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Appes] Mot VTGS 2016

:: ORDER-IN-APPEAL ::

M/s. Seabird Marine Services Pvt. Ltd. (a CFS) at IOC Link Road, Near:
Mundhra CFS, mMundra, Kutch (hereinafter referred to as ‘the appellant’) has
filed the present appeal against the Order-In-Original Mo. 34/JC/2015 dated
10.03.2016 (hereinafter referred to as ‘the impugned order'), passed by the
Joint Commissioner, Central Excise & Service Tax, Gandhidham (hereinafter

referred to as “the lower adjudicating authority").

2. The appellant is engaged in providing services under the category of
Cargo Handling Services, Storage and Warehouse Services, Input Service
Distributor and Renting of Immovable Property and is holding Service Tax
Registration Mo, AACCS9869CSTO04 under Section 69 of the Finance Act, 1994
{hereinafter referred to as “the Act’) and have undertaken to comply with
conditions prescribed under Service Tax Rules, 1994 (hereinafter referred to as
‘the Rules'). The audit revealed that appellant had shown value of services
charged against exempted services in their ST-3 returns filed for the services
under the taxable category of Cargo Handling Services. They earned said
income against providing services within their *Container Freight Station (CFS)'
registered for providing taxable service in the category of ‘Storage and
Warehousing 5ervices'. The appellant contested that said income was on
account of provicing taxable service in the category of ‘Cargo Handling Service'
in relation to staking of goods/ cargo meant for export including handling/
storage and warehousing of empty containers and the same, though providing
within ths said CF5, was out of the purview of taxable services and hence no
Service Tax was paid thereon. They also stated that in case of charges against
similar activity for cargo handling of imported cargo within the CFS, they have
paid Service Tax.

2.1 The appellant was providing the services of stacking of goods/ cargo
received In their CGS area for storing or warehousing purpose during import
and export and includes handling/ storage and warehousing of emply
containers. They were providing space for keeping cargo/goods, loading,
unloading, stacking, security, handling/storage and warehousing of empty
containers etc. facilities within their CFS and issuing single debit note (i.e.
invoice). However, they were splitting the charges into two categories viz. (i)
storage and Warehousing Service and (ii) Cargo Handling Service and paying

service Tax accordingly except in the case of charges collected for handling of
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integral part of the storage & warehousing services provided by them in their

CFS area.

2.2 The handling of cargo takes place while providing the services if storage
and warehousirg and such handling of cargo done by the appellant within their
CFS area can, in no way, be related to the context of transport or freight. The
said services, in fact, are nothing but service incidental to their service of
storing of import or export cargo. The cargo received in their area are required
to be handled either before or after providing the service of storing or
warehousing and without such handling activity the service of storing or
warehousing is not possible. Therefore, such handling services provided within
the CF5 area does not appear to be any independent activity so as to get
classified under the separate category of cargo handling simply because of the
fact that cargo is handled. As such, the activity of handling of cargo by the
appellant as a part of their storing and warehousing services in the CF5 does

not appear to fall under cargo handling services,

2.3 The CBEC while dealing with the issue as to whether services provided in
relation to handling/ storage and warehousing of empty containers are liable to
service tax under 'storage and warehousing service', has clarified in Circular
No. 96/7/2007-5T dated 23.08.2007 as amended by circular No. 98/1/2008-5T
dated 04.01,200€ that the said service is liable to Service Tax under 'storage
and warehousing'. The appellant provided value of taxable and non-taxable
services under the category ‘Cargo Handlin Service” for the period from July,
2012 to March, 2013 as under:

E;l-:\'xﬁ:i v
&, i_"i’EaFf Period | Service Tax|Rate  of | Service  Tax
Mo. | = | Value (Rs.) service Tax | (Rs.) |
1 2012-13 (July, 12| 74,32,429/- | 12.36% ] 9,18,648/-
| |toMarch 13) | B R |/

2.4  Show Cause Notice No. V.5T/AR-DM/ADC/336/2014 dated 19.03.2014
was issued proposing to classify their services of handling of cargo provided by
them in relation to storage and warehousing services within their CFS area
under the calegory of ‘Storage and Warehousing Services' under Section
65(103)(zza) read with Section 65(102) of the Act and not under ‘Cargo
Handling Services’. It was proposed to demand and recover Services Tax
amounting to Rs. 9,18,648/- under proviso to Section 73(1} of the Act alongwith
Interest under Section 75 of the Act and to impose penalties under Section 76,
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Section 77 and Section 78 of the Act.

2.5 The lower adjudicating authority vide impugned order classified the
services in respect of storing of export cargo under the taxable category of
*Storage and Warehousing Services' in terms of Section 65(102) of the Act read
with Section 65(105){zza) ibid and confirmed demand of Services Tax of Rs.
9,18,648/-, in respect of Storage and Warehousing Services provided by them
for export careo under proviso to Section 73(1) of the Act alongwith interest
under Section 75 of the Act and dropped penalty under Section 76 of the Act.
He imposed penalty of Rs. 10,000/- under Section 77 of the Act and penalty of
Rs. 9,18,648/- under Section 78 of the Act with option to pay reduced penalty
as provided under proviso to Section 78 ibid.

2.6 Being aggrieved by the impugned order, appellant preferred the

present appeal mainly on the following grounds:

1. They stated that SCN is vague and beyond comprehension as it fails to
establish as to how the activity of export cargo would fall under the
category of Storage and Warehousing Service under Section 65(102) of
the Act post introduction of negative list w.e.f. 01.07.2012.

r The 5CN fails to appreciate that they has already discharged service tax
under the category of cargo handling service w.e.f. 01.07.2012 for
export services for which they have been regularly filing 5T-3. Without
appreciating the nature of transaction and on the basis of contentions as
raised in SCN-1 and S5CN-2, similar contentions are also raised in SCMN-3
for which they have already discharged service tax. They rely on the
judgment of the Supreme Court in case of CCE v. Brindavan Beverages
(P) (Ltd.) [(2007) 213 ELT 487 (5C).

I,f.:. AR

3. The Ld. Joint Commissioner has clearly overlooked the submissions made
by them and mechanically confirmed the demand raised in the show
cause notice by not perusing the documents placed on record such as 5T-
3 return, Challans, Contracts for the period post 01.07.2012 which would
be sufficient to show that primarily they have discharged service tax
under the category of cargo handling service. They rely on the judgment
in the case of Cyril Lasardo (Dead) V/s Juliana Maria Lasarado 2004 (7)
SCC 431, Asst. Commissioner, Commercial Tax Department Vs, Shukla f
Brothers reported as 2010 (254) ELT 6 (SC)=2011 (22) STR 105 (SC).
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They have also received two SCHs demanding service tax under the

service category of Storage and Warehousing services, as detailed

below:

Period SCNNo. | Demand | lssue under SCN
{Rs.)
- 2006-07 | V.ST/AR- | 2,85,94,612 | Services are covered
to Sep,11 | IVGND/Commr /- | under ‘storage and
/85/2012 warehousing service’
dated and hence
16.04.2012 exemption of export
['SCN-17) | cargo pravided
I under ‘cargo |
| handling service' is |
. not available,
1 Oct, 11to V.ST/AR-IV | 1,27,86,465 | Services are covered |
June, 12 | Gandhidham/2 /- | under 'storage and
39/Commr /201 warehousing service'
1 dated and hence
14.10.2013 | exemption of export
("SCN-27) | cargo provided
under ‘cargo

handling service' is
not available.

Under. above SCMs department's contention was that the exemption

claimed by the appellant of 'export cargo’ under the service category of

cargo handling service’ is not available and the service provided is during

the course of provision of service of ‘storage and warehousing service'

and hence service would be taxable under the service category of

‘storage and warehousing service'.

-EH' - [ -_";.

On the same ground, they have received this present SCN for the period
July, 2012 to March, 2013 demanding service tax of Rs. 9,18,648/- under
the service category of 'storage and warehousing service'.

Before putting forward arguments, the activities as carried out by them
is as under;

Page & of 19
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Export Cargo: In case of export cycle, cargo is carted by the clearing
agent at the CFS, then appellant stuffs the cargo in the container and
cargo is transported by the appellant to the Port. The appellant charges
composite rate for handling as well as transportation of carge. Post

01.07.2012 (i.e. after introduction of negative list), appellantis paying

service rax on the total value of invoice i.e. cargo handling plus

transportation. If cargo is stored for longer period then appellant
collects storage charges and service tax is discharged under the service

category of 'storage and warehousing services',

import Cargo: In case of import ¢ycle, containers are moved from Port
to CF5, unloaded at CFS and after de-stuffing the cargo, it may be
delivered to factory for de-stuffing. The appellant charges composite
rate for handling as well as transportation of cargo. In case of import
cargo, for both Pre and Post 01.07.2012 (i.e. after introduction of
negative list), appellant is paying service tax on the total volue of

invoice i.e. cargo handling plus transportation. If cargo is stored for
longer period then appellant collects storage charges and service tax is
discharged under the service category of 'storage and warehousing

SEervices,

Empty Containers: In case of empty container movement, containers

are moved from Port to CF5 and stored at CF5. Further, they are
delivered for factor stuffing purpose or may be utilized at CFS for export
stuffing. Agreement for the transportation of the empty containers is
entered by the appellant with the Shipping lines. If empty containers are
stored at CF5, rent charges is collected by them from the Shipping lines.
They are discharging service tax under the service category of ‘cargo

handling services' for offloading the container and under ‘storage and

-

warehousing service' for storage of empty container, G, ~ A
. W -'__'_,_l—-

Taking into consideration the facts stated above, they submitted as
under:

Firstly, SCN is issued based on the allegations that they have not paid
service tax under the service category of "storage and warehousing
service” for export cargo claiming exemption benefit per se ‘cargo

handling service’. That post introduction of negative list i.e. w.e.f.
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01.07.2012, they have started discharging service tax on the charges
collected for 'export cargo’ without availing any exemption benefit,
Thus, for the period under dispute i.e. July, 2012 to March, 2013 in 5CH-
3, as the appellant has paid service tax on the amount collected under
cargo handling in case of export cargo, the allegations made in the SCN-
3 that they have not paid service tax for charges collected for export
cargo under ‘storage and warehousing service is incorrect. As the service
tax required to be paid as alleged in the SCN-3 is paid by the appellant
and is also declared in the 5T-3 return, demand raised in the SCN-3

under 'storage and warehousing service' needs to be set aside.

Secondly, service value of Rs. 74,31,42%9/- on which demand of Rs.
9,18,648/- is raised in the SCMN is for the transportation of empty
containers that is collected by them for movement from Port to CFS
from various shipping lines. As the allegations raised in the SCN is only
with regard to movement of export cargo and not relating to
transportation of empty containers from Terminal / Port to CF5, demand

as confirmed in the SCN needs to be set aside on this ground only.

Lastly, even though the allegations is not with regard to movement of
empty containers from Terminal to CF5, they submitted that
transportation charges collected by them for movement of empty
containers from Terminal to Port will not be liable to service tax. If any
person who provides transportation of goods by road and issues
consignment note qualifies to be goods transport agency (GTA). Further,
in case of GTA service, as per rule 2(1){d)(i}{B) of the Service Tax Rules,
1994 states person liable to pay service tax’ in case of service provided
by a goods transport agency is the ‘person liable to pay frewght either
himself or through his agenl. As per the said rule, if the person liable to
pay freight is 'body corporate’ then person liable to pay service tax will
be 'body corporate’ as a recipient of GTA service. In the present case,
they have provided the service of transportation of empty containers
from Terminal to Port amounting to value of Rs, 74,32,429/-, It is clear
that ‘'empty containers fall within the definition of 'goods’ as defined in
section 658(25) of the Act.

Further, relyinrg on Circular no, 96/7/2007-5T dated 23.08.2007, it is
already acceptad that 'empty containers’ are goods as stated in para 6.1

Page Baf 19
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-

of SCN-3. They have also issued consignment note for the transportation
of said containers on the shipping lines. On perusal of consignment note
issued by them, it is clear that it fulfills the minimum requisite details as
required per se rule 48 of Service Tax rules, 1994 i.e. serially numbered,
name of Consignor and Consignee, registration no. of the goods carriage
in which goods are transported, details of goods transported, place of
origin and destination, person liable to pay service tax whether

consignor or consignee or goods transport agency.

in the present case, as the person liable to pay freight is the shipping
line for the transportation of empty containers from port to CF5, as per
rule 2{1)d)(i)B) of the Service Tax Rules, 1994, shipping line is the
person liaole to pay service tax as a recipient of service under GTA
service category. Hence, no service tax liability is required to be
discharged by the appellant for the transportation income received for

transporting empty containers from port to CF5.

Further, exemption Notification No, 25/2012-5T dated 20.06.2012 which
is relating to goods transport agency exempts transportation of goods in
a goods carriage of goods where gross amount charged in a single
carriage does not exceed Rs. 1,500/-. In the present case also, they have
collected transportation charges for transport of empty containers from
port to CFS where transportation charges per trip is less than Rs.1,500/-,
Hence service tax would not be levied on transportation charges
collected by them from shipping lines.

As per the agreement as entered with Shipping Line, they provides the
following services

(i)  Transportation of empty containers from Port to CF5

(i1} 45 days free storage to empty container. From 46th day, carrier is

required to pay storage charges.

v,

A%
/

(g L .
(iii)  Free handling charges and internal shifting at CFS. ﬁf;

Except for transportation charges, any amount that is collected by them,
they are discharging service tax on the same. Say if any handling charges
is collected, they are paying service tax under ‘cargo handling service'
and if any storage charges is collected then they are paying service tax
under ‘storage and warehousing service’. There is separate rate chart for
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each service to be provided by the appellant. They rely on the Board
Circular no. B11/1/2002-TRU dated 01.08.2002. As per this circular, if
CFS is providing composite service of cargo handling and transportation
and if the cost of transportation is shown separately in the invoice, then
service tax will not be levied on the transportation charges. In the
present case also, as per the agreement, there is separate rate for
transportation, handling charges and storage charges. Further, the
invoice 15sued by them also states the transportation amount separately
in the invoice. Thus, relying on the above circular, transportation
charges received by them from the shipping line should not be liable for

service kax.

They rely on the said circular and the judement of the Tribunal in case
of Balmer Lowrie & Co. Ltd. v. CCE (2014) 35 STR 411 (Tri-Mumbai).
They also rely on CBEC circular no. 154/98/2015-TRU dated 05.10.2015,
as per the said TRU circular, if the primary contract is for transportation
of goods then the services ancillary to the transportation like storage,
loading / unloading etc, would fall under the service category of GTA
service if the said charges are included in the invoice by the GTA himself

and not by any other person.

They further submitted that the value of taxable service of Rs.
74,32,429/- on which demand of Rs. 9,18,648/- is confirmed in OI0 also
includes the amount of fines and penalties collected by them for rash
driving, carrying prohibited items inside CFS premises, damaging CF5
property, cheque bounce penalty, etc. in order to bring discipline and to
make good the damages to the CF5 property. Thus, the said collection of
amount 15 purely in the nature of fines and penalty and is not pertaiming
1o any provision of service. Hence, service tax cannot be levied on such

fines and penalties.

Based on the arguments as stated in the above paras, as they are not

liable to pay any service tax, payment of interest and penalties does not

arise. The extended period invoked in the case is also not correct. They

rely on the following judgments:

(a)  Suvikram Plastex Pvt. Ltd. v. CCE, Bangalore - Il 2008 (225) ELT
282 (T)

(b)  Rallis India Ltd. v. CCE, Surat 2006 (201) ELT 429 (T}
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fc)  Fatton Ltd. v. CCE, Kolkata - V 2006 (206) ELT 496 (T)

{d)  CLE, Tirupatl v. Satquru Engineering & Consultants Pvt, Ltd. 2006
(Z03) ELT 492 (T)

fe)  indign Hume Pipes Co, Ltd. v. CCE, Coimbatore 2004 (163) ELT
273 (T)

{f)  Akbar Badruddin Jiwani v. Collector of Customs reported at 1990
{047) ELT 0161 Supreme Court

fg}  Pushpam Pharmaceuticals Company v, CCE reported at 1995 (78)
ELT 401 (5C)

iff  CCEv. Chemphar Drugs and Liniments reported at 1989 (40) ELT
276 (5C).

20.  They submitted that there being no suppression, penalty under Section
78 is not applicable as none of the five conditions for imposition of
penalty under Section 78 are applicable. There is no fraud; collusion;
wilful mis-statement; suppression; or contravention of the provisions of
Finance Act, 1994 with an intent to evade payment of duty in the

present case.

2.7 A personal hearing in the matter was held wherein Shri Abhishek
Doshi, CA reiterated the grounds of appeal and submitted that this Show
Cause Motice has wrongly been issued; that new negative service tax was in
operation since 01.07,.2012; that CBEC has clarified that empty containers
are goods and hence transportation of empty containers needs to be
treated under GTA for which service recipients are required to pay Service
Tax and not them; that transportation cost of empty containers from
CFS/Port to place of exporters is less than Rs. 1500/ in almost all cases,
which are exempted by CBEC. He also emphasized that demand being E:_i{,_
confirmed under taxable category of “Storage and Warehousing Service”
u/s 65(102) read with Section 65(105)(zza) of Finance Act, 1994 is legally
not tenable at all 25 these sections were not existing since 01.07.2012; that
they have pald Service Tax on ‘Storage & Warehousing Services’ but not
paid Service Tax on transportation of empty containers for export from

CFS/Port to exporters place as it is nol payable by them.

FINDINGS:

3. | have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and submissions made during personal hearing.
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3.1 The issue to be decided in the present appeal is as to whether the
service of handling of cargo provided by the appellant in relation to storage
and warehousing services within their Container Freight Station would be
classifiable unider the category of "Storage and Warehousing Services” under
Section 65(105Kzza) read with Section 65(102) of the said Act instead of
"Cargo Handling Services” as contended by the appellant.

3.2 The Storage and Warehouse Services provided by the appellant, were
provided within CFS area for loading docks for stacking, to store/keep cargo
meant for containerized export, bulk export, handling of loaded as well as
empty containers, storage of cargo arrived in import with additional benefit of
inventory, safety/security of cargo and insurance cover to cargo kept under
Storage and Warzhouse and to mobilize them and provided them facilities of

cranes and forklilts,

3.3 | find that Section 65(102) of the Finance Act, 1994 provides the

definition of “Storage and Warehousing Services” which reads as under:

“storage and warehousing” includes storage and warehousing services for goods
includipg liquids and gases but does not include any service provided for
storoge of agricultural produce or arty service provided by a cold storage;”

This definition, with reference to the taxable service, is dealt with by Clause
(zza) of the Financa Act, 1994 which defines the taxable services as follows:
“the taxable service means any service provided or te be provided to any

person, by o storoge or warehouse keeper in relation to storage and
warehousing goods.”

3.4 From above, | find that storage and warehousing in connection with
service tax refers to storage/warehousing of goods and not the medium used
for storing such goods, | find that the tax applies to storage and warehousing
of all goods except agricultural products and goods kept in cold storage. The
appellant has clarified that the services provided by a Container Freight
Terminal is specifically included within the ambit of "Cargo Handling Service”
and handling of export cargo has been specifically excluded from the tax net.
Therefore no service tax was required to be paid by them on handling of

export cargo services.

3.5 The above contention of the appellant is not tenable as, the services of
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handling of careo provided by CF5 is classifiable under Cargo Handling Service
only when it is provided in the context of transportation and when incidental
to freight. In the present case, handling of cargo takes place within their CF5,
which is registered for providing storage and warehousing purpose. The
handling of cargo undertaken in the CFS in relation to storage and warehousing
services can, 'n no way, be related to the transport or freight. The said
services, in fact, are nothing but services incidental to their service of storing
of import or export cargo. The cargo received in this area are required to be
handled either before or after providing the service of storing or warehousing
and without such handling activity the service of storing or warehousing 15 not
possible. Therefore, such handling services provided within CFS area cannot be
any independent activity so as to get classified under the separate category of
cargo handling merely because cargo is handled. As such, the activity of
handling of cargo by the appellant as a part of their storing and warehousing
cervices in the CFS would not fall under cargo handling services as contended
by them.

1.6 The appellant is operating Container Freight Station (CF5) and handling
of cargo inter-alia includes functions of carting of cargo from the trucks,
stuffing of cargo into container and movement of container to the port in the
case of cargo during the course of export. Exactly reverse movements arise in
the case of cargo arriving in the vessel i.e, in the case of imports. | find that
these activities are handling of cargo undertaken in the CF5 in retation to
"Storage and Warehousing Services”. Hence, | find that the appellant has
wrongly classified theiwr activity of handling of cargo provided by them in
relation to the storage and warehousing of export cargo under the category
“Cargo Handling Services” in order to avail the benefit of exemption available
for export cargo and paying service tax in the case of import cargo only. | find
that the cargo /goods received in their area were not merely subjected to
‘Cargo Handling Service’, but also were provided with facility of storage,
security and other amenities provided by a storage and warehouse keeper, The
services so provided resulted into emergence of essential character of "Storage
and Warehousing Services’. Therefaore, the services provided by the appellant
are incidental to storage and warehousing and therefore, the activity carried
out by the appellant is correctly classifiable under the category “Storage and
Warehousing Services”.

4, The appellant has also contended that, they were providing two
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separate services falling under the taxable head storage and warehouse
services and cargo handling services and that they were receiving separate
consideration for the services provided by them as per their Tariff Card which
is separate for export and import cargo and specifies separate charges for
cargo handling and storage and warehousing service; that they were duly
discharging service tax on storage and warehousing services and since the
handling of expart cargo was exempted under the definition of cargo handling
services they were not paying service tax on consideration received towards

Handling of Export Cargo.

4.1 | find that what is necessary in law for taxation under the category
"Cargo Handling Services” is that the service provided should be relating to or
in relation to cargo handling by a cargo handling agency. The service provided
should be integrally or inseparably connected with handling of cargo. In other
words, loading, unloading, packing or unpacking of cargo and handling of cargo
for freight in special containers or non-containerized freight and service
pravided by container freight terminal or other freight terminal for all modes
of transport and activity incidental to freight of cargo are all liable to be taxed
under the category "Cargo Handling Services”. In the instant case, the
appellant was carrying out the activity of storing goods in their warehouse and
was arranging transportation facility to transport the goods to warehouse.
Since, the activity of loading and unloading is incidental to storage and
warehousing services, | hold the above services are rightly classified under the
category "Storage and Warehousing Services’. AT
—
4.2 | find that the appellant was receiving gross amount for operation of CF5
i.e. storage services which included unloading stacking, storage, security, and
reloading in CFS area, however, the appellant was splitting these charges into
two categories, one, storage and other cargo handling. The appellant s paying
service tax under the category of "Storage and Warehousing Services” in the
case of storage of imported cargo but in the case of storage of export cargo
they are not paying service tax by classifying the same services under the
category of “Cargo Handling Services” even though the nature of service
rendered for import and export is identical. This arrangement has been made
by the appellant only to wrongly avail the benefit of the exemption available
for export cargo. As has been held above, the services provided by the
appellant are incidental to storage and warehousing and therefore, the
activity carried out by the appellant is correctly classifiable under the
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category "Storage and Warehousing Services”. 5 )P

5.  On going through the 5T-3 returns, | find that the appellant is paying
service tax under the category of “Storage and Warehousing Services” in the
case of storage of imported cargo but in the case of storage of export cargo,
they are not paying service tax by classifying the same services under the
category of "Cargo Handling Services” even though the nature of service
rendered for import and export is identical. In view of this, | find that there is
no element of cargo handling present in the instant service and therefore, the
activity carried out by the appellant s correctly classifiable under the
category "Storage and Warehousing Services™.

5.1 Annexure Il to Circular F. Mo. B11/1/2002-TRU, dated 1.8.2002,
highlights the activities which are taxable as they are part of the whole
activity of providing Storage and Warehousing Services, Relevant extracts of
the circular are as under:

2. As per clause (87), "storage and warehousing " includes storage and
warehousing services for goods including liquids and gases but does not include
any service provided for storage of ogricultural produce or any service
provided by o cold storage. As per sub-clouse (zza) of clause (90), the taxable
service is any service provided, to any person, by a storage or warehouse
keeper in relation to storage and warehousing of goods.

3. Storage and warehousing service for all kind of goods are provided by public
warehouses, private warehouses, by agencies such as the Central Ware
Housing Corporation, Air Port Authorities, Raflways, Inland Container Depots,
Container Freieht Stations, storage godown and tankers operated by private
individuals etc. The storoge and warehousing service provider normally make »
arrangement for space to keep the goods, loading, unloading and stacking of
goods (n the storage area, keeps inventory of goods, makes security
arrangements ad provide insurance cover etc. Service provided in ports has

already been covered under the category of port service. E‘w" bl

5. It has been stated that in some case a storage owner only rents the storage
premises. He does not provide any service such as loading/unloading, stacking,
securfty etc. A point has been roised as to whether service tox would be
leviabie in such cases, It is clarified that mere renting of space cannot be soid
to be in the noture of service provided for storage or warehousing of goods.
Essential test Is whether the storage keeper provides for security of goods,
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stacking loading/ unloading of goods in the storage areq.

10. Another point made by the CWC s that they engoge handling and
transport contractors (HET contractors) to provide handling and transport
services who would be charging them service tax for cargo handling services.
CWC odd supervision charges and raises the bill to the customers. For
warehousing they raise o separate bill. The question is whether CWC is liable
to pay service tax on corgo handling services and If so, whether they can take
credit of the tox paid on corgo handling services by the H&T contractor.
Simifar situations may exist in respect of other storage and warehouse
keepers. It is clarified that if the storage and warehouse keeper undertakes
cargo handling services aiso and raises its own bill to the customer for such
service, then he would be liable to pay service tax under the category of cargo
handling services also. However, he would be eligible to take credit of service
tax paid o cargo handling services rendered by the HET contractors and
adjust the same against his service tax liability on cargo handling services
provided he raises o separate bill for the same to his client. In other words,
he cannot ad fust the credit ogainst storage and warehousing service charges.

5.2 | find that the storage services provided by the appellant are one of the
key elements of providing "Storage and Warehousing Services’. The appellant
has submitted tha: in terms of the above mentioned Circular, when storage
and warehousing services and carge handling services were provided
simultaneously, they were charging separately for the cargo handling services,
and were classifying the same under cargo handling services, and that handling
of export cargo services were exempted, no service tax was being paid on such
services. The above argument of the appellant is not correct as handling of
export is exempted under the category of "Cargo Handling Services and not
under the Category “Storage and Warehousing services'. | find that the issue
has aiready been clarified by the Board vide circular F. No. B11/ 1/ 2002-TRU,

dated 1.8.2002 at para 10 quoted above. ©

5.3  Section 65A of the Finance Act, 1994, clarifies classification of taxable

oo B%
Yy

services as follows -
(1) For the purposes of this chapter, classification of toxable services shall be
determined according to the terms of the sub-clouses (105) of sectfon 63;
{2) When for any reason, a taxable service is prima facie, classifiable under two
or mare sub-clauses of clouse (105) of section 65, classification shall be effected
as follows :-
{a) the sub-clausze which provides the most specific description shall be

Page 16 ol 1%



; Appaal Mot VIFATGOMI G
1

preferred to sub-clauses providing a more general description;

b} composite services consisting of o combination of different services which
cannot be classified in the manner specified in clause (o), shall be classified as
if they consisted of a service which gives them their essentiol choracter, in so
far as this criterion Is applicable;

(c) when a service cannat be classified in the manner specified in clause (a) or
clause (b) it shall be classified Under the sub-clause which occurs first among
the sub-clauses which equally merits consideration.

5.4 The fact that the appellant was providing services of handling of cargo
in relation to staking of goods/cargo received in CFS area for storing or
warehousing purpose during import and export and includes handling /storage
and warehousing of empty containers. The said services, as per the
classification principles mentioned above, appear to fall rightly under the
category of taxable services as defined under Section 65(105)(zza) of the Act.
As Storage and Warehousing Service is the more specific description and the
said activities carried out by the appellant appropriately fall under the
category of “Storage and Warehousing Service” in terms of provision of Section
65 A (2) (a) of the said Act.

f. The appellant has contested that post 01.07.2012 after introduction of
negative list, they are paying Service Tax on total value of invoice i.e. cargo
handling plus transportation. If the cargo is stored for longer period then they
collect storage charges and Service Tax has been discharged under ‘storage
and warehousing services'. From the facts available on records, | find that on
one hand they are contesting that post 01.07.2012, they are discharging
Service Tax for export cargo also and on other, they are furnishing the Service
Tax value/ amount taxable and non-taxable for the period from July, 2012 to
March, 2013 on which they have not paid the Service Tax. It is pertinent to
note here that the information was sought based on the two Show Cause
Notices issued to them for the earlier period, wherein they have classified the
taxable service under ‘cargo handling services' though the same was properly
classifiable under “storage & warehousing charges’ to escape from Service Tax
liability, The appellant is paying service tax under the category of "Storage and
Warehousing Services in the case of storage of imported cargo but in the case
of storage of export cargo, they are not paying service tax by classifying the
same services under the category of “Cargo Handling Services” even though the
nature of service rendered for import and export is identical. When they are
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accepting thal post 01.07.2012, they are discharging the Service Tax on all
value of services then they cannot claim exemption on value of Rs. 74,32,429/-
on which they have not paid Service Tax. Therefore, the contrary stand

adopted by the appellant is not correct and tenable.

7. The appellant also contested that the allegations raised in the Show
Cause Motice is only with regard to movement of export cargo and not relating
to transportation of empty containers from terminal/ port to CFS and argued
that the transportation charges collected by them for movement of empty
containers from Terminal to Port will not be liable to Service Tax as the
recipient of the GTA service is liable to pay the Service Tax. | find that the
appellant is trying to twist allegations made in the Show Cause Notice to prove
their case. Instead of providing the clarification of the taxable value of Rs,
74,32,429/- on which Service Tax demand is made, they are trying to prove

their case by making alternative arguments.

7.1 Now they have come up with the argument that the service recipient is
liable to pay Service Tax under GTA relying on Notification No. 25/2012-5.7.
dated 20.06.2012 where in it has been stated that if gross amount charged for
goods transported in a single carriage does not exceed Rs. 1,500/-,
transportation charges received by goods transport agency is exempt from
service tax, It is on record that they are providing a composite service and as
per their convenience they have splitted the charges into two taxable
categories one for storage and warehousing services and cargo handling
service, To escape from Service Tax liability, they have submitted copies of
consignment notes with the appeal papers. The verification of consignment
notes reveal that the same are computer generated without any signature. It
does not contain the value of transportation. Thus, it can be construed that
the said exercise made by appellant is nothing but an after though to deviate
from allegations leveled in the Show Cause Notice, As far as import cargo 15
concerned, they clas:ify the service under ‘storage and warehousing service'

and for export cargo, they classify the service under 'cargo handling service'

even though there is no change in nature of service. Ty

8. The appellant relied upon the judgment of Balmer Lawrie & Co.
reported as 2014 (35) TR 611 (Tri. Mumbai). | find that the reliance placed by
them is of no help to them as facts of the case are altogether different than of
this case. They also placed reliance on CBEC Circular No. 354/98/2015-TRU
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dated 05.10.2015. | find that this circular is meant for GTA service provider
who provides composite service which may include various ancillary services
such as loading/ unloading, packing/ unpacking, transshipment, temporary
storage etc. which are provided in the course of transportation of goods by
road. In this case, the appellant is providing main services of ‘storage and
warehousing services' and ‘cargo handling services’ and transportation is part
and parcel of their main services and not GTA service. Therefore, | am of the
considered view that Circular dated 05.10.2015 is not applicable in this case.

9. In view of above discussions, | find that the appellant is liable to pay
Service Tax of Fs. 9,18,648/- on "storage and warehousing services'. Since the
tax liability is held, the payment of interest under Section 75 and imposing
penalty under Section 78 would apply. Therefore, | uphold the impugned order
and reject the appeal filed by the appellant.

.t Infreedt Zamm & B o el Toenn Iadee oS o B amar g
9.1 The appea. filed by the appellant is disposed of in above terms.
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By R.P.A.D.
To,

' M/s. Seabird Marine Services Pvt. Ltd. Tﬂ et wlie wRTaE wEae WiEeE
{a CFS) at 10C Link Road, Near:

| Mundhra CFS, Mundra, Kutch {H dron ) e 6w s,
:rtn I UF TH. ﬂ:m:r :rJar FE,

Copy to:

1) The Chie! Commissioner, G5T & Central Excise, Ahmedabad Zone,
Ahmedabad.

2) The Commissioner, G5T & Central Excise, Gandhidham.

L] The Assistant Commissioner, GST & Central Excise, Division,
Gandhidham,

4) The Superintendent, GST & Central Excise, Range, Gandhidham.
3) Guard File
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