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(A)

3rc{ 3rg{.d/ q1{a 3{Era/ scrT{d/ €-61T6 3lB.d irdfq taqle fi4/ ilEr6{. {Esta / a.{fran / rmjirrrst EaRr lq{Rfud;rS

{d Jni?r t qfta: /

Arisrng oul of above mentioned OIO issued by Addillonat/JoinuDepu(y/Assistant Co,nmissioner Cenlral Excise / Service Tax

Rajkot / Jamnagar / Ga dhidharn

3f+ffiat & cftitrft .fi ar+I (rd 9?tT /Name & Address of the Appellant & Respondent :-

M/s. Seabird Marine Services P. Ltd., IOC Link Road, Near Mundhra CFS,, Mundra

(Kutch)

{s 3iragl(y$-f,) it 6qa-d +ii zqBd ffifui -Ira *:-rq+r q1fl'6rft I crfu€rq s nft, 3rq-F e_rq{ fi {Fdr tt/
Any person aggrieved b) lhis Order-in Appeal may frte an appeat to lhe appropriate aulhority in the lollowing way.

frFI ga +dtq lFrc ,rna rd rrdrFr }Iq.fr ..rTRrr.rol A q? fdrn r,ffa r,T? it^+ IfuA-!-s 1944 & q,rl J5a A
3r,-rta-rd Q= irqa-a. - lq94 *1 !l.]- 8h B- rrrrr rJEreFJ-ir, ,.n ft s ;,o+ I l,

Appeal to Cusloms Excie E Sefvrce Ta: Appellate Iribunal under Sectron 358 ci CEA 1944 / Under Section 86 of the
Finance Acl, 1994 an api,eal lies lo-

4-+.e.5 ff=rEa i Fal:'ri -r1 E=-_ *F e'n= +=-drq jilrze {lEr- rra Ea.Fr rrffirs "rzrfird?lt fi faeN dr. ETa.di+ a
2. lln J, qIF 1 fe"d al *i Jr+ ?rF( tl '

The special bench of Cu:toms. Excise & Servrce Tax Appellale fribunat of West Block No 2 R.K puram. New Delhi in all
malters relating lo classifi( ation and valuatton

3qtr{d qffie 1(a) t nc 4!' }fri + }'drfl tN Frft }tnd frEr ?r-€ +d}q ]ictd ri.6 [d r]a|F{ -rff}q -q.r!ltuF{!r
(RTIO *r cF'{F Etirq {td+r, . a-iidq ra {(f,rdr erda ns.dl r6Edrdr; r"""!!, .Fl *] -.r* rnifu l/
To the West regional ben,:h of Cusloms. Excrie 8 Ser/ce Ta( Appetlale Tr,bunat (CESTAT) al 2" Ftoor. Bhaumatr Bhawan.
Asarwa Ahmedabad 380014 in case of appeats oiher lhan as mentioned in para t(a) above

*qA" --rAT" * rp"r q4a qrTd r,a e" fir {dt, I;nrd ea I Frr{) firrFrd-Jt 2001 + ?!-, 6 r }FJr4 i nft,a Eir
rrA sqr EA3 d aR c'illr t ad ffii qr"r.Q. tS-tr g rr i rr.a oF a. !:q Jrir jAqZ e-E- Sr x.|4 .qrn *I .cEl
:rtt irJrm rrqT Tdrar, !'qq 5 drq qr ,trd {f 5 drs 6qc qr 50 drE rqq -s 3l.rfl 50 c.s 

"o{ 
t'ye" t at #ra t.OOOl-.Ti, 5.000/, rdt yrro ,O.oool ocri 6I FEnfta o- r1e, +r ,ft 

""- 
; 

- 
frqllid ?rr+ u.r ,.,ra.i q-rd ,"i#

urfuFrq S ?rEr :F Fa 1-& rftru- + ee .q H $. fi+Fi-d- At-r J a-* aa14 .-t ,.r,ftn e* Srq? arr. B-* ; ;Il;i, ;

gplge a-1T"., ta & r€ irrqr,F d1-dr ".rtur 
rFr Fdtur rrdr.ga;Tsrfrffi 4\ g-o. a;- j ; jr,?1,;;;;, 

"iFt lftrd7 !_t + Frq 500/. rq'. Fr Briti r--ir /.p- rr;r Ftrr r;

The appeal lo lhe Appellale Tribunal shail be liled in quadruplicale in lorn EA,3 / as prescriljed under Rule 6 of Central
Excise (Appeal) Rules, 20{ 1 and shall be accompanred againsl one whrch al leasl shoutd be accompanied by a ,ee of Rs
1,000^ Rs 5000/. Rs 10.0 0/ where amount ol duly demaod/irilerest/penatryhelund ls upto 5 Lac. 5 Lac to so tu" 

"naabove 50 Lac respeclively in the lorm of crossed bank drafl rn ,avour ol A;$ Regislrar ol branch ol any nomrnated public
sector bank of lhe place $ lere lhe b€nch of any oominaled publc sector bank of lhe place where lhe be;ch of rn" friOunrt
is srtualed Appliaation mac,l tor gra!.ll of slay sha be accompanred by a lee ol Rs 500^.

:i$6-q;qqfu+lq t {rf;! 3r+fr E.a nfiAqs 1994 #I t'rrj 86{l) * r.rrta i-drn{ fffii 1994.6 Brq git) :E aFe
Enriira qcrJ Sr-5 *qr1,.fdi *St rr $+€Jt (.d rr*.€rq ffu ir.risr * fara.i!td tT aut a ,*a 

"ta "-;.i;;(trJi * r.+ ,cff crrliF il,ft arffr-) ji, i i i F,T S 6s r.,+ qti * flt-a :'ai i-fi6{ +r ,irr .aq.,,, Sr 
".- 

,ll i-* ,ri
g{1 ,c-. 

-5 -1s ,t .lr-4 1q. ^ 
5 drs 6qr ?1r 50 dr{c ]icr -+ 3{eJa.i 50 m{q {w d yF-t* t ;i rarr: r .000/- Iq}. 5 00b/-rq{ JryET 10.000/- xqd 6r ?d1td Jar slf fi cli {dra Flt B,rrift.r 16*;Fr tm,{a F?iF}a l+A,r;rnqmf+wr # nror *rrrr+ rftrrrr + ;7F a F+ri tt fi*Brs str 4 }J, zr7| }-,l" ffi- ++ SrD? a;.. l}:-o- r,;rr urF. r cufur <rqz qr Lio,o s rr rrg 4-aal {rF*- "re 
.rd'O:, $dflt , r'zrrtu€rq &' e-rg, 1pr r } . itrr', mri,rr ,-r,r , q" *;;;? ,;

500/- {tIq fl f*qifr'a rlcs i;Er 6G d4r l/

Ttle appeal under sub se(:ion (1) of Section 86 oi lho Fin6nce Acl. 1994. lo lhe Appe ale Tribunat Shal be fited in
quadruplicare in Form s.T.5 as prescnbed under Rute 9(l) ot rhe servjce rax Ruies. 199i. ano strati ne 

";";p;;*J t ;
copy ol lhe order appealed agarnsl (one of which shall be cerliiieri copv) and shoutd be accompanjed Oy u r!", or 

-h..
1000/_ whele lhe amounl ol service tax & interesl demanded & penatty tevied of Rs 5 Lakhs or tess ns.s'000t- wfrere ttre
amount of service lax & rnleresl demanrled & penally leried rs moie than live lakhs but nor e*ceecitng n" r;iiv ."t'r,i.
Rs 10.000/- where the amoult of service lax.d interest dernandc.l I pefialry tevrect is more than f,ffv f"tf,a iup"ul , in.
Iorm of crossed bank drafl ,n favour of lhe Assislanl Regislrar of the benc; of nominaled pubric se;or eanr< br itre ptace
where the bench of Tribunal is situated / Apptrcation nrade for grant ot slay sha be accompanied by a 1ee of Rs 500/_
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(F)

ft-fr 3iFIA-{e,, 1994 fr qr{r 86 & }r ql{r]t (2) !a (2A) +; rrJra a* *t zr$ Jr*d Cqrfi{ lMt. 1994, i fr{s 9(2) rrE

9(2Ai * -6d Eiriitd c!-, S T -7 t 8r al slirfi' r'( 31ri rnu 3ra]{i. i-Aq ,.!rd el6 3nl{r rn{}a (rrqrO, #fiq r;qr( ir6
aTRr qrfod }rhr fi qfssi Tiar.r 6t (rrt C "*. 

qH rArfirrd 6rn nifar) ,l]t{ Jrq# <d'tx {tdt{6 Jq{d 3rrrdr JqBfi, *+c
tac,d eF/ d-dl6{, frl Jffiq;qrqrfus11,t d lrd(a (a F,a fl Geli la arA nrqe;4I cft !ff €rq d dEra F{* FtJfr-t i
The appeal under sub section (2) and (2A) of lhe seclion 85 lhe Finance Acl 1994 shall be filed in For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Tax Rules lgq4 anC shall be ac.ompanied by a copy o, o.der of Commissioner

Cenlral Excise or Commissioner. Central Excrse (Appeals) ione of whiah shall be a cedified copy) and copy of the order
passed by the Commissioner aulhorizrng lhe Assrsla|l Ccmmissioner cr Depul/ Commiss@ner of Centaal Excrse/ Service Tax

to file the appeal before lhe Appellale Tribunal.

ft{r rIi4, *;fiq raqra ?rffi ('E i-drsr lifflq srlilF{li (d.l + cfi 3,.n[di * mra fr +;ftq r.qr4 ,lE yftffuf, 1944 6r
qRr 3igr6 & ,TJ-d it & ffirq :rfufrrfi 1394 trr rrr{r s3 & rd"ia €-4r€{ +1 rjt ar1 *r n< F # nrerr * cfi Jrffirc
crfuf{or + ]{+r{ 6{i FFq r;qre rr.$/d-Er +T fir } t0 cfa?ia (1091,). .ra ;{l7r !-d {rtdr BdrFei] t. qr 

Exi-ar, r< +-aa qat+
ffift t 4r rrrfrr Bqr dlr'. .Rri i6 {q !r{l + rdn-d sqr 1} jri dr& nSfid tq xfll r€ 6gg rqq i 3lFf6 d 6i

i;dr'q r.qrq i'6 r.d €drF{ * rr.rd-a ai:r i{r.r 4r-. ?r.+' i AE ?ra-f, t
{i) ql{r 11 * * riTJrd rfff
(iD ffi. FJ{r # fr 4+ Trcri flfir

lii, rl.fri. Trn a-qFI{dl * F-€rfr 6 + lrtrrrd iq arF
- a:rd 15 l+ a{ unr * crffra ffiq ($ 2) }trlGqn 2014 i rnx{ d $ ffi{ff 3{ffiq crffi * sEsT tunimffa

errrrr$ r.e xfi-d +t dr1 fi 6Bt/
For an appeal to be fiied before lhe CESTAT, under Seclron 35F of lhe Cenlral Excise Act, 1944 which is also made

applicable lo Service Tax under Section 8:i ot lhe Finance Acl, 1994 an appeal againsl this order shall lie before the Tribunal

on paymenl of 109. o, the duty demanded,where duty or duty and penalty are in dispule, or penally. where penally alone is in

dispute. provided Ihe amounl of pre-deposrl payable would be subpcl lo a ceiling of Rs 10 Crores

ljnder Central Excise and Servrce Tax. "Duty Demanded" shall include :

(i) amounl determined under Section l1 l)
(ii) amounl 01 e.roneous cenvai credrl taken:

(iii) amounl payable under Rule 6 of lhe Cenvat Credrl Rules

provided furlher lhat lhe provisions of thrs Section shall nol apply to rhe slay applicallon and appeals p€nding before

any appellare authonly prior lo the commencemenl of lhe Finance (No2) Ac! 2014

,r.a {.a6r 6i q;rffl[q irira :

R€vislon applc:tlon to Govgmmsnt ol India:
s{ 3n}ll *r {frftt{ur qrfu6l lffifrd arFdl f dt'fir,.qe t.-- rr?FrF. 1994 AT qRr 35EE t ct'a q,t?I1E * 3tiI+f, ll{{
ifi ;rna €i--{ q+tr,-'r :na-aa +r* ra- *"* r.rar+ ai,,r dlt rhd ;ird4 Ac :r+a. TiT( ern ;6t a-110001, +t
B-or aar af*t r I '
A revtsion application lies lo the Under Secretary to lhe rjolernmenl of lndia, Revision Application Unil, lrinislry of Fiflance,

Depanmenl ol Revenue 4th Floor Jeevdn Deep Bulldinq. Parliamefll Street. N€w Delhr 110001, under Seclion 35EE of lhe

CEA 1944 in respecl of lhe lollowrng case governed by irrst proviso lo sub sectron (l) of Seclior-3sB ibid.

qfa eIE Bifr aiFaFI + Elrral A ,rfl ;IF€ra F]7 ai +4'r n?,l{,a s }rqrJ r'? + (rrrrF;l & iilTl;I,r F"S }l;{ 4rrgr} {r
i61 fai$ s4 ,r{r' rE s {st ,rs" ,rF r,rTra } trF sr ,'a€ FErr fl7 ff r'r !rgd' F s-E e trqF{ * 4tra FE'SI +rrsd qr

fufr ,Er rd ,' Fd + ,f6Fra e }Iffi ir/
ln case ol iny loss ot qtods. where ihe loss occurs rn t.ansh from a Iaclory lo a warehouse or lo anolher factory or from one

waaehouse to anolher during the course o, processing af Ihe goods in a warehouse or in slorage whelher in a factory or in a

,nrd * Era{ R:fi {Ft qr ei{ +i furd +r G {rd q iarnnIul ii ,qrd 6.1 Frd q{ &'{i € +A'q sicr{ rja $ gz (ftis) t
F?? E'. ,t trra + drar ffi rB ql afi *1 FfiJ.r * rni E, /

ln case ol rebale of duly ot excrse on goods expqrted to any counlry o. terrilory outside lndia ol on excjsable material used in

the manuraclure o, lhe goods which are cxporled 1o any .ounlry or lerritory oulsrde lndia.

nfa lara r1a a;r tlrrda F6q fi-d] t{rfd * i{, a'qra qr {.ra 4,i Frfl E-qtt Eiqr 7r{l tl /

ln case of 
-goods eiported oulsrde india expon lo Nepal or Bhulan w(houl paymenl of duly

flaft-.rfr yactz iF rf,nra rrni6 * r4al.i 6 far, tri iaif i.4r. es nQ'ATfi r'a foi l?B*a qrqrrl?i * Tfa nra fi 116't 3it{ W
irarr at xq+a rrfrat o'<am fo# r'ftAcs (a 2i 199s #l !'nr 109 fi aanr h-qa 6t 1€afls $!rcr srrEftfu q{ qr dla *
cl?td fuq ,rs F /

Credit oJ any duty allowed lo be ulilired towards paymenl of excise duty on final products uuder the provisions of lhis Acl or

lhe Rules made lhere under such order rs passe{1 by lhe Commissrcner lAppeals} on or atler, the date appointed under Sec.

109 of the Finance iNo 2) Acl. 1998.

jctr{a 3rrdad *I <r ciaqr crJ TiEqT EA-8 i 3t SI A--fi! r.rnza T.s (]Jff-d) 1::l4flI{&, 2001, * hTa 9 + ndrid frfrfrr. t,
{F }na{ .E stsor fi 3 }iF + lfd4'd tr .i-+ iri}E lurar ,{rf<?: q srE En }nz-?, a xqtF }ra-{ n el ciiql ii{ta fr ar*
irtt" r snr A e;*r, r.qz r.a" nfuriq} ,qa4 tI .rln 35.t t + a: ?llJifri rra & rarr + qleq + dlr c{ rR6 #I qfi
sfre ff fidl arft( /

The above applicatton shatl be made rn duplrcale in Form No EA-8 as specjfied unde. Rule, I of Cenlral Excise iAppeals)

Rules. 2OO1 within 3 mooths hom lhe date on which the order souqht to be appealed against is communicaled and shall be

accompan€d by two copres each of lhe OIO and Order"ln-Appeal ll should also be accompanied by a copy of TR_6 Challan

evidencinq paymenl ol prescribed iee as prescflbed under Seclron 35-EE ol CEA. 1944 under [,4ajor Head of Account.

qa{iersr Jr (;r +' EEr ffia Elitr: el;a s }rcE'fi & ,r+ {t
*d so.a Is;s rr+ arc tet qr rss 6ff fr al ,'rq zoot 6r ,rrrar.l E-ql arr' .l1r qi( Fm'a rnF ('6 r{{ $ct t;qrdr 61 d
6\rt looo i 6r }I4ard l4qr Jrq r

The revisron applicalion shall be accompanied by 6 lee ol Rs 2001- where the amount inlolved rn Rupees One Lac or less

and Rs 1000/- where the amounl rnvolved rs mora than Rlrpees One Lac

qe rF Jnarr d €g Ip Feet aI FFftf?t t { cirrs I-= }rrd?, + f;}! ?!c 6r tl4;Ira 5qq:Il 64 ri ifq' .rtr arfr{l aq a|T +
fia B\' fr ff frsr qd {Fi E Tna a" h. qrrftiF ,i$,q rrfr+rq e' na x+r.i { &elt ^T6:t 6l rF lrrdza i&.IIl .-rar t | ,

in cise rt ttre order covers vanous numbers o, orCer in Origrnal fee lor each O I O should be paid in lhe aforesaid manner,

not withslandrng the lacr that lhe one appeal ro the Appellanr Tflbunal or lhe one applEatrcn to the Central Govt As the case

may be. is filled lo avoid scliplorra !'eorl rl eriiiing Rs 1 lai'.h tee cf Rs 1001 for each

q:n€rflfi)a -qrqr{q ?rd+ 3rfiq{s, 1975 + sqqdl I t 3r.;rrrR {,r }reri {{ rrr4a ]n*. fi cfi {{ Airifta 6.50 {q} fl
arard{ ?rFG faF4-{ frir ifdr qrfr\' /

One copy'ol appticatrcn or Ol.O as the case may 0e, and lhe order of lhe adjudicaling aulhoity shall bear a coun lee stamp

ol Rs 6.50 as pres.nbed under Schedule-l in lerrns oi lhe Cou.l Fee Ac1 1975 as amendea

d-r'r ?r.6 6;dtq raqr4 ?l.:F !? rfl-{ }fflq Farrrl46{!r (6Fi iilh ffii, ]982 F a6-d qe lr.q {rdFra al,l-di 6l

s#? {re ra ?+ffl * r" rtr t rr" J ?'t-r -tzr ,.a tr
Altentton ts also rnvited lo the ruies covering these and olher relaled matters conlained tf lhe Cusloms, Excise and SeNice

Appellate Tribunal (Procedure) Rules 1932

r-{.}r4liil-a qrffi +'r 3r.td'41fu.r 6.} C lEfuir zrrq+ ft+aa 3lk r$-d.irs qr{rjril t farl,.x$Er{t fafi'fq a"-sraa

'nr,r 
lnec gou in +t a€ {-6} t I /

For lhe el;borate. delailed and lalest provisions relarrng to tilinq of appeal to the higher appellate authority. the appellant may

refer lo lhe Oeparlmenial websrre vwvw cbe. go! rrl

(G)



Appeat No: V2l47lGDM/2016

:: ORDER-IN-APPEAL::

M/s. Se;rbird Marine Services Pvt. Ltd. (a CFS) at IOC L'ink Road, Near:

Mundhra CFS, Mundra, Kutch (hereinafter referred to as 'the appettant') has

fited the present appeal against the Order-ln-Original No. 341JC12015 dated

10.03.2016 (hereinafter referred to as 'the impugned order'), passed by the

Joint Commissroner, Central Excise & Service Tax, Gandhidham (hereinafter

referred to as ''the lower adjudicating authority").

7. The appeltant is engaged in providing services under the category of

Cargo Handting Services, Storage and Warehouse Services, lnput Service

Distributor and Renting of lmmovab[e Property and is holding Service Tax

Registration No. AACCS9B69CST004 under Section 69 of the Finance Act, 1994

(hereinafter referred to as "the Act") and have undertaken to compty with

conditions prescribed under Service Tax Rutes, 1994 (hereinafter referred to as

'the Rutes'). The audit revealed that appeltant had shown vatue of services

charged against exempted services in their ST-3 returns fited for the services

under the taxairle category of Cargo Handting Services. They earned said

income against g;roviding services within their 'Container Freight Station (CFS),

registered for ;.rroviding taxabte service in the category of ,storage 
and

Warehousing Services'. The appeltant contested that said income was on

account of providing taxabte service in the category of 'Cargo Handting Service,

in retation to st,rking of goods/ cargo meant for export inctuding handting/

storage and warehousing of empty containers and the same, though provid.ing

within ths said CFS, was out of the purview of taxabte services and hence no

Service Tax was paid thereon. They atso stated that in case of charges against

similar activity fc,r cargo handting of imported cargo within the CFS, they have

paid Service Tax.

7.1 The appettant was providing the services of stacking of goods/ cargo

received in their CGS area for storing or warehousing purpose during import

and export and inctudes handting/ storage and warehousing of empty

containers. They were providing space for keeping cargo/goods, toading,

untoading, stackirrg, security, handling / storage and warehousing of empty

containers etc. facitities within their CFS and issuing singte debit note (i.e.

invoice). HoWever, they were sptitting the charges into two categories vjz. (i)

Storage and Wareirousing Service and (ii) Cargo Handting Service and paying

service Tax accordingly except in the case of charges cottected for handting of

I*
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Appeat No: Y1147 /GDMI7016

integral part of the storage & warehousing services provided by them in their

CFS area.

2.2 The handting of cargo takes ptace white providing the services if storage

and warehousing and such handting of cargo done by the appettant within their

CFS area can, irr no way, be retated to the context of transport or freight. The

said services, ,n fact, are nothing but service incidental to the'ir service of

storing of import or export cargo. The cargo received 'in their area are required

to be handted either before or after providing the service of storing or

warehousing and without such handling activity the service of storing or

warehousing is rrot possible. Therefore, such handling services provided within

the CFS area does not appear to be any independent activity so as to get

classified under the separate category of cargo handting simply because of the

fact that cargo is handted. As such, the activity of handting of cargo by the

appettant as a part of their storing and warehousing services in the CFS does

not appear to fatt under cargo handting services.

2.3 The CBEC white deating with the issue as to whether services provided in

relation to handting/ storage and warehousing of empty containers are liable to

service tax under 'storage and warehousing service', has ctarified in Circutar

No. 9617/2007-S'f dated 23.08.2007 as amended by circular No. 98/1/2008-ST

dated 04.01 .2008 that the said service is tiable to Service Tax under'storage

and warehousing . The appetlant provided value of taxabte and non-taxable

services under the category 'Cargo Handlin Service" for the period from July,

2012to March,2013 as under:

Year/ Period

2012-13 (Juty, 12

to March, 13)

2.4 Show Causr, Notice No. V.ST/AR-DM/ADCt336/2014 dated 19.03.2014

was issued propostng to ctassify their services of handting of cargo provided by

them in relation l.o storage and warehousing services within their CFS area

under the category of 'Storage and Warehousing Services, under Section

65('105)(zza) read with Section 65(102) of the Act and not under,Cargo

Handting Services'. lt was proposed to demand and recover Services Tax

amounting to Rs. 9,'18,648/- under proviso to Section 73(1)of the Act atongwith

interest under Section 75 of the Act and to impose penatties under Section 76,

4

$?

5r.

No.

1

Service Tax

Vatue (Rs.)

Rate of
Service Tax

Tax

9,18,648/ -7 4 ,32. ,429 I - 12.36%

Service

(Rs.
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Appeat No: V2147 /GDM/2016

fI :l
7Section 77 and Section 78 of the Act.

7.5 The tower adjudicating authority vide impugned order ctassified the

services in rescect of storing of export cargo under the taxabte category of

'Storage and Warehousing Services' in terms of Section 65(102) of the Act read

with Section 6li(105)(zza) ibid and confirmed demand of Services Tax of Rs.

9,18,6481-, in respect of Storage and Warehousing Services provided by them

for export cargo under proviso to Section 73(1)of the Act atongwith interest

under Section 75 of the Act and dropped penalty under Section 76 of the Act.

He imposed penatty of Rs. 10,000/- under Section 77 of t\e Act and penatty of

Rs. 9,18,648/- rrnder Section 78 of the Act with option to pay reduced penatty

as provided under proviso to Section 78 ibid.

2.6 Being aggrieved by the impugned order, appettant preferred the

present appeal rnainty on the fotlowing grounds:

They stated that SCN is vague and beyond comprehension as it fails to

estabtish as to how the activity of export cargo woutd fa[[ under the

category c,f Storage and Warehousing Service under Section 65(102) of

the Act post introduction of negative list w.e.f . 01 .07.2012.

2 The SCN faits to appreciate that they has atready discharged service tax

under the category of cargo handting service w.e.f. 01 .07.7012 for

export services for which they have been regutarly fiting ST-3. Without

appreciating the nature of transaction and on the basis of contentions as

raised in SCN-1 and SCN-2, simitar contentions are atso raised in 5CN-3

for which they have atready discharged service tax. They rety on the

judgment o'the Supreme Court in case of CCE v. Brindavon Beveroges

(P) (Ltd.) [(2007) 21 3 ELr 487 (SC). 
N,,

The Ld. Joint Commissioner has ctearty overtooked the submissions made

by them and mechanicatty confirmed the demand raised in the show

cause notice,by not perusing the documents placed on record such as 5T-

3 return, Chatlans, Contracts for the period post 01 .07.2012 which woutd

be sufficient to show that primarily they have discharged service tax

under the category of cargo handting service. They rety on the judgment

in the case of Cyril Lasardo (Dead) V/s Juliana Maria Lasarado 2OO4 (7)

SCC 431, Assl. Commissioner, Commercial Tax Department Vs. Shukta &

Brothers reported as 2010 (254) ELT 6 (5C)=2011 (22) STR 105 (SC).

,^.\ r,\
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They have atso received two SCNs demanding service tax under the

service category of 'Storage and Warehousing services', as detaited

below:

Period

7006-07

to Sep,1 1

Oct, 1'l to

June, 12

Under. above SCNs department's contention was that the exemption

claimed by the appettant of'export cargo'under the service category of

'cargo handting service'is not avaitabte and the service provided is during

the course rtf provision of service of 'storage and warehousing service'

and hence service would be taxabte under the service category of

'storage and warehousing service'.

On the same ground, they have received this present SCN for the period

Juty, 2012 to March, 2013 demanding service tax of Rs. 9,,l8,648/- under

the service category of 'storage and warehousing service'.

6 *t
4"
7

4

5

6

7. Before putting forward arguments, the activities as carried out by them

S.No.

1

2

SCN No. Demand

(Rs.)

lssue under SCN

V.ST/AR-

IVGND/Commr

t85/2012

dated

16.04.2012

("scN- 1")

2,85,94,612

t-

Services are covered

under 'storage and

warehousing service'

and hence

exemption of export

cargo provided

under 'cargo

handting service' is

not avaitable.

V.ST/AR.IV

Gandhidham/2

39lCommr/201

2 dated

14.10.2013

('scN-2")

1,27,86,465

t-

Services are covered

under 'storage and

warehousing service'

and hence

exemption of export

cargo provided

under 'cargo

handting service' is

not avaitable.

is as under:

Page 6 of 19



Appeat No: V2147 /GOMI?016

ExDort Carqo: ln case of export cycle, cargo is carted by the clearing

agent at the CFS, then appettant stuffs the cargo in the container and

cargo is transported by the appettant to the Port. The appetlant charges

composite rate for handting as we[[ as transportation of cargo. Post

01.07.2012 (i.e. after introduction of n appet[antis poying

"l

'+r

)

8

service tax on the totol value of invoice i.e. cargo handting ptus

transporlation. lf cargo is stored for longer period then appetlant

coltects storage charges and service tax is discharged under the service

category of 'storage and warehousing services'.

lmport Carqo: ln case of import cycle, containers are moved from Port

to CFS, unloaded at CFS and after de-stuffing the cargo, it may be

delivered to factory for de-stuffing. The appettant charges composite

rate for handting as we[[ as transportation of cargo. ln case of import

cargo, for both Pre ond Post 01.07.2012 (i.e. ofter introduction of

neqative list), appellant is pavinq service tax on the total value of

invoice i.et. cargo handting plus transportation. lf cargo is stored for

longer period then appetlant cottects storage charges and service tax is

discharged under the service category of 'storage and warehousing

services'.

Empty Containers: ln case of empty container movement, containers

are moved from Port to CFS and stored at CFS. Further, they are

detivered for factor stuffing purpose or may be utitized at CFS for export

stuffing. Agreement for the transportation of the empty containers is

entered by the appettant with the Shipping tines. lf empty containers are

stored at CFS, rent charges is collected by them from the Shipping tines.

They are di:;charging service tax under the service category of 'cargo

handting services' for offloading the container and under 'storage and

warehousing service'for storage of empty container.

Taking into :onsideration the facts stated above, they submitted as

under:

Firstly, SCN is issued based on the attegations that they have not paid

service tax under the service category of "storage and warehousing

service" for t-'xport cargo ctaiming exemption benefit per se 'cargo

handting servrce'. That post introduction of negative tist i.e. w.e.f.

9
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01 .07.2012, they have started discharging service tax on the charges

col[ected for 'export cargo' without availing any exemption benefit.

Thus, for the period under dispute i.e. Ju[y, 2012 to March, 2013 in SCN-

3, as the appeltant has paid service tax on the amount cottected under

cargo handling in case of export cargo, the altegations made in the SCN-

3 that they have not paid service tax for charges cotlected for export

cargo under'storage and warehousing service'is incorrect. As the service

tax required to be paid as atteged in the SCN-3 is paid by the appettant

and is a[:;o declared in the ST-3 return, demand raised in the SCN-3

under 'stoiage and warehousing service' needs to be set aside.

Secondly, service value of Rs.74,32,4791- on which demand of Rs.

9,18,6481 is raised in the SCN is for the transportation of empty

containers that is cotlected by them for movement from Port to CFS

from vario,.rs shipping Iines. As the attegations raised in the SCN is onty

with regard to movement of export cargo and not retating to

transportation of empty containers from Terminal / Port to CFS, demand

as confirmed in the SCN needs to be set aside on this ground onty,

Lastly, even though the attegations is not with regard to movement of

empty containers from Terminat to CFs, they submitted that

transportaticn charges coltected by them for movement of empty

containers from Terminat to Port wi[[ not be liabte to service tax. lf any

person who provides transportation of goods by road and issues

consignment note quatifies to be goods transport agency (GTA). Further,

in case of G"l-A service, as per rute 2(lXdXiXB) of the Service Tax Rutes,

1994 states '1>erson liable to pay service tax'in case of service provided

by a goods transport agency is the 'person tiabte to pay freight either

himsetf or through his agent'. As per the said ru[e, 'if the person tiable to

pay freight is 'body corporate'then person tiable to pay service tax witl

be 'body corporate' as a recipient of GTA service. ln the present case,

they have provided the service of transportation of empty containers

from Terminal to Port amounting to vatue of Rs.74,32,429l-. lt is ctear

that 'empty containers falt within the definition of 'goods' as defined in

section 658(25) of the Act.

Furthgr, retyirg on Circutar no. 96/7/7007-ST dated 23.08.2007, it is

atready accepted that'empty containers'are goods as stated in para 6.1

8

10.

11 .

K\"^l"n

12.
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l,"l

of SCN-3. They have atso issued consignment note for the transportation./

of said containers on the shipping lines, 0n perusal of consignment note

'issued by them, it is ctear that it futfitts the minimum requisite details as

required per se rule 48 of Service Tax rutes, 1994 i.e. serially numbered,

name of Consignor and Consignee, registration no. of the goods carriage

in which goods are transported, detaits of goods transported, ptace of

origin and destination, person [iabte to pay service tax whether

consignor or consignee or goods transport agency.

ln the present case, as the person tiabte to pay freight is the shipping

tine for the transportation of empty containers from port to CFS, as per

rute 2(1Xd)(i)(B) of the Service Tax Rutes, l994, shipping [ine is the

person lia:te to pay service tax as a recipient of service under GTA

service c;rtegory. Hence, no service tax tiabitity is required to be

discharged by the appettant for the transportation income received for

transportirrg empty containers from port to CFS.

Further, exemption Notification No. 25l2012-ST dated 20.06.2012 which

is retating to goods transport agency exempts transportation of goods in

a goods carriage of goods where gross amount charged in a singte

carriage does not exceed Rs. 1,500/-. ln the present case atso, they have

coltected transportation charges for transport of empty containers from

port to CFS where transportation charges per trip is tess than Rs.1,500/-.

Hence service tax woutd not be tevied on transportation charges

coltected by them from shipping lines.

As per the agreement as entered with Shipping Line, they provides the

fottowing senrices

(i) Transportation of empty containers from Port to CFS

(ii) 45 day:; free storage to empty container. From 46th day, carrier is

required to pay storage charges.

(iii) Free handting charges and internal shifting at CFS"

Except for transportation charges, any amount that is cottected by them,

they are disch,lrging service tax on the same. Say if any handting charges

is coltected, they are paying service tax under'cargo handting service'

and if any storage charges is co[tected then they are paying seruice tax

under'storage and warehousing service'. There is separate rate chart for

9  ',v
).

13.

14.

15.

16.
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each se.vice to be provided by the appettant. They rely on the Board

Circular no. 81 11112002-TRU dated 01 .08.2002. As per this circutar, if

CFS is providing composite service of cargo handling and transportation

and if the cost of transportation is shown separately in the invoice, then

service tax witl not be tevied on the transportat'ion charges, ln the

present r:ase a[so, as per the agreement, there is separate rate for

transportation, handling charges and storage charges. Further, the

invoice issued by them atso states the transportation amount separatety

in the irvoice. Thus, relying on the above circutar, transportation

charges received by them from the shipping tine shoutd not be liabte for

service ta)(.

They rety on the said circutar and the judgment of the Tribunal in case

ol Balmer Lowrie &. Co. Ltd. v. CCE (2014) 35 STR 611 (Tri-Mumbai).

They also lety on CBEC circutar no. 354/98/2015-TRU dated 05.10.201 5,

as per the said TRU circutar, if the primary contract is for transportation

of goods then the seryices anciltary to the transportation like storage,

toading / untoading etc, woutd fatl under the service category of GTA

service if the said charges are included in the invoice by the GTA himsetf

and not by any other person.

They furthr:r submitted that the value of taxable service of Rs.

74,37,4291- on which demand of Rs. 9,18,648/- is confirmed in OIO atso

includes the amount of fines and penatties cotlected by them for rash

driving, carrying prohibited items inside CFS premises, damaging CFS

property, cheque bounce penatty, etc. in order to bring disciptine and to

make good the damages to the CFS property. Thus, the said cottection of

amount is pure[y in the nature of fines and penatty and is not pertaining

to any provision of service. Hence, service tax cannot be levied on such

fines and penalties.

Based on the arguments as stated in the above paras, as they are not

tiabte to pay any service tax, payment of interest and penatties does not

arise. The extended period invoked in the case is atso not correct. They

rely on the fottowing judgments:

(a) Suvikram Plastex Pvt. Ltd. v. CCE, Bangalore - lll 2008 (225) ELT

282 (T)

(b) Rollis tndia Ltd. v. CCE, Surat 2006 (201) ELT 429 (T)

Page 10 of 19
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I

(c)

(d)

(e)

(f)

(g)

(f)

Petton Ltd. v. CCE, Kolkata - V 2006 (206) ELT 496 (T)

CCE, Tirupati v. Satguru Engineering &, Consultants Pvt. Ltd. 2006

(203) ELT 492 (T)

lndion Hume Pipes Co. Ltd. v" CCE, Coimbatore 2004 (163) ELT

273 (T)

Akbar Badruddin Jiwani v. Collector of Customs reported at 1990

(047) ELT 0161 Supreme Court

Pu:;hpom Phormoceuticals Compony v. CCE reported at 1995 (78)

Et- 401 (SC)

CCI: v. Chemphar Drugs ond Liniments reported at 1989 (40) ELT

276 (SC).

20. They subnritted that there being no suppression, pena[ty under Section

TB is not appticabte as none of the five conditions for imposition of

penatty urder Section 78 are applicabte. There is no fraud; cotlusion;

wilfuI mis"statemenu suppression; or contravention of the provisions of

Finance Act, 1994 with an intent to evade payment of duty in the

present case.

2.7 A personal hearing in the matter was hetd wherein Shri Abhishek

Doshi, CA reiterated the grounds of appeal and submitted that this Show

Cause Notice has wrongty been issued; that new negative service tax was in

operation since 01 .07.2017; that CBEC has ctarified that empty containers

are goods and hence transportation of empty containers needs to be

treated under GTA for which service recipients are required to pay Service

Tax and not thern; that transportation cost of empty containers from

CFS/Port to ptace of exporters is less than Rs. 1500/' in almost atl cases,

which are exempted by CBEC. He atso emphasized that demand being

confirmed under taxabte category of "Storage and Warehousing Service"

u/s 65(102) read with Section 65(105)(zza) of Finance Act, 1994 is tegatty

not tenabte ht atl as these sections were not existing since 01 .07.2012; that

they have paid Service Tax on 'Storage & Warehousing Services' but not

paid Service Tax on transportation of empty containers for export from

CFS/Port to exporters ptace as it is not payabte by them.

FINDINGS:

3. I have carefutly gone through the facts of the case, the impugned order,

the appea( memoranclum and submissions made during personal hearing.

sd$--
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3.1 The issue to be decided in the present appeal is as to whether the

service of handting of cargo provided by the appeltant in retation to storage

and warehousing services within their Container Freight Station would be

ctassifiabte under the category of "Storage and Warehousing Services" under

Section 65(105)(zza) read with Section 65(102) of the said Act instead of

"Cargo Handling Services" as contended by the appettant.

3.2 The Storage and Warehouse Services provided by the appettant, were

provided within CFS area for toading docks for stack'ing, to store/keep cargo

meant for containerized export, bulk export, handting of toaded as wet[ as

empty containers, storage of cargo arrived in import with additional benefit of

inventory, safety/security of cargo and insurance cover to cargo kept under

Storage and Warehouse and to mobitize them and provided them facilit'ies of

cranes and forklilts.

3.3 I find thal Section 65(102) of the F'inance Act, 1994 provides the

definition of "storage and Warehousing Services" which reads as under:

"storage ond worehousing" includes storoge ond worehousing services for goods

inctuding tiquids and goses but does not include ony service provided lor

storoge of ogriculturol produce or arty service provided by a cold storagei'

This definition, wi:h reference to the taxabte service, is dealt with by Ctause

(zza) of the Finance Act, '1994 which defines the taxable services as fottows:

"the taxoble service meons 'any service provided or to be provided to ony

person, by 0 storoge or

worehousing goods."

warehouse keeper in relotion to storoge ond

3.4 From above, I find that storage and warehousing in connection with

service tax refers tr storage i warehousing of goods and not the medium used

for storing such gooCs. I find that the tax appties to storage and warehousing

of atl goods except agricultural products and goods kept in cold storage. The

appettant has claritied that the services provided by a Container Freight

Termina[ is specificatty inctuded within the ambit of "Cargo Handting Service"

and handting of export cargo has been specificatty exctuded from the tax net.

Therefore no service: tax was required to be paid by them on handting of

export cargo serv'ices.

3.5 The above contention of the appe[lant is not tenable as, the services of

,),

$1

Page 12 of 19



Appeal No: Vll 47 I GDMI2016

13

, 

"-'

s

t)

handting of cargo provided by CFS is classifiable under Cargo Handting Service

only when it i:; provided in the context of transportation and when incidental

to freight. ln t1e present case, handting of cargo takes place within their CFS,

which is registered for providing storage and warehousing purpose' The

handting of carilo undertaken in the CFS in relation to storage and warehousing

services can, tn no way, be retated to the transport or freight. The said

services, in fact., are nothing but services incidental to their service of storing

of import or exllort cargo. The cargo received in this area are required to be

handted either ilefore or after providing the service of storing or warehousing

and without suctr handting activity the service of storing or warehous'ing is not

possible. Therefure, such handting serv'ices provided within CFS area cannot be

any independent activity so as to get ctassified under the separate category of

cargo handting rnerety because cargo is handted. As such, the activity of

handting of cargo by the appettant as a part of their storing and warehousing

services in the cl:s woutd not fatt under cargo handling services as contended

by them.

3.6 The appettant is operating container Freight station (cFS) and handting

of cargo inter-alia inctudes functions of carting of cargo from the trucks,

stuffing of cargo tnto container and movement of container to the port in the

case of cargo duri.rg the course of export. Exactty reverse movements arise in

the case of cargo arriving in the vessel i.e. in the case of imports. I find that

these activities are handting of cargo undertaken in the CFS in retation to

,'storage and warehousing services". Hence, I find that the appettant has

wrongty ctassified their activity of handLing of cargo provided by them in

retation to the storage and warehousing of export cargo under the category

"cargo Handting services" in order to avail the benefit of exemption avai(abte

for export cargo and paying service tax in the case of import cargo onty. I find

that the cargo /goods received in their area were not merety subjected to

'cargo Handting sei-vice" but atso were provided with facitity of storage,

security and other amenities provided by a storage and warehouse keeper. The

services so provided resutted into emergence of essential character of "Storage

and warehousing services". Therefore, the services provided by the appettant

are incidentat to storage and warehousing and therefore, the activity carried

out by the appettant is correctty ctassifiabte under the category "storage and

Warehousing Services".

were providing two
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separate ser!'ices fatting under the taxabte head storage and warehouse

services and cargo handting services and that they were receiving separate

consideration 1or the services provided by them as per their Tariff Card which

is separate fo' export and import cargo and specifies separate charges for

cargo handting and storage and warehousing service; that they were duly

discharging service tax on storage and warehousing services and since the

handting of expcrt cargo was exempted under the definition of cargo handting

services they were not paying service tax on consideration received towards

Handting of Export Cargo.

4.1 I find thal what is necessary in [aw for taxation under the category

"Cargo Handling Services" is that the service provided shoutd be retating to or

in relation to cargo handting by a cargo handting agency. The service provided

shoutd be integratty or inseparabty connected with handting of cargo. ln other

words, loading, untoading, packing or unpacking of cargo and handting of cargo

for freight in special containers or non-containerized freight and service

provided by container freight terminal or other freight terminal for a[[ modes

of transport and a,:tivity incidental to freight of cargo are alt liable to be taxed

under the category "Cargo Handting Services". ln the instant case, the

appettant was carrying out the activity of storing goods in their warehouse and

was arranging transportation facitity to transport the goods to warehouse.

Since, the activity of toading and unloading is incidental to storage and

warehousing services, I hotd the above services are rightty class'ified under the

category "Storage and Warehousing Services".

4.2 I find that tht'appettant was receiving gross amount for operation of CFS

i.e. storage seryice: which included untoading stacking, storage, security, and

retoading in CFS area, however, the appettant was splitting these charges into

two categories, one. storage and other cargo handting. The appeltant is paying

service tax under the category of "Storage and Warehousing Services" in the

case of storage of inrported cargo but in the case of storage of export cargo

they are not paying service tax by ctassifying the same services under the

category of "Cargo Handting Services" even though the nature of service

rendered for import,rnd export is identical. This arrangement has been made

by the appettant onty to wrongty avait the benefit of the exemption available

for export cargo. As has been hetd above, the services provided by the

appettant are incideiltal to storage and warehousing and therefore, the

activity carried out by the appettant is correctty ctassifiabte under the
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category "Storage and Warehousing Services".

5. 0n goinq through the 5T-3 returns, I find that the appettant is paying

service tax un'ler the category of "Storage and Warehousing Services" in the

case of storagc of imported cargo but in the case of storage of export cargo,

they are not paying service tax by ctassifying the same services under the

category of "Cargo Handting Services" even though the nature of service

rendered for import and export is identicat. ln view of this, I find that there is

no etement of c,argo handting present in the instant service and therefore, the

activity carried out by the appetlant is correctly classifiabte under the

category "Storage and Warehousing Services".

5.1 Annexure lll to Circutar F. No.811/112002-1RU, dated 1.8.2002,

hightights the arrtivities which are taxable as they are part of the whote

activity of providing 'storage and Warehousing Services'. Relevant extracts of

the circutar are at; under:

2. As per tlouse (87), "storage and warehousing " includes storoge and

worehousing services for goods including liquids and goses but does not include

ony service orovided for storoge of ogriculturol produce or ony service

provided by o cotd storage. As per sub-clause (zzo) of clouse (90), the taxobk

service is any service provided, to ony person, by a storage or warehouse

keeper in relation to storage and warehousing of goods.

3. Storage and warehousing service for oll kind of goods are provided by public

warehouses, 1.rivate warehouses, by ogencies such os the Centrol Ware

Housing Corporotion, Air Port Authorities, Railwoys, lnland Contoiner Depots,

Container Frei'tht Stations, storage godown ond tonkers operated by private

individuals etc. The storoge ond warehousing service provider normolly make .

orrongement far space to keep the goods, loading, unlooding ond stocking of

goods in the storoge area, keeps inventory of goods, mokes security

arrongements ond provide insurance cover etc. Service provided in ports hos

already been cov'ered under the category of port service.

5. lt has been stated thot in some cose a storoge owner only rents the storoge

premises. He does not provide any service such as loadinglunlooding, stacking,

security etc. A point hos been roised as to whether service tax would be

leviable in such coses. lt is clorified that mere renting of space connot be soid

to be in the notu,e of service provided for storoge or warehousing of goods.

Essentiol test is vhether the storage keeper provides for security of goods,

]i:t"
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7
stocking, loodingl unloading of goods in the storage area.

10. Another point made by the CWC is thot they engoge handling ond

tronspbrt controctors (H&T controctors) to provide handling and transport

services vtho would be charging them service tox for corgo hondling services.

CWC odd supervision charges ond raises the bill to the customers. For

warehousing they roise o seporote bitl. The question is whether CWC is lioble

to pay ser,/ice tax on cargo handling services ond if so, whether they con take

credit of the tax poid on cargo hondling services by the H&T contractor.

Similor situotions may exist in respect of other storoge ond warehouse

keepers. lt is ctorified thot if the storoge ond worehouse keeper undertakes

cargo hondling services also ond roises its own bill to the customer for such

service, tht'n he would be liable to pay service tox under the cotegory of cargo

hondling services olso. However, he would be eligible to toke credit of service

tax poid ott corgo hondting services rendered by the H&T controctors ond

odjust the :;ome against his service tox liability on cargo handling services

provided he roises a separote bill for the some to his client. ln other words,

he conhot otijust the credit against storage ond worehousing service chorges.

5.2 I find that t\e storage services provided by the appettant are one of the

key elements of providing "storage and Warehousing Services". The appettant

has submitted that in terms of the above mentioned Circular, when storage

and warehousing services and cargo handting seryices were provided

simuttaneousty, they were charging separatety for the cargo handting services,

and were ctassifyinli the same under cargo handting services, and that handting

of export cargo services were exempted, no service tax was being paid on such

services. The abovc argument of the appettant is not correct as handting of

export is exempted under the category of "Cargo Handting Services and not

under the Category "storage and Warehousing services". I find that the issue

has atready been ctarified by the Board vide circutar F. No' 811l 1/ 2002-TRU,

dared 1.8.2002 at para 10 quoted above. 
$.E$-==

5.3 Section 65A oi the Finance Act, 1994, ctarifies ctassification of taxabte

services as fotlows -

(1) For the purpost:s of this chapter, classification of toxoble services shott be

determined accordir,g to the terms of the sub'clauses (105) of section 65;

(2) When for any reoson, a taxable service is primo facie, clossifioble under two

or more sub-clauses of clouse (105) of section 65, clossification sholl be effected

as follows :-

(o) the sub-ctau:;e which provides the most specific description sholl be

f'l
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preferreC to sub-clouses providing o more general description;

(b) composite services consisting of a combination of different services which

cannot be clossified in the manner specified in clouse (o), sholl be classified os

if they ct)nsisted of o service which gives them their essentiol choracter, in so

far os thi:; criterion is oPPlicoble;

(c) when tt service cannot be classified in the manner specified in clause (a) or

clouse (b) it shotl be classified lJnder the sub-clause which occurs first among

the sub-cli?uses which equolly merits consideration.

5.4 The fact r.hat the appettant was providing services of handting of cargo

in relation to staking of goods/cargo received in CFS area for storing or

warehousing purpose during import and export and inctudes handting /storage

and warehousinrl of empty containers. The said services, as per the

ctassification principtes mentioned above, appear to fatt rightty under the

category of taxabte services as defined under Section 65(105)(zza) of the Act.

As Storage and \!'arehousing Service is the more specific description and the

said activities carried out by the appettant appropriatety fatt under the

category of "storage and warehousing service" in terms of provision of section

65 A (2) (a) of the said Act.

6. The appettarrt has contested that post 01.07.2012 after introduction of

negative tist, they are paying Service Tax on total vatue of invoice i.e' cargo

handting ptus transportation. lf the cargo is stored for longer period then they

cottect storage charges and Service Tax has been discharged under 'storage

and warehousing services'. From the facts avaitable on records, I find that on

one hand they are contesting that post 01 .07.2017, they are discharging

Service Tax for export cargo atso and on other, they are furnishing the Service

Tax vatue/ amount ;axabte and non-taxabte for the period from Juty, 2012 to

March, 2013 on whit:h they have not paid the Service Tax. lt is pertinent to

note here that the information was sought based on the two Show Cause

Notices issued to them for the earlier period, wherein they have ctassified the Nj>&-
taxabte service under 'cargo handting services' though the same was property

ctassifiabte under 'storage & warehousing charges' to escape from Service Tax

tiabitity. The appettant is paying service tax under the category of "Storage and

Warehousing Services' in the case of storage of imported cargo but in the case

of storage of export c:argo, they are not paying service tax by ctassifying the

same services under tlre category of "cargo Handting services" even though the

nature of service renclered for import and export is identicat. When they are
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accepting that post 01 .07.7012, they are discharging the Service Tax on atl

value of services then they cannot ctaim exemption on vatue of Rs,74,37,4291'

on which ther,' have not paid Service Tax. Therefore, the contrary stand

adopted by the appettant is not correct and tenable.

7. The appeltant atso contested that the allegations raised in the Show

Cause Notice is only with regard to movement of export cargo and not relating

to transportatior of empty containers from terminal/ port to CFS and argued

that the transportation charges cotlected by them for movement of empty

containers from Terminal to Port witl not be tiable to Service Tax as the

recipient of the GTA service is tiabte to pay the Service Tax. I find that the

appettant is trying to twist allegations made in the Show Cause Notice to prove

their case. lnstead of providing the clarification of the taxabte value of Rs.

74,32,4791- on which Service Tax demand is made, they are trying to prove

their case by makrng alternative arguments.

7.1 Now they h,rve come up with the argument that the service recipient is

tiabte to pay Servrce Tax under GTA retying on Notification No. 25i2012-S.T.

dated 20.06.2012 rvhere in it has been stated that if gross amount charged for

goods transported in a singte carriage does not exceed Rs. 1,500/-,

transportation charges received by goods transport agency is exempt from

service tax. lt is on record that they are providing a composite service and as

per their convenit"nce they have sptitted the charges into two taxable

categories one for storage and warehousing services and cargo handting

service. To escape from Service Tax tiabitity, they have submitted copies of

consignment notes with the appeal papers. The verification of consignment

notes reveal that thr: same are computer generated without any signature. lt

does not coritain thc' vatue of transportation. Thus, it can be construed that

the said exercise marle by appetlant is nothing but an after though to deviate

from attegations leveled in the Show Cause Notice. As far as import cargo is

concerned, they clas:,ify the serv'ice under 'storage and warehousing service'

and for export cargo, they classify the service under 'cargo handling service'

even though there is nc change in nature of service.

B. The appettant retied upon the judgment of Balmer Lawrie & Co.

reported as 2014 (35) STR 611 (Tri. Mumbai). lfind that the reliance ptaced by

them is of no hetp to them as facts of the case are attogether different than of

this case. They also placed retiance on CBEC Circutar No.354/98/201 5-TRU

.x) " 
,1
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dated 05.10.2015. I find that this circulalis meant for GTA service provider

who provides composite service which may inctude various ancittary services

such as toadingi untoading, packing/ unpacking, transshipment, temporary

storage etc. which are provided in the course of transportation of goods by

road. ln this case, the appettant is providing main services of 'storage and

warehousing services' and 'cargo handting services' and transportation is part

and parcel of their main services and not GTA service. Therefore, I am of the

considered view that Circular dated 05.10.2015 is not appticabte in this case.

9. ln view of above discussions, I find that the appetlant is liab(e to pay

Service Tax of lis. 9,'18,6481- on 'storage and warehousing services'. Since the

tax tiabitity is l,etd, the payment of interest under Section 75 and imposing

penatty under Sr:ction 78 woutd appty. Therefore, I uphotd the impugned order

and reject the appeat fited by the appettant.

q,. t

9.1

3rffi <il{r (t ft ar$ 3{ff'm or frq-cm }RI+-d at+ t A-qr arar t r

The appeaL fited by the appettant is disposed of in above terms.

-\

5\
.,r\tCD-

5

3{rgfd ($frq)
By R.P.A.D.

To,

M/s. Seabird Marine Services Pvt. Ltd.
(a CFS) at IOC Link Road, Near:

Mundhra CFS, Mundra, Kutch

Copv to:

1)

2

3

4

5

The Chief Commissioner, GST & Centrat Excise, Ahmedabad Zone,

Ahmedabad.

The Comnrissioner, GST & Centrat Excise, Gandhidham.

The Assistant Commissioner, GST & Central Excise, Division,

Gandhidham.

The Superrntendent, GST & Central Excise, Range, Gandhidham.
Guard Fite

fr. # rrtrd €ffift-s cr$c frfrlE
(3r S.(rcF.u{.) .rrtst$ fr1a' tE,

{;qn S.('tr.w. * qrg, qO, m-.9.
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