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Appeal No V04 & 05/GDM/2017

:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. The Kutch

Salt & Allied lndustries P\J,,t. Ltd., "lvlaitri Bhavan", Plot No. 18, Sector-O8,

Gandhidham-Kutch (hereinafter referred to as "Appellant") against Orders-ln-

Original shown against each appeal no. (hereinafter referred to as ,,impugned

orders") passed by the Assistant Commissioner, Service Tax Division.

Gandhidham-Kutch (hereinafter referred to as "the lower ad.iudicating authority").

Appeal File No.

v2t04tGDM t2017

v2t05tGDM t2017

2. Since the issue involved is identical, all these appeals are being

taken up togetherfor decision.

3. The facts of the case are that the appellant filed refund claims

under Notification No.4'112012-sr dated 29.06.2012 of service tax paid to various

service providers for rendering taxable services in relation to export of goods for

the period specified in the refund claims. The lower adjudicating authority vide

impugned order rejected the rebate claim for the amount as shown in the above

Table

4. Being aggrieved with the impugned orders, the appellant preferred

the appeals, inter-alia, on the grounds that the lower adjudicating authority has

erred in law and also on facts in rejecting the refund of swachh Bharat cess

(hereinafter referred to as "sBC") without assigning any cogent reason thereof.

The refund claims of sBC have been rejected without affording any opportunity to

the appellant to explain their case and thus violating the principles of natural

.justice.

5 Personar hearing in the matter was attended to by shri Manish H.

Vora, chartered Accountant, who reiterated grounds of Appeal and submitted

that no opportunitres of personar hearing have been given to them; that p.H.

notices were not issued even though refunds of SBC were granted earlier; that
P.H' notices were refunds of sBC have not been granted without any varid

reasons.

1\^'

$s

5.1

interalia

The appellant submitted written submission wherein it has been

submitted that the only grievance of appellant is that the lower
adjudicating authority has denied refund of sBC to the Appeilant without affording

Sr.
No.

0'1

02

OrderJn-
Original No. &

Date

Period of Refund
claim

Amount of
refund claim

rejected
(in Rs.)

sT419t2016-17
27.10.2016

August,2016 18,815/-

sT1420t2016-17

27.10.2016
September,2016 26,644t-

Page No. 3 ofo
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Appeal No: V04 & 05/GDM/2017

any opportunity/notice to the appellant to explain their case as to why such refund

should not be denied to them. The lower authority has simply given go by to such

fundamental Principle of Law and rejected the claim of the appellant by simply

stating that "SBC is deductible from the claim" without assigning any reason as to

why such claim is deductible thus violating the Principle of Natural Justice.

5.2 They have filed refund claim of Service Tax paid on the input

service which they have utilized in export of goods as stipulated in Notification

No. 4112012-ST dated 29.06.2012. The said Notification allows rebate of Service

Tax paid on the taxable service received by the expo(er of goods and utilized by

them for export of goods. The enabling provisions for levy of SBC on services

were incorporated under Section 119 of the Finance Act, 2015, under Chapter-V

of the said Act.

5.3 The appellant referred Frequently Asked Question (FAQ) on SBC

issued by CBEC wherein it has been clarified that SBC is not cess on service tax

and all provisions relating to levy and collection of Service Tax as enumerated in

Chapter-V of the Finance Act, 1994 and Rules made there under including those

relating to exemption and refund from tax will be applicable to SBC also. Further

CBEC prescribed an accounting code wherein refund of SBC should be

accounted for. lf there is no intention of allowing refund of SBC to the public at

large, question of notifying accounting code for refund of SBC would not has

been arisen

5.4 The appellant refened Notification Nos. 1i2016-ST to Notification

No.3/2016-5T dated 02.02.20'16 and Notification No.2912016-5T and

Notification No. 30/20'16-5T both dated 26.05.2016 and submitted that these

Notifications allowed SBC as rebate/refund to the exporter. lt is submitted that

vide Notification No. 1/20"16, CBEC has increased the scheduled rate of tax

refundable to the exporter due to increase in tax because of inkoduction of SBC

whereas vide Notification No. 2/2016-5T & 3/20"16/5T with respect to Notification

No. 1212013-ST dated 01 .07 .2013 and Notification No. 39/2012-ST dated

20.06.2012, refund of SBC is allowed to the exporter. lt is also submitted that in

their own case, the department itself has allowed the refund of SBC and therefore

adopting the contrary stand in the case under consideration is not justifiable.

5.5 The appellant relied decision of Hon'ble High Court of Karnataka in

the case of M/s. TVS Motors Ltd. wherein the Hon'ble High Court has held that

rebate of automobile cess paid on motor vehicles exported out of lndia is

refundable even though the same is not mentioned in the Notification No.

19/2004-CE(NT) and decision in the case of Shree Renuka Sugars Ltd. wherein

the Hon'ble court has held that the cess which is levied on production of sugar is
Page No.4 of6
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Appeal No: V04 & 05/GDM/2017

Q,L
nothing but a duty of excise and as per Rule-3 of the Cenvat Credit Rules-2014,

credit of such duty as excise are available to the appellant. The same analogy

would apply to the case of SBC and appellant is eligible and entitled for refund of

SBC as service tax paid on service received which were utilized for export of

goods.

FINDINGS:

6. I have carefully gone through the facts of the case, the impugned

orders, appeal rnemorandums and the submissions of the appellant. The issue to

be decided in the present case is as to whether the appellant is entifled for rebate

of SBC paid on services used for export of goods under Notification No. 4112012-

ST dated 29.06.20'12 or not.

7. The appellant has contended that the refund claims were rejected

without assigning any cogent reasons, without issuance of SCN and without

affording any opportunity to the appellant to explain their case and thereby

impugned orders have violated the principles of natural justice. I find force in the

arguments made by the appellant. I find that the refund claims were decided by

the lower adjudicating authority without issuance of SCN and even without

granting opportunities of personal hearing to the appellant. lt is settled position of

law that the refund claims should not be rejected without issuance of SCN

demonstrating reasons for denial of refund claims and without affording sufficient

opportunities to explain their case. Hence, I find that the impugned orders are not

sustainable at all, the same being non-speaking orders as far as rejecting refund

ctaims of SBC is concerned. 
Sdg--

7.1 ln view of the above facts, I am of the considered view that the

impugned orders need to be set aside and the matter needs to be remanded

back to the lower adjudicating authority to pass speaking and reasoned orders

offering fair opportunities to the appellant.

8. I find that the Commissioner (Appeals) has power to remand

appeals as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs.

Singh Alloys (P) Ltd. reported as 2012(284) ELT 97 (Tri-Del). I also rety upon

decision of the Hon'ble CESTAT in the case of CCE, Meerulll Vs. Honda Seil

Power Products Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein it has

been held that Commissioner (Appeals) has inherent power to remand a case

under the provisions of Section 35A of the Act. The Hon'ble Gujarat High court in

Tax Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held

that even after the amendment w.e.f. 11.05.201'l in Section 35A (3) of the central

Excise Act, 1944, the commissioner (Appeals) would retain the power to remand.
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9. ln view of above, I set aside the impugned orders to the extent of

rejection of refund of SBC and allow the appeals by way of remand with direction

to the jurisdictional adjudicating authority to pass speaking and reasoned order

within three (03) months of the receipt of this order giving fair and reasonable

opportunities to the appellant to submit their written submissions.

a-\

g.!

9.1 .

terms.

3{ffi <qm r$frzr$ sr{rw siT Brcm jq{tril at* t fu-qr drdr tr

The appeals filed by the appellant stand disposed off in above

L
(3rR

3ngra (3rfu8)
Bv Reod. Post AD

To
M/s The Kutch Salt & Allied lndustries Pvt. Ltd.,
"Maiki Bhavan", Plot No. 18, Sector-08,
Gandhidham-Kutch

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The commissioner, GST & central Excise, Kutch commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham
4) F. No. Vzl05lGDMl2017
5) Guard File.

fr. tr 6is st€ & (rls fEefi.o cr. RAtg,

"clfi er*d', carYz a. rz, te+ - oe,

atitiqrq - 6-.ii
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