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Appaal No- V2ORGDMIOIT

:: ORDER IN APPEAL ::

M/s Friends Mercantile P. Ltd., "Maitri Bhavan®, Plot No. 18, Sector-
0B, Gandhidham-Kutch (hereinafter referred to as “Appellant”) filed the present
appeals against Orders-In-Original No. ST/M21/2016-17 dated 27102016
(hereinafler referred to as “impugned orders”) passed by the Assistant

Commissioner, Sarvice Tax Division, Gandhidham-Kutch (hereinafter referred to
as “the lower adjudicating authonty”).

2. The facts of the case is that the appellant filed refund claim of Rs.
11.15.286/- under Notification No.41/2012-5T dated 29.06.2012 of service tax paid
to various service providers for rendering taxable services in refation to export of
goods for the period specified in the refund claim. The lower adjudicating authority
vide impugned ordar Rs. 37 178/- was rejected.

3. Being aggrieved with the impugned order, the appellant preferred the
appeal, infer-alia, on the grounds that the lower adjudicating authority has erred in
law and also on fact in rejecting the refund of Swachh Bharat Cess (hereinafter
referred to as "SBC") without assigning any cogent reason thereof. The refund
claim of SBC has been rejected without affording any opportunity to the appellant
to explain their case and thus violating the principles of natural justice,

4. Personal hearing in the matter was attended to by Shn Manish H.
\ora. Chartered Accountant. who refterated grounds of appeal and submitted that
no opportunities of personal hearing have been given to them; that refund of SBC
has not been granted without any valid reasons.

4.1 The appellant submitted written submission wherein it has been
interalia submitted that the only grievance of appellant is that the lower
adjudicating autharity has denied refund of SBC to the appellant without affording
any opportunity/notice to the appellant to explain their case as to why such refund
should not be denied to them. The lower authority has simply given go by to such
fundamental Principle of Law and rejected the claim of the appellant by simply
stating that *SBC is deductible from the claim” without assigning any reason as 1o
why such claim is deductible thus violating the Principle of Natural Justice.

4.2 They have filed refund claim of Service Tax paid on the input service
which they have utiized in export of goods as stipulated in Notification No.
41/2012-5T dated 29 06.2012. The said Notification allows rebate of Service Tax
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Appeal Mo VAOEGDME0TT

paid on the taxable service received by the exporter of goods and utilized by them
for export of goods. The enabling provision for levy of SBC on services was
incorporated undar Section 119 of the Finance Act, 2015, under Chapter-V of the
said Act,

43 The appellant referred Frequently Asked Question (FAQ) on SBC
issued by CBEC wherein it has been clarified that SBC is not cess on service tax
and all provisions relating to levy and coliection of Servce Tax as enumerated in
Chapter-V of the Finance Act, 1984 and Rules made there under including those
relating to exemplion and refund from tax will be applicable to SBC also. Further
CBEC prescribed an accounting code wherein refund of SBC should be accounted
for. If there is no intention of allowing refund of SBC to the public at large, question
of notifying accounting code for refund of SBC would not have been arisen.

4.4 The sppeliant referred Notification Nos. 1/2018-8T to Notification No.
3/2016-ST dated 02.02.2016 and Notification No. 29/2016-ST and Notification No.
30/2016-ST both dated 26.05.2016 and submitted that these Notffications allowed
SBC as rebate/refund to the exporter. It is submitted that vide Notification No.
1/2016, CBEC has increased the scheduled rate of tax refundable to the exporter
due to increase in tax because of introduction of SBC whereas vide Notification
No. 2/2016-ST & 2/2018/ST with respect to Notification No. 12/2013-5T dated
01.07.2013 and Notification No. 39/2012-ST dated 20.06.2012, refund of SBC is
allowed to the exporter. It is also submitted that in their own case, the department
itself has allowed the refund of SBC and therefore adopting the contrary stand in

the case under cons.deration is not justifiable. =

el

ol '\1"-_-

4.5 The appellant relied decision of Hon'ble High Court of Karnataka in
the case of Mis. TV5 Motors Ltd. wherein the Hon'ble High Court has held that
rebate of automoble cess paid on motor vehicles exported out of India is
refundable even though the same is not mentioned in the Notification No. 18/2004-
CE(NT) and decision in the case of Shree Renuka Sugars Lid. wherain the
Hon'ble court has held that the cess which is lewied on production of sugar Is
nothing but a duty of excise and as per Rule-3 of the Cenvat Credit Rules-2014,
credit of such duty as excise are available to the appellant. The same analogy
would apply to the case of SBC and appellant i1s eligible and entitled for refund of

SBC as service tax paid on service received which were utilized for export of
goods

Pape Mo 4 ol B
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FINDINGS:

5. | have carefully gone through the facts of the case, the impugned
order. appeal memorandum and the submission of the appellant. The issue to be
decided in the present case is as to whether the appellant is entitied for rebate of
SBC paid on services used for export of goods under Notification No. 41/2012-5T
dated 29.06 2012 or not.

B. The appellant has contended that the refund claim was rejected
without assigning any cogent reasons, without issuance of SCN and without
affording any opportunity to the appellant to explain their case and thereby violated
the principles of natural justice. | find force in the arguments made by the
appellant. | find that refund claim was decided by the lower adjudicating authority
without issuance of SCN and even without granting opportunites of personal
hearing to the appailant. It is settled position of law that the refund claim should
not be rejected without issuance of SCN demonsirating reasons for denial of
refund claim and without affording sufficient opportuniies to explain their case.
Hence, | find that the impugned order is not sustainable, the same being non-
speaking order as far as rejecting refund claims of SBC is concerned.

6.1 In view of the above facts, | am of the considered view that the

impugned order need to be set aside and the matter needs to be remanded back

to the lower adjudicating authority to pass speaking and reasoned order offering

fair opportunities to the appellant. - .
WP

7. | find that the Commissioner (Appeals) has power to remand appeals R

as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys

(P} Lid. reported as 2012{284) ELT 97 (Tri-Del). | also rely upon decision of the

Hon'ble CESTAT in the case of CCE, Meerut-ll Vs. Honda Seill Power Products

Ltd. reported in 2013 (287) ELT 353 (Tr-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 of 2014 in respect of Associated Hotels Lid. has also held that

even after the amencment we.f 11.052011 in Section 35A (3) of the Central

Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand

8 In view of the above facts, | set aside the impugned order to the
extent of rejection of refund of SBC and allow the appeals by way of remand with
direction to the jurisdictonal adjudicating authority to pass speaking and reasoned
order within three{03) months of the receipt of this order giving farr and reasonable

opportunities to the appailant to submit written submission.
Page Na. 5 of 8
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3 Wi ZE g Ao andtew & P seies adie @ e e f
g, The appeals filed by the appeliant stands disposed off in above
terms.
7 : I_.- b
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(FAR ™)
A (Ide)
Regd. D
To,

Mis. Friend Mercartile Pvt. Lid.,

. 7
“Maitri Bhavan". Plot No. 18, Sector-08.

Gandhidham-Kutch “Fdt wa=, TRl A ¢, AEET - ol
______ _ E |y :
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham
4) Guard File

Fags MNe Baofs



