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frJIt ?laF ,t#q trqtd ?FF rrE tdlfir lrftla;q,]a1fifj5Tsr + c1t liql.,{, ffi{ LqE 9rF, j{Ffliry .j944 Er rrRr 358 *
rr:i-a-sa E'-;a xtuFias: 99a *r tmr 86 * ra:ia i}a,?fua rF *r ;n F6S t t/

Appeal lo Customs, Excrs€ & Service lax Appellale Tribunal under Seclron 358 of CEA. 1944 / LJnder Seclion 86 of the
Finance Act, 1994 an appe.rl lies lo:
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To the Wesl regional benclr ol Customs. E\ciise & Servrce Tax appellate Trbunar ICESTAft al. 2" Ftoor. Bhaumali Bhawan
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The appeal to lhe Appellat., Tribunal shall be irled in quadruplicate in torm EA 3 / as presc.ibed (nder Rute 6 oI Centrai
Excise (Appeal) Rules.200r and shall be accornpanred againsl one which al leasl shoulcl be accorrpanied b; a tee of Rs.
1,0001 Rs5000/, Rs10.00r/- where amounl ot duly derlancl/rnlerest/penatly/rerund is uplo 5 Lac 5 Lac lo 50 Lac and
above 50 Lac respeclively ir lhe form of crosse{i bank d.ah rn ravour of Assl. Regisaar ot branch of any nonnnaled public
sectol bank of the place wl_ere the bench of any nomrnated publc seclor bank ol lhe place where lhe bench of the tribunat
is srtuated Application made lor granl of stay shall be accompanied bi a lee ol Rs S0O/-

y0dfq;4l4fiffllr * sfler .rSla. Era:iQf*qs, 19C4 8r rirTl S6(i) t ]rd{d daar j:iffi 1994. 6 f {fi 9 t + -raArrftd qq, Sr.-5 it n qltui i *t rr sA;?fl (d rs; s,,J e-{r inan + fi.d .rfi;r *r n4l O. #*r- or- fl", ; E-r- ;
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The app€al under sub sec,on (1) oi Seclion 86 ot the Frnance Act 1994, to the Appe ate Tfibunai ShaI be tited in
quadruplicale in Form S.T.5 as prescribed under Rule 9(l) of the Service Tax Rutes 199i. and Shati be accompanied by a
copy of lhe order appealed aqainsl (one oJ which shall be cenified copy) and should be accompanied uy a fees ol hs.
1000^ whe.e the amounl of service lar 8 inleresl dem3nded & penatty tevied ol Rs 5 Lakhs or tess Rs.5'000! where th;
amounl of seNice lax & rnl{-'rest demanded & penally levred is moie lhan five takhs bul not exceeding a. ffry .iliri
Rs.10,000/ where lhe amounl of service.iax & interest demanded & penalty tevied is more than tily fai't,s rupeei rn rtre
folm of crossed bank drafl i1 favour of lhe Assistanl Registrar of rhe bench of nominared pubtic selor e""x ii rn" prul.
where the bench of Tribunal s srluated / Applicalron Dade for grant o{ stay shatl be accompanred by a fee ot Rs 500/
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The appeal under sub seclion (2) and (2A) of lhe secton 86 the Finanae Act 1994. shall be tiled in For ST.7 as prescribed

undel Rule I (2) & 9(2A) ol the Service Tax Rules, 1994 and shall be accompanied by a copy ol order ol Commissioner

Cenlral Excise or Comm,ssione., Central Excise (Appeals) (one of whrch shall be a cerlified copy) and copy of the order
passed by lhe Commissioner aulhorizrng lhe Assislanl Cr)mmissioner or Deputy Commissroner of Cenlral Excise/ Service Tax

to file lhe appeal before lhe Appellale Tnbunal
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For an appeal to be filed beiore rhe CESTAT under Section 35F ol the Cenlral Excise Acl, 1944 which is also made

applicable to Service Jax under Seclion 83 oi the Finance Act 1994. an appeal agarnsl thi$ order shall lie belore the Tribunal

on paymenl of 10of of lhe duty demanded where duly or d{rty and penally are in dispule, or penalty where penalty alone is rn

drspute. provrded lhe amounl oi pre-deposil payable would be subjecl to a cerling of Rs. 10 Crores.

Under Central Excise and Service Tax 'Duty Demanded' shall tnclude

(i) amount delermined unde. Seclion 1l D;

(ii) amount of erroneous Cenvat Credit laken:

(ii0 amount payable under Rule 6 ol the Cenval Credrl Rules

'provided lurther lhat the provisions of lhis Seclion shall not apply to the stay application and appeals pending before

any appellale aulhorily prior to lhe cornmencemenl ot lhe Finance (No.2) Act 2014

rrra rror o) gatrw :rica :

R6vlsion applicatlon lo Governmenl of lndial
tr j,tT Sr qTforo'r]]tufi €tJirFfu-, s'sa, ,+{ JFqrd ?-{ Hiifi[F 1994 S'rrRr 15FE 6 q:|F srd6 & jrdria ]r{{
e'+a rrra dar qat't q ,rrd-ja a6B. a,a rrriTq, 

" 
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'6ot Tlal Erlat I i '
A revision application lies to the Under Secrelary lo lhe Governmenl o{ lndla Revision Applicalion unil, Ministry of Finance,

Deparlmenl of Revenue. 4lh Floor Jeevan Deep Suitding. Parhamenl Slreet, New De{hi ll000l under Seciion 35EE of lhe
CEA 1944 in respect ol the following case, governed by ti'st proviso to sub seciion (l) of Secrion 358 ibidl

qta nld + ii$ {cisra + Arrd d ,r .i;sa iec1 r. 6r F+-$t 6-]ErF s ,rfl ra * E[rJD,? + dftre qr F4rfi 3ra 6.{G.ri qI

frr f?;ft as t rr'{F C {sl rrr{ 4F qR;rra 4 elrra ,l Ht rer) ,rB F lr ,'3-r& I FF J qqg{sr + drrd FiS Fraqra !"
F-S trsrr m c FrF + ffE'rd I "qr{d St/
ln case o{ ;ny loss ol g-oods where lhe loss occurs in transil trom a factory lo a warehouse or 1o another faclory oa lrom one
wa.ehouse lo anolher duflng lhe course ol processing of the goods in a warehouse or in slorage whether in a factory or in a

flIIq t qr{ G;$t flrg { eir +} fu? 6{ rt Ta * Effdlr * qrFT?r +.I ffrd c{ irft zl3 idtq rFra er6 t gr. (lti.) *
{rFi A 

".I 
nr.d dr(r E {t {ral a] s}J 61 I rr fr rrtr t, /

ln case of rebate ol duty of excise on goods exporled to any country or territory outsrde lndia of on excisable rnalerial used in

the manufacture of the goods which are erported to any country or terrilory outside lndia.

qia tlre rJis 6I ryr a fff lidT eTrfd $ Erf,{, iqra qr t ra 6t Frf, frdrd l61n ?rar et /
ln case o, goods exported oulside lndia exporl lo llepal or Bhula wilhoul paymenl ol duty

{tii'qar.q,e+rr.rc?eFq,*s{rdritii}n+s{ai6-+ainnfutuxraIs+furrma+d6aEF?AIrgtlt{ri
,irar fi + z-ra 1r$'a1 a. i.rr- F t*}tiqs {;r 2i t998 & rr r 109 a ea-a iira tr rt ?ritE. xua- Eirrqrftft c{ qr drd I
crft.T f+r at trl
Cred( of any duly allowed to be ulihzed towards paynrent of exose duly on finai prodlrcls rJnder lhe provisions of lhas Act or
the Rules made there irnder such order rs passed by lhe Commrssioner (Appeals) on o. ailer, the date appoinled onder Sec

109 of lhe Frnance (No 2) Act, 1998

Jc-{ica nrira Ar d cft-qi ec-l Tisr EA8 fr 3l *r +a-c r:cr6r ?tF (]r{rf,) ftrfiT$r',2001, +' f}qs I + rfi4d fdfffrq t,
aa3ltrr&{itqort3ar6}ria;ia*tdr*.nF\.trcfiFdxrddf6sru{d}rfta3rdrd3rlhrffrdcf,iqiridrfr*ldr*
qrftr'r €rlr ft n;ftq r,+ra q6 lrFmt{q 1944 fr rnn 35 EE fi ff, ftriftd'rlq Ar 3r{Fxfr + qEq * at{ s{ TR-6 A cfr
{dra 4T ar* arft.'r / -

The above application shall be made rn duplicale in Form ilo EA 8 as specitied under llule, 9 of Cenl[al Excise (Appeals)

Rules. 2001 within 3 months from the dale on which the order sought lo be appealed againsl is communicaled and shall be

accompailied tly lwo copres each of lhe OIO and Order-ln-Appeal ll should also be accompanied by a copy of TR'6 Challan

evrdencing paymenl ot prescnbed fee as prescnbed under Seciron 35 EE of CEA, 1944, under l",lajor Head ot Account.

q ft&or irr&ae t €r'q ffifu-a A-q'Tfra ?ra fi ]rcra"ir +l THt ErfrT r

if,r"* r+p r.+ ars rc, u' rrn an $ n Fq4 200/ :Er iirrlra B{ .,nt, :fi qt EF,.r GFF rrn s sqd S 
"-qra 

fi d
6ri 1000 J {'T ,irrdrd B-{r ar.t I

The revision appicalion shall be accompanied by a fee of Rs. 200i' where lhe amount irvolved in Rupees One Lac or less

and Rs. 10001 where lhe amounl involved rs rnore than Rupees one Lac

Efe 3:F ,flae- ,i 63 {d rre?n sr rF.;e' I a'l tr-{+ {d 3n??r + fu- el^s .F {rrarF rr,.tr 6r C Bqr ?rar d'IGr} tq rxq 4.

a" 6. rn & fi-€l rA {a s 
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{ fi- "rrtr!r" iii}dz ,f+ftrllr "nI !"r lr$d qr tffq rr+'r +t (.s JIr}6i lfiqr fiFT I /

tn cdse. rl the order covers vaflorrs numbers ol order in O.igtral. lee for each O iO. should be pai.t in the aforesaid manner

no! wilhslanding lhe fact thal the one appeai lo lhe Appellanl Tribunal or the one applicalron to the Cenlral Govt. As the case

may be, is filled lo avord scriploria work if excising Rs. 1 lakh fee o{ Rs 1001 for each.

{qrscifud arcrtrq ?f6 }fufi-qn 19i5, S rfldl I i liEflF {d vr}rr r.d rrrrra }r}?r *I qia q{ Fdrfra 6.50 rqt 6r
;frqlnrri arF faft_a d-rr Frar oG.- /

One copy"of applicatioa or O lO as lhe case may be. and lhe order of the adjudicating atjthoriiy shall bear a coun fee slamp

oJ Rs 6 50 as prescribeo uoder SchedLrle I in terms ol the Coun Fee Acl 1975. as amendecl

frfi ?1"6 6.lrq l,-sra ?riiF rd {drfir 3{qdk arqrlitq;IoT (+rt faF}) ffqfiI{dr, 1982 * Effd !-d 3rq TiEFrd arFdi s}
rrtffil +{i iTE'lrFr l] 'ntr eI rq:r niai+f, f+m rra f r

Altenlion is also invtted to the rules colerrng lhese and other relaled nralters conlained rn the Customs Excise and Service

Appellate Inbunal (Procedure) fiules, 1982

3-o 3rq1-dt{ qQr6r$ +l jr.i srfu," Fa} t rjififF.qrr6 Faqn +{ dfrdF crdrrri\ + ft!'. ItS-dFf halIrfl-4 a-{gr$z

wwwcDecqovrn +r a,ts lr+d F /

For the elrborate, ctelailed anat latesl provisions relating to filnq ol appeal lo the higher rppellate authorily, lhe appellanl may

refer to lne DepadmPnlal wer,sile www thec go, ln
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Appeal No: V2l06/GDM/2017

:: ORDER IN APPEAL ::

M/s Friends Mercantile P. Ltd., "Maitri Bhavan", Plot No. 18, Sector-

08, Gandhidham-Kutch (hereinafter referred to as "Appellant") filed the present

appeals against Orders-ln-Original No. 5I142112016-17 dated 27.10.2016

(hereinafter refened to as "impugned orders") passed by the Assistant

Commissioner, Service Tax Division, Gandhidham-Kutch (hereinafter referred to

as "the lower adjudicating authority").

2. The facts of the case is that the appellant filed refund claim of Rs

11,15,286t- under Notification No.41l2012-ST dated 29.06.2012 of service tax paid

to various service providers for rendering taxable services in relation to export of

goods for the pericrd specified in the refund claim. The lower adjudicating authority

vide impugned order Rs. 37,1781- was rejected.

3. Being aggrieved with the impugned order, the appellant preferred the

appeal, inter-alia, cn the grounds that the lower adjudicating authority has erred in

law and also on fact in rejecting the refund of swachh Bharat cess (hereinafter

refened to as 
,,sBC") without assigning any cogent reason thereof. The refund

claim of sBC has b,een rejected without affording any opportunity to the appellant

to explain their case and thus violating the principles of natural justice.

4. Persorral hearing in the matter was attended to by Shri Manish H'

Vora, Chartered Acr:ountant, who reiterated grounds of appeal and submitted that

no opportunities of t)ersonal hearing have been given to them, that refund of sBC

has not been granted without any valid reasons.

\D'"-q

4.1 The appellant submitted written submission wherein it has been

interalia submitted that the only grievance of appellant is that the lower

adjudicating authorit'/ has denied refund of SBC to the appellant without affording

any opportunity/notice to the appellant to explain their case as to why such refund

should not be deniecl to them. The lower authority has simply given go by to such

fundamental Principle of Law and rejected the claim of the appellant by simply

stating that "SBC is cleductible from the claim" without assigning any reason as to

why such claim is deductible thus violating the Principle of Natural Justice.

4.2 They have filed refund claim of Service Tax paid on the input service

which they have utilized in export of goods as stipulated in Notification No.

4112012-Sf dated 29 06.2012. The said Notification allows rebate of Service Tax

Page No. 3 of 6
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paid on the taxatrle service received by the exporter of goods and utilized by them

for export of gorrds. The enabling provision for levy of SBC on seryices was

incorporated under Section '1 19 of the Finance Act, 2015, under Chapter-V of the

said Act.

4.3 The appellant referred Frequently Asked Question (FAQ) on SBU

issued by CBEC wherein it has been clarified that SBC is not cess on service tax

and all provisions relating to levy and collection of Service Tax as enumerated in

Chapter-V of the Finance Act, 1994 and Rules made there under including those

relating to exemption and refund from tax will be applicable to SBC also. Further

CBEC prescribed an accounting code wherein refund of SBC should be accounted

for. lf there is no intention of allowing refund of SBC to the public at large, question

of notifying accounting code for refund of SBC would not have been arisen

4.4 The appellant referred Notification Nos. 1/2016-5T to Notification No.

3/2016-5T dated 02.02.2016 and Notification No. 29/2016-ST and Notification No.

30/2016-5T both dated 26.05.2016 and submitted that these Notifications allowed

sBC as rebate/refund to the exporter. lt is submitted that vide Notification No.

112016, CBEC has increased the scheduled rate of tax refundable to the exporter

due to increase in tax because of introduction of SBC whereas vide Notification

No. 2/2016-5T & 3/2016/ST with respect to Notification No. 12l2013-ST dated

01.07.2013 and Notification No. 39/2012-ST dated 20.06.2012, refund of SBC is

allowed to the exporter. lt is also submitted that in their own case, the department

itself has allowed the refund of SBC and therefore adopting the contrary stand in

the case under cons deration is not justifiable.

$.Dq
4.5 The appellant relied decision of Hon'ble High Court of Karnataka in

the case of tt4/s. TVli lvlotors Ltd. wherein the Hon'ble High Court has held that

rebate of automobile cess paid on motor vehicles exported out of lndia is

refundable even thotrgh the same is not mentioned in the Notification No. 19/2004-

CE(NT) and decisiorr in the case of Shree Renuka Sugars Ltd. wherein the

Hon'ble court has herld that the cess which is levied on production of sugar is

nothing but a duty of excise and as per Rule-3 of the Cenvat Credit Rules-2O14,

credit of such duty a,s excise are available to the appellant. The same analogy

would apply to the case of SBC and appellant is eligible and entitled for refund of

SBC as service tax paid on service received which were utilized for export of

goods.
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FINDINGS:

5. I have carefully gone through the facts of the case, the impugned

order, appeal me"norandum and the submission of the appellant. The issue to be

decided in the pmsent case is as to whether the appellant is entitled for rebate of

SBC paid on services used for export of goods under Notification No. 4112012-ST

dated 29.06.2012 or not.

6. The appellant has contended that the refund claim was rejected

without assigning any cogent reasons, without issuance of SCN and without

affording any opportunity to the appellant to explain their case and thereby violated

the principles of natural justice. I find force in the arguments made by the

appellant. I find that refund claim was decided by the lower adjudicating authority

without issuance of SCN and even without granting opportunities of personal

hearing to the appellant. lt is settled position of law that the refund claim should

not be rejected without issuance of SCN demonstrating reasons for denial of

refund claim and vrithout affording sufficient opportunities to explain their case.

Hence, I find that the impugned order is not sustainable, the same being non-

speaking order as far as rejecting refund claims of SBC is concerned.

6.1 ln vievu of the above facts, I am of the considered view that the

impugned order nee,d to be set aside and the matter needs to be remanded back

to the lower adjudicating authority to pass speaking and reasoned order offering

fair opportunities to the appellant.

s")q
7. I find that the Commissioner (Appeals) has power to remand appeals

as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys

(P) Ltd. reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the

Hon'ble CESTAT in the case of CCE, Meerut-ll Vs. Honda Seil Power Products

Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 ol 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment w.e.f. 11.05.2011 in Section 35A (3) of the Central

Excise Act, 1944, the Oommissioner (Appeals) would retain the power to remand.

8. ln view of the above facts, I set aside the impugned order to the

extent of rejection of refund of SBC and allow the appeals by way of remand with

direction to the jurisdictronal adjudicating authority to pass speaking and reasoned

order within three(03) n:onths of the receipt of this order giving fair and reasonable

opportunities to the appellant to submit written submission. .
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The appeals filed by the appellant stands disposed off in above
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To,

M/s. Friend Mercantile Pvt. Ltd.,

"Maitri Bhavan", Plot No. 18, Sector-08,

Gandhidham-Kutch

Gopy to:

1) The Chief Commtssioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad'

2) The Commissioner, GST & Central Excise, Kutch commissionerate, Gandhidham

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham

4) Guard File.
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