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:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. Rankers
International P. Ltd, "Ranker House", Plot No 12, Seclor No. 1, Gandhidham -Kutch
(hereinafter referred to as “Appellant”) against Orders-In-Original shown against each
appeal no. {hereinafter referred to as “impugned orders”) passed by the Assistant
Commissioner, Service Tax Division, Gandhidham-Kutch (hereinafter referred to as
“the lower adjudicating authority™).

Sr. | Appeal File No. Order-in- Period of Refund | Amount of
No. Original No, & claim refund claim
| Date rejected
. el = | (mRs) |
01 | V2r27/GOM /2017 STIS57/2016-17 | Apnl & May, 2016 B7,196/-
| 1z20t2017 | il
02 | V228/GDM 2017 ST/S082016-17 Octaber, 2016 67 AdRi-
SR ot2oyr | |
03 V2ZGDMIEONT STISERR016-17 | July 1o Seplembaer, 1,46, 146!-
| | 12012017 2016
2. aince the 1ssue involved is identical, all these appeals are being taken
up together for dacision.
. The facts of the case are that the appellant filed refund claims under

Notification No.41/2012-5T dated 29.06 2012 of service tax paid to vanous service
providers for rendenng taxable services in relation to expon of goods for the period
specified in the refunc claims. The lower adjudicating authority vide impugned order
rejected the refund claim for the amount as shown in the above Table.

4, Being aggrieved with the impugned orders, the appellant preferred the
appeals, infer-affa, on the grounds that the lower adjudicating authority has erred in
law and also on facts in rejecting the refund of Swachh Bharat Cess (herginafter
referred to as "SBC’) and Krishi Kalyan Cess (hereinafter referred to as "KKC")
without assigning any cogent reason thereof. The refund claims of SBC and KKC

have been rejected without affording any opportunity to the appellahl o explain their
case and thus violating the principles of natural justice.

9 Personzl hearing in the matler was atlended to by Shri Abhishek Doshi,
Chartered Accountari, who reiterated grounds of Appeal and submitted that they
have not been given any SCN or even PH notice and orders have been issued
without offering them any opportunities to explain their case; that SBC and KKC are
o be treated like Service Tax and refund under Notification 41/2012-5T should be
allowed to them, that SBC and KKC already granted earlier can't be recovered
without issuanca of SCN and without filing appeal against that order; that orders
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Appeal No: V2T 28 & 2HG0M201T

passed are patently illegal and high handed: that orders should be set aside and
appeals allowed as per written submissions made by them,

5.1 The written submission dated 02112017 contained, inter-alia,
following grounds:

(i} Out of Refund claims of Service Tax paid on services utilized for
export of goods under MNotification Na. 41/2012 dated 29.06.2012,
amount of SBC and KKC involved was rejected on the ground that na
clarification in respect of SBC and KKC has been issuad.

(i} The refund of SBC and KKC granted earlier cannot be recovered
directly from current claims without issuing SCN or PH notice. if
earler orders were erroneous, the depariment should have filed
appeal againgt such orders.

(i)  SBC and KKC are not separate tax in itself but Cess levied on
ransaction along with Service Tax. being levied from November,
20135 and Jure, 2016 respectively, Prior to that there was Education
Cess and Secondary Education Cess and Refund claims submitted
by appellant have been sanctioned for Service Tax along  with
education cess and secondary education cess. OIOs, sanctioning
refund of SBC and KKC have not been appealed against and
accepted by the department then each granted SBC and KKG can't
be recovered without fining appeal. There are numbers of judgments

which provide that cess are part of tax only and same cannot be
separated from tax. P

(ivi  The refund claims of appellant for December, 2015 and March, 2016
have been sanctioned after allowing SBC along with Service Tax and

no further appeals preferred by the department against such OI0s.

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned
orders, appeal memorandums and the submissions of the appellant. The issue to be
decided in the present case is as to (i) whether the appellant is entitied for refund of
SBC and KKC paid on services used for export of goods under Notification No.
41/2012-5T dated 29.06.2012 or not and (ii) whether earlier granted refund of SBC
and KKC can be recovered without issuance of SCN or not

Y
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7. The appellant has contended that the refund claims were rejected
without assigning any cogent reasons, without issuance of SCN and without affording
any opportunity to the appellant to explain their case and thereby the impugned
orders have violated \he principles of natural justice. | find force in the arguments
made by the appellant. | find that the refund claims were decided by the lower
adjudicating authority without issuance of SCN and even without granting
opportunities of persoral hearing to the appellant. It is settled position of law that the
refund claims should not be rejected without issuance of SCN demonsirating reasons
for denial of refund claims and without affording sufficient opportunities to explain
their case. Hence, | find that the impugned orders are not sustainable at all, the same

being non-speaking oiders as far as rejecting refund claims of SBC and KKC is
concernad.

7.1 | also find that the earlier granted refund of SBC and KKC can'l be
recovered withoul foliowing due procedure of law and giving fair and sufficient
opportunity to the appellant to explain the case.

3 In view of above facts, | am of the considered view that the impugned
orders need to be set aside and the matler needs to be remanded back to the lower
adjudicating authority to pass speaking and reasoned orders offering fair
opportunities to the appellant,

8.1 | firid that the Commissioner (Appeals) has power to remand appeals as
decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Lid.
reported as 2012(284) ELT 87 (Tri-Del). | also rely upon decision of the Hon'ble
CESTAT in the case of CCE, Meerut-ll Vs. Honda Seil Power Products Lid. reported
in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that Commissioner
(Appeals) has inherent power to remand a case under the provisions of Section 354
of the Act. The Hon'ble Gujarat High Court in Tax Appeal No, 276 of 2014 in respect
of Associated Hotels Lid. has also held that even after the amendment wef
11.05.2011 in Saction 354 (3) of the Ceniral Excise Act, 1944, the Commissioner
(Appeals) would retain the power to remand.

9 In wiew of above, | set aside the impugned orders to the extent of
rejection of refund of S3C & KKC and also for recovery of earlier granied SBC & KKC
and allow the appeals by way of remand with direction to the appellant to submit their
written submissions to the junsdictional adjudicating authonty within two months of
the receipt of this order.
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9.1, The appeals filed by the appellant stand disposed off in above terms.
T,
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By Reqd. Post AD
1.ul - — —— —
| Mis. Rankers International P Ltd, | e W A
“Ranker House", Plot No. 12, T pa——
_Se::tnr Mo. 1, Gan:_:thldham -Kutch nhl'!trm;-m: B
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
Z) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
d) The Assistant Commissioner, GST & Central Excise Gandhidham Division, Gandhidham
4) Guard File,
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