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Appeal to Cusloms. Ex( se & Ser!rce Tar Appellale Tribunai under Seclron 358 oi CEA 1944 / Under Section 86 ol the
Finaoce Acl. 1994 an ateeal |es lo-
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To the Wesl regional berrch of Customs, Ercile & Servrce Ia( Appellale Trrbunat (CESTATI al. 2 I Ftoor. Bhaumali Bhawan
AsaMa Ahm eda bad-3800 ' 6 in case ol appeals olher lhan as menlioned in para- 1(a) above

yffdtq;qqrfufr{lT } rrr * s*o cEd fla s fi! a-dq r.qla rtiq (}r.ftm) fMt. 2001, * FqF 6 + tiaifd A'-tR-a Fcic
,ri qrr tA3 4r atr qfirii 3 a7 eir rar arfaF tfac a rq i -n F sF a Frr .irdr t;qE er+ A F, .srs A F.a
rtr "rnra' na qfa_ rqr' 5 arct ,r ts, rA 5 EE 7qF ar 50 :rg. )T aa t..rrd' 50 ;t'?! rff n'yfoa F if {s?r 1000/
xlrd. 5 000/ Frs lrrdl '0 000/- ,qr, fl ?il"+r TF, eF"- & sf Ezri dit . -fi_tt , e--? - :frr..a TaFIa yffta
a-rgle-{:,. A erEir ti x? E i+Fe" J .{.F F '+-a tn q?Erfr+ i-r # d+ da- ,r|fi r?sta&" i. E-r< i!'r{I ifrql ,rFl .nitsr
ffia E-Ci +j e.?r{a *-a lir jF e.rar p d-'-r o-- ra Edrtr= ln-.jrs rf1.Ufla *' s,R!- ltrrn I I r ulta ]l,rl!r tEZ $-flt +
Fq yriad-fi t-Fru 500/ ,s + fftffia rr.* 761 ar4 czn ,

The appeal to the Appellirte Tribunal shall be liled rn quadruplcate In lornr EA-3 / as Drescnbed under Rule 6 of Cenirat
Excise (Appeal) Rules. 2001 and shall be accompanied againsl one which al least shoulct be accompanied by a fee ol Rs.
1.000/ Rs.5000/_ Rs l0,tl0/ where smounl ot duty demand/rnleresl/penally/refirnd is upto 5 Lac., 5 Lac lo S0 Lac and
above 50 Lac respeclively in lhe fonn o, crcssed bank drail in favour oi Assl. Reqrslrar of branch ol any nominated public
sector bank of lhe place v\here the bench ol any nominaled public seclor bank of tie ptace where ihe bench ot the T,ibunat
is siluated Applcalion ma're lor granl of stay shall be accompanied by a fee o, Rs 500r.

:rdr&q;qqft-+wr t llffn L-fid. Ead yRIfiiaF 1994 *I rru s6(i) t rTrtA d4r+r fd-qr|dl* 1994. + fi{F glll fi aFd
Fidrfod cqr ST-5 * r1lr'rfui t A Fa ft trs rs* €rrr i;€ 3.nerr t Ftr* rrltd ff ,16 il irrtr cf,l rTq;#"d 6{
(rad t !.ai cA c,rrFra Erft aTFr) ri. g t i Fe n as r'+ ufi Ji qrlj -ir *a]F{ + cia -arr 4r ailT;itr a4lqFrq]
.#auqr. s a. qr3gd ee S an ,* a 50 ,,'g -', .ra y?,-dt 5(r rF! 19 rr ya+ a ,I Fper rOOOj oo.d tOOOr
$.{4 lrTEr l0 000/ {qd 6r Fuftd 
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Fifira Jrffiz .Jl.artrF.q * ,rr€" Fr!);' t I Fll"ri Xer rd rdl-r t ai *" qia-Ca.-r t sn
500/ 5c-{ fl ftnftd ?f6 : rTr frrdr d4t t/

The appeal under sub se.tion (l) of Seclion 86 of the Finance Act. 1994 lo the Appe ale lribu4at Shall bE fited in
quadruplicate in Form S.T5 as prescflbed unde. Rule 9(1) of lhe Service Tax Rutes. 1994. and Sha be accomDanieC bv a
copy ol lhe order appealed againsl (one of which shall be cerlrfred copy) and shouH br. 6.fomparnecj by a tees of Rs
1000/ where the amount ol seryice lax & inleresl demanded & penaltT ier'led o{ Ps 5 Lakhs or tess. ns50O0l wnere thl
amounl ol service tax & inleresl deman.led I penalty levied rs more lhan frve takhs but not exceeding Us Fifly Lakhs
Rs 10.000/ where the amount of service tax & rnteresl demanded & penalty levied is mo,e than fitty Laihs rupees in the
form of crossed bank draft in favour of the Assrstant Registra. of lhe bench ot nominaled pubtic Se;tor Ba k oi the plac;
where the bench oJ Tribuna is silualed. / Applicalion made for qrant of slay shatt be acconrpanied by a fea of Rs 500/-.
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ia.a gfoftia 1994 *r qro 86 # 3q,r,,rn3li (2) q{ (2A) + rifita -r} A 4A-3rffa t-qr6{ 1Mt, 1994 t' ft{s 9(2) (.4

9(2A) * -6d frtrift-a'c"rr S T.7 , A ar si;rft r.-a 5{1* {pr }E{d. A-ftq r.qE ?i6 l]lrdf srq4a (]{fi-d) tffiq r.qE rr@
dERr qrt-d rrall Ar cftqi ,F{rd st (rf,} n r.6 cfi rsrf.Td 6rd1 arfil,} nh 3{q+a 4dr{I E6rq6 }rgE:d' .}rrrdT lqBed, A;erq
,.qr( elcd/ d-dl${, *} affiq ;qrqrfufilT +l xGTd -J F{i +r F1lr ad drd la?rr SJ qit rff flv ir {i$rd 6aff drfr | /
The appeal under sirb seclron (21 and (2A) of lhe seclion 86 lhe Frnance Acl 1994 shall be filed in For ST.7 as prescribed

under Rule I (2) 8 S12A) ot lhe Service Tax Rules. 1994 and shall be accompanied by a copv ol order of Commissioner

Central Excise or Commissioner. Cenl€l Exclse (Appeals) (one of which shall be a ceflified copy) and copy of the order

passed by lhe Commissioner aulhorizrng lhe Assislanl Commissioner or Deputy Commissioner o{ Central Excise/ SeNice Tax

1o file the appeal beiore lhe Appellate Trbuoal.

SriT rre f-ftq racre rj-.-4 \r-n t-r6r.n{tJla qrftr6{cr (H) } cft }"o.dt } frrrrA C +;frq rml{ glia 3rofr{E 1944 8r
sRr 35(ltF i 3iarra Ji 4l Hrq 3ifufflrE 1994 fi rrrn 83 * liaff, *dl4{ 6} $t arrf fi 4-t H, as ]rrerr * ctr n{rfrq
qrfir+{sr C'3rqtd {r} EFq ]?qE e1c6/*dr 6{ FFr s 10 cillrd (10o/r,) rd x|4 r.s rsiaT ffiaa fr, m gdrar, as +-{fr Tst{r
A-flEd t. 6r ryrdra f6qr ar\., qeli fA go mr *:irJr-a aer fu :ni ar$ idffr-f, iq niil Es 6G {c( t sfu{ 4 dl

i-fiq rac]e ltffi r..a tE]6{ } 3rTrln ,IIJT Bq 4( ei"a- t A-ra fifi-d t
(, qro ]i * * fuF r6n
(ii) fdic irfi 61 iil at rrda {rfi}

tiii) ffi. 4r ffi * ii{n 6 +, }aia :q.aq
-alri {d f+ as i.m A cr{oa HIa {E 2) irGf;fffi 201.1 * sRs + 1a RdI n tirq clF-firtl i Fsrr ftrERrti-a

+rr4a }Jl qa x{rd a6t dr{ afi *nr/
For an appeal to be frled belo.e the CESTAT uoder Seclion 35F of lhe Cenlral Excise Act. 1944 which is also made

applicable to Service Tax under Seclion 83 of the Finance Acl, 1994. an appeal againsl lhis order shall lie before the Tribunal

on paymenl of l07o of the duty demanded where duly or duty and penalty are in dispule, or penally. where penally alone is in

dispule. provded lhe amounl ol pre-deposit payable wouid be subject 10 a cealing of Rs l0 Crores,

under Cenlial Excise and Servrce Tax "Ouly Demanded" shaii include

(i) amounl delernined under Sectrcn 11 D.

(ii) amounl of erroneous Cenval Credit laken:

(ii0 amount payable under tlule 6 of the Cenvat Credit Rules

- provided funher lhal the provisrons ol lhis Seclion snall nol apply lo the slay applicaton and appeals pending before

any appellate aulhority p.ro. to lhe conrmencemenl of lhe Finance (No2) Acl 2014.

rrra rran ol gatargl rnd-<a :

Rovislon application lo Govemm€nt of lndia.

aE liThr A cfrterq q]fil"6r ffidiAa FrFdi i A;fta rs,d ?a6 fftB-{rs. 1994 *r rrEr 35[E + clre 91T6 ] narfa 3l{{
;ir;. sr[a diqTi. 5atte{ur rnta 5$ rnf, ,"rF=; rrra Ainr rnn } }-d dta;l ac r+n. riT{ F-Ft. 46H-110001, +}
FSqr .iral Trf;rr / -

A rev,sion applicatron ties lo lhe Undq Secrelary. to lhe Governmenl of lndra. Revision Applicarion Unil, Minislry of Finance.

Department of Revenue 4lh Floor. Jeevan Deep Buildrng Par{iamenl Slreel. New Delhr-110001 under Seclion 35EE of the

CEA 1944 rn respeci of the following case, governed by frrst proviso io sub'seclion (1) of Sectio r 358 ibid:

4ft firJ + fa-fr asEra 6 FrFd d itr aFFra iirS Frd +J h-fr fi{€la t $tr{ zri } qrfaFfl * af{ra qr B.dl 3ra sr{sri qr

S{ trS r.6 xr3r" 4F E (Jrt srRE Td cr6r.r + "t{a 
qr B{t :rar {d d'qr s=nor * erd * tr{gr.ur * at{Id, ffi 6nqd qr

Ert rrsE ,ri F FFc' 6 {6{rd a' .qfua d rr

ln case of any loss of qoods. where lhe loss occurs in lransil lrom a faclory lo a warehouse or to anolher faclory or from one

warehouse 10 another during the course of processrng of ihe goods in a warehouse or in slorage whelher in a faclory oa in a

flr.d * drd{ Gn-S {"e rr ht-{ +f Frqid siT S ard + fifiaiur t tr.r+d s-Ei rrd c{ tr{t 4S *fiq racr" !16 } y. (ftiq }
srrd r. 3t Hrd * drd{ ffi llf{ {T &t{ 6t ffia SI 44t ir /

ln case of rebale of duty ot excrse on goods exporled lo any courtry or le.rilory oulside lndra of on excisable male al used in

the manufaclure oi lhe goods whrch are exporled lo any counlry or tefiilory oulside lndia

qfi ]icrd rln6 6r rrJraF F{E f}a] frird + drdr, aqd {r 3{-crd +t rTri{ lHra F+.qr aqr tl /

ln case ol 
-goods 

eiporled oulsrde lndra export lo Nepal o. Bhulan wrthoul payment oI duty

sfifi'{d raqrd } r,qrea rr+ + ,rni? d ?- il rra -iR fq rr{-'rft{F Fa 5r* EF;a qrd'di + -EF pra A rl t :ttr ir$

rirarr + no* 1x.lta1 +'ram'a-fr qfta-rp (.{ lj. '998 ,l tr,- toq 6 ean'ka +t Jl ..rts }rqdl rFrqrdtJ qr q] fi s
crft-d Bq 4t ti/
Credil of any duty allowed lo be uti|zed lowards paymenl ol excise duty on linal products under the provisions of this Acl or

lhe Rutes made lhere under such order rs passed by the Commrssioner (Appeals) on or after, the dale appointed under Sec.

109 ol the Finance (No2) Acl 1998

ltr{t4a.rri64 *r ai cf&qi cqr {ir!-!r EAs, fl fi iGA-4 rflraa ?r"+ (}fis) lM 2001 i fr{r{ I } rTrtd hiaftq t,
ir3rarr${iqurt3aId+ian?fi,rr*urtdljrlqir€a}irra;}{i"r{d}n*rE3rffFJnirrfIdefrqiiEr{&arff
-?. ry t 6-df4 r,qra ?ra it]+iTF 19{.r & ur,r l5.Ff r F-I atrrft q ,I?. Sl }'dr{* r+q * alr cr lB-6 *r qF
qdra fi dr#r altilrt /

The above apptication shall be made in duplicate rn Form No EA 8 as specified under Rule. I of Central Excise (Appeals)

Rules, 2001 within 3 months from ihe date on whrch the order soughl lo be appealed againsl is communicaled and shall be

accompanied by two copies each of rhe OIO and Order-ln Appeal lt should also be accompanied by a copy ol TR'6 Challan

evrdencing payment o{ prescnbed fee as prescflbed under Section 35 EE ol CEA 19i14 under lrajor Head ol Accounl

qdt'Hlr xreea $ Fru iaFfAfu, Fuiii ,t"F +. fdr{Jl ar .r ,rFaE ,

;Fi xnla rfrB r..F € iqi qr Jst 6n # :t ,.rd zou,- +r sr4Ea ?qr anr Jtr qfa {ft{ril rfi'F s6 drs 6.r} t -{IlzI 6t d
6qi 1000 ,i 6i trrdra Fsql 3rr
The revision appTication shall be accompanied by a lee ol Rs 200/' where lhe amounl inlclved in Rupees One Lac or less

and Rs. 10001 where lhe amounl rnvolved rs mole lhan Rupees One Lac

q't gE lrrair fi srj fc xr4ri 4r FF-ralr F ar c.+E {d l{rar, fi ]*n qIEh al rr4ari :-r -a+a az. t fF{| .flal .rq4t tF Frz +
ird d" ,h t *'o' 

"-al 
crq t fda & F{n qlnftff +|idIq rqfra,ol h r.E; r6ra or FaIq rr6E 4l r.{ lrr{ci f}-{ JrEfl e I /

ln c8se, rt the order covers vaflous numbers of order- ro O.igrnai tee ,or each O l O shoukl be paid in lhe eloresaid manner.

not wnhstanding the facl that lhe one appeal to the Appellant Tribunal or lhe one application to the Cenlral Govt. As lhe case

may be rs frlled lo avord scriptoiia work rf e)(cisrng Rs. I iakh lee of Rs 100/ lor each

qrrrTiitQd iqrqr q {"4.fiild-{F 1975 + }rs$ I * r,q8i{ {f, lfl?ar (I{ F.aa 3lra9r fi ctr tR Fiitd 650 {qa 4l
anaiaa q"+ ieB-c d4r dr qrGr]r /

One copy"oi appttcalion or O O as lhe case may be and tha order of rhe adllrdicalin0 aurhoity shall beal a courl fee slamp

of Rs 650 as prescribed under Schedule I in lerms of lhe Courl Fee Act 1975 as amen.le{l

dtFr ?ra{ +-d]-q raqrE ?Tir6 qq nd-T jrff? ;qrqrfO-a-,G'T (6llt iAitl),ft{ai{*, 1982 6 sid{-a IIE 3r;q {dfrrd qrFdi 6l
sFm*a 4ire qrd fiqff' * ,r, sl' .qF {ra'il T}sr srel F i
Altenlion is also invrled to the rules covering these and olher related mallels contained in the Customs Excise and Service

Appellate Tribunai (Procedure) Rules. 1982

f.E ]rqrdfq cfar6rft 6l xqli{ afBd 6d t l.qfila ;qq+. lacra 3n{ dftrdq c.{hril * frq. 3t+-dr:tr h$riftq aEErfa

wv/ril/ cDeC qov ln .hr (lc a+rl 6 /

For rhe el;borate. detarted and tarest prorisrons rclating lo filing ol appeal lo the higher appellale authorily. the appellant may

refer lo the DeDanmental webs(e www.cbec gov rn

(c)

(u)

(vi)
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Appeal No V2l84/GDM/2016

.)

:: ORDER IN APPEAL ::

M/s. Adani Wilmar Limited, Village Dhrub, Mundra - Kutch - 370421

(hereinafter referred to as "Appellant") has filed present appeal, against Order-in-

Original No. 399IST/REF12016-17 dated 20.10.2016 (hereinafter referred to as "the

impugned order"), passed by the Assistant Commissioner, Service Tax Division,

Gandhidham - Kutch (hereinafter referred to as the "lower adjudicating authority").

2. Briefly stated, facts of the case are that appellant was manufacturer-

exporter, had filed refund claims under Notification No. 4'112012-ST dated

29.06.2012 (herernafter referred to as "the said Notification"), claiming refund of

service tax paid on specified services used for export of goods.

2.1 The lower adjudicating authority vide Order-ln-Original No.

278lST/Refundl2014 daled 27.06.2014 had rejected refund of Rs. 2,27,8601 as

the difference between the amount of rebate available under the procedure

specified in Paragraph 2 of the said Notification and available under the

procedure specified in Paragraph 3 of the said Notification was less than 20% in

respect of certain Shipping Bills and hence the condition of Paragraph 1(c) of the

said Notification was not fulfilled. Similarly, refunds of Rs. 74,833/- and Rs.

1,18,8251- were also rejected vide Orders-ln-Original No. 279IST/Retundl2014

and 280/ST/Retundl2014 both dated 27.06.2014. Refund of Rs. 4,896/- had been

rejected by the lower adjudicating authority vide Order-ln-Original

No.278IST/REF/2014 dated 27.06,2014 as the invoices issued by the service

providers were cornputer generated and not signed/stamped by the service

providers and hence the same were not as per Rule 4A of the Service Tax Rules,

1994.

2.2 Being aggrieved by the said Order, appellant had filed appeals before the

then Commissioner (Appeals), who vide Order-ln-Appeal No. KCH-EXCU5-000-

APP-15 to 17-15-16 dated 09.06.2015 remanded the matter back to the lower

adjudicating authority as principles of natural justice were not followed by the

lower adjudicating authority, the relevant Paras of which are reproduced below: -

"6.2 On perusal of para 1(c) of the said notification I find that as per conditions as

laid down in this itara the rebate shall not be eligible where the difference between

the amount of rebate claimed in paragraph 2 and paragraph 3ls /ess than twenty per

cent of the rebate available under the procedure specified in paragraph 2. ln this

case

6.3 The appellant contended that had they filed the refund claim on percentage

of FOB value bass they would have been entitled to a greater amount of rebate

whereas they have filed the refund claim on actual basls and thus, in fact, were

a>
)'
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seeklng /e.ss amount of refund. I find that even the lower authotity has a/so accepted

that all other conditions as laid down under the said notifications are fulfilled and

there remarns no doubt that the services for which refund has been claimed have

been utilize'l in the export of goods.

I als) find that in case the Appellant had filed refund claim as per percentage

of FOB value, under para (2) of the said notification, they were eligible for greater

anount of rebate as available to them under para (3) of the said notification.

7. The appellant in their statement of facfs stated that for considering condition

1(c) of the said notification, in majority of cases the said difference exceeds the

twenty percent as mentioned in the condition of the notification As it being not

identifiable ir, advance that in which consignment of the product the rate may go

higher or in which it may go lower than the prescribed rate, the appellant have

preferred to frt'e claim as perprocess of actual for that pafticular product.

8. The Aopellant also presented a calculating table by which they explained

that the differ,,nce between actual refund and highest prescribed rate of notification

is much more lhan 20%. lt is in fact 67%, in totality, the said condition, of difference

between the amount of rebate under the procedure specified in paragraph 2 and

paragraph 3 to be more than twenty percent, is being saflsfled. However, the claims

have been c.tnsidered shipping bill wise, instead of expofted product wise.

Considering clirim in totality, the difference. is much higher than that of twenty

percent.

8.1 ln this regard I find force in the argument of the Appe ant had their claim

been considere\l in totality the difference between the amount of rebate under the

procedure speclied in paragraph 2 and paragraph 3 is higher than that of twenty

percent as requ,.ed under Paragraph 1(c) of the Notification.

9. I find tha'the essence of the said notification is to off-set the incidence of tax

on the sevices €txpofted and therefore. in one or other manner the appellant has to

estab/ish that th€,services and invoices for which they are claiming refund, are co-

relatable with the expoftation of the service of the goods.

9.1 I also find that even the lower authority has accepted that all other conditions

as laid down under the said notification are fulfilled and there remains no doubt that

lhe seryices for v;hich refund has been claimed have been utilized in the export of

goods

10. The Apperlant in the matter of Refund Order No. 278/ST/2014 dated

27.06.2014 argued that the lower authority rejected the amount of rebate of Rs.

4,896/- on the grodnd that the invoices pertaining to this poftion of the claim were

computer generateC and without stamp and signature as required under Rule 4A of

Service Tax Rules, 1994. But the Appellant have stated that now a days generation

of invoice under (ligital controlling system ls being increased in general trade

practice and the department is also accepting deposition of service tax charged by

the assessee on the basls of computer generated invoices. There should never be

two yard sticks one for taxing and the other for granting the refund.

< '.1
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'10.1 I aqree with the contention of the Appellant that there should not be too

much insisrence of documentary evidence when the payment of service tax and

utilization of services in the export of goods is not in doubt. Liberal view has to be

taken for the interpretation to reduce the cost of goods exported. Hon'ble Tribunal in

the case of CST, Delhi v. Convergys lndia P. Ltd. - 2009 (16) S.T.R. 198 (T) held

that:

'The document based verification can be at a latter point of time. ln this

case we are concerned only about rebate of credit on input sevices. The non-

observation of procedural condition in lhis case is of a technical nature and

cannt.,t be used to deny the substantive concesslon. Fufther. in respect of

expoti. liberal view requires to be taken. The nonJulfillment of the procedure

cann(t lead to denial ot the benefit utder the beneficial legislation providing

for expoft benefits."

1O.2 I find that in the above case Hon'ble Tribunal has clarified that the non-observation

of procedural condition in any case is of a technical nature and cannot be used to deny the

substantive concession, and in respect of export, liberal view requires to be taken. I find that

the claim pertarning to this portion of rebate claim may be re-examined in the light of above

guide lines issu{-'d by Hon'ble Tribunal.

11. lt may be stated that the object of interpretation of a slatute is to discover the

intention of the Parliament as expressed in the Act. The dominant purpose in construing a

statute is to ascertain the intention of the legislature as expressed in the statute, considering

it as a whole afld its context. That intention, and therefore the meaning of the statute, is

primarily to be sought in the words used in the statute itself, which must, if they are plain and

unambiguous, be applied as they stand.

12. I find the said exemption notification allowing refund of service tax paid in respect of

taxable services Jtilized in the export of goods has been issued with the sole objective of

removing the burden of service tax from the export goods. lt has been rightly contended by

the Appellant thal it is the avowed policy of the Government not to export domestic tax along

with export goods and to make such goods competitive in the foreign market. Keeping in view

the objective of tte Government policy to encourage exports and not to burden the export

goods with domeslic taxes, I am of the view that the impugned refund claim in respect of

remaining Shippinll Bills should be examined in the spirit and intent of Legislature.

13. Also the Arpellant in their grounds of Appeal have stated that the rejection is against

law, as the learned Deputy Commissioner had neither raised any query nor given opportunity

of explanation to the appellant. ln this regard I find that the lower authority before rejection of

the rebate claim irr respect of particular Shipping Bills should have given a chance to the

Appellanl to presen' lheir defence along wilh supporting documents lo defend their case. 
"h ^\r -\t\_rr=-

14. ln this regard, I am ot the view that the 'Principle of Natural Justice' has to be

followed in any of lhe judiciary proceedings to be carried out. Principle of Natural Justice is

mainly based on two legal maxims i.e. "Nemo debet essa ./udex in propria cause' which

means no one can be judge of his own cause, and another one "Audit Alteram Parfem" which

means opportunity of fair hearing to the other side must be afforded. Thus' before deciding

their rebate claims, the show cause notice in the form of query memo should have been

issued to the Appellant to present lheir case along with supporting documents by granting

them a fair opportunity to represent themselves.

15. Notwithstanding above, at the outset, the appellant had forcefully contended in their

submissions made in the grounds of appeals that the principles of natural justice have not
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been followed. Therefore, it would also be imperative to address this fundamental plea raised

by the appeliant. I find that it was incumbent upon the adjudicating authority to have afforded

the appellanr chance to defend their case after the date of receipt of the rebate claims. I,

therefore finc that the principles of natural justice have not been observed, and thereby the

proceedings had remained only half-backed.

17. Since, the principles of eflective natural justice have been short-circuited in the

present proceedings, an light of the recent decision of the CESTAT delivered by learned

Justice AJit Bl'rarihoke, President in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd.

reported 2012 (284) ELT 97 (Tri. -Del.), I find it would not be proper to decide the instant

cases on merir s at this juncture. Accordingly, in light of the aforesaid decision as recorded at

para 10 & 1 '1 , ihe case needs to be remanded to the original adjudicating authority. The para

10 & 11 reads as follows: -

'10

11

18

19. ln view of the above judgments, I am of the considered opinion that since in the

instant cases, thr) opportunity of personal hearing has not been accorded to the appellant and

even show caus{) notice has not been issued, the matter needs to be remitted back to the

original adjudicaling authority, who shall afler granting proper and effective opportunity of

personal hearing pass an order afresh "

2.3 The lower adjudicating authority vide impugned order, in

proceedings, has irgain rejected refund of Rs. 4,26,4141- under

Notification after affording opportunity of personal hearing to appellant.

de-novo

the said

*

3 Being aggrieved by the impugned order, appellant preferred the present

appeal, interalia, on the following grounds:

(i) There is neither any drscussion nor any reason for rejecting submissions of the

appellant. The impugned order is mechanical in nature and is issued without considering

submissions made by the appellant

(ii) lt is submitted that in majority of the cases, the refund claim filed under Paragraph

3 of the said Notification is less than refund claim available under Paragraph 2 of the

said Notification. Since the difference envisaged in the said Notification should be

positive i.e. more than Paragraph 2 amount and not less than Paragraph 2 amount, in

the facts of their case, the condition will not be applicable. The effect of non application

of this condition would be that had appellant not selected Paragraph 3 procedure,

appellant would have been entitled to higher amount of refund as per Paragraph 2. ln

the present situation, lower of the two amounts i.e. the amount claimed and the amount

as per Paragraph 2 procedure, would be admissible.
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(iii) ln the cases, where appellant's actual claim exceeds Paragraph 2 amount but is

short of 20% as per condition, then also lower of the two amounts would be admissible.

ln other words, in such cases, appellant's claim should be restricted to Paragraph 2

amount and entire rejection cannot be made.

4. Personal hearing in the matter was attended to by Shri Shridev Vyas,

Advocate, who reiterated Grounds of Appeal and stated that he has nothing more to

submit.

FINDINGS: -

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and submissions made by the appellant. The issue to be decided is

whether in the facts and circumstances of the present case, the impugned order passed

by the lower adjudicating authority rejecting refund claim filed under Notification No.

4112012-3I dated 29.06.2012, is correct or not.

6. I find that the lower adjudicating authority in first round of proceedings vide

Refund Orders No.278IST/REF12014 lo 280/ST/REF/2014, all dated 27.06.2014,had

rejected refund of Rs.4,21,5'181 on the ground that condition of Para'1(c) of the said

Notification has not been fulfilled and, that refund of Rs. 4,8961 had been rejected vide

Refund Order No. 278IST/REF|2014 daled 27.06.2014, as the invoices issued by the

service providers were computer generated which did not bear stamp/signature of

service provider and therefore the invoices were not valid invoices as per Rule 44 of the

Service Tax Rules, 1994. Since, the rejection of refund was ordered without issuance of

show cause notice and without affording opportunity of personal hearing to the

appellant, the appeals filed by the appellant against the said refund orders were decided

by the then Commissioner (Appeals-lll), Central Excise, Rajkot who vide his order dated

09.06.2015, after discussing merit of the cases and remanded the matter back to the

lower adjudicating authority for fresh adjudication after affording fair opportunity of

personal hearing to the appellant. The lower adjudicating authority has passed the

impugned order in de-novo proceedings, rejecting the refund claim on the same

grounds, after granting opportunity of personal hearing to the appellant

6.1 At the outset, I would like to discuss the plea of the appellant contending that the

submissions made by them before the lower adjudicating authority in de-novo

proceedings, have not been discussed and the impugned order is passed mechanically

without considering subnrissions made by the appellant. I find ample force in the argument

made by the appellant. I find that the lower adjudicating authority has passed the impugned

order rejecting refund claim on the grounds discussed in Paragraph 6 above, under pre-

decided state of mind and the written submission filed by the appellant before him has not

been discussed and taken into consideration and not at all dealt with by him. The orders

";t
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6.2

29.06

like impugned oroer are against the spirit of adjudication and thus unlawful

I would like to reproduce relevant abstract of Notification No. 4"1/20'12-ST dated

2012,whicn reads as under: -

ln exercise ct the powers conferred by section 93A of the Finance Act, 1994 (32 of 1994)

(hereinafter eferred to as lhe sard Act) and ,n supersess,bn of the notification of the

Government of lndia in the Ministry of Finance (Depaftment of Revenue) number

52nU 1-Service Tax, dated the 30th Decenber, 2011. published in the Gazefte of lndia,

Extraordinary Part ll, Section 3, Sub-section (i) vide number G.S.R. 945(E), dated the

30th December, 201 1 , except as respecfs fh,ngs done or omitted to be done before such

supersesslon, the Central Government, on being satisfied that it is necessary in the

public interest so to do, herebv orants rebate of seryice tax Daid hereinafter referred to

as rebate) on the taxable services which are received bv an exootTer of ooods

(hereinafter re ferred to as the exporter) and used for expoft of ooods, subject to the

extent and matlner specified herein below, namely :-

Provided that --

(a)

Explanation. -

(A)

0

(i0

(B)

(b)

(c) the rebate ttnder the Drocedure snecified in raotaoh 3 shall not be claimed
wherever the diflerence between the amount of rebate under the Drocedure soecified in
oaraoraoh 2 and oaraoraDh 3 is /ess than fwen tv Der cent of the rebate available under
th ure ecified in ra ra h2

(d)

(e)

(2) the rebate sh,lll be claimed in the following manner, namely. -

(a)

(b)

(c)

(d) the exnoder shall make a decla tionra in the electronic shiDoino bill or bill of exoorl. as
the case mav be, while Dresentino the same to the r officer of customs. to the effect
that -

(i) the rebate of service tax paid on the specified services is claimed as a percentage of
the declared Free On Board (FOB) value of the sad goods, onthebasisof rate specified
in the Schedule:

(i0
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(e) sevice iax paid on the specified services eligible for rebate under this notification,

shall be cal.ulated by applying the rate prescribed for goods of a c/ass or description, in
the Schedule. as a percentage of the FOB value of the sard goods;

@)

(h)

(3) the rebate shall be claimed in the followrng manner. namely -

(a) rebate may be d on the sevice ta^ actually paid on any soecified seNice on

o

o

the b fied documents

(Emphasis supplied)

6.3 From the reading of conditions stipulated in the said Notification, it could be

seen that rebate of service tax paid on services received by an exporter of goods and

used for export of goods is required to be granted. Para 1(c) of the said Notification

stipulates that rebate under the procedure specified in paragraph 3 shall not be

claimed if the difference between the amount of rebate under the procedure specified

in paragraph 2 and paragraph 3 is less than tvventy per cent of the rebate available

under the procedure specified in paragraph 2. lt could also be seen that procedure

specified in para 2 provides to claim rebate of service tax paid on the specified

services as a percentage of FOB value of the goods on the basis of rate specified in

the Schedule whereas para 3 provides to claim rebate of service tax paid on the

specified services on actual basis

6.4 I find that the condition 1(c) of the said Notification restricts rebate claims

where the difference of rebate as available under Para 2 and Para 3 is less than

twenty percent of amount of rebate available under para 2. I find that the intention of

the Central Government was for administrative convenience to save time to deal with

rebate claims filed by the exporters and to expedite disposal of rebate claim within a

given time to promote the exportation of goods to prevent harassment to the genuine

exporters. ln the instant case, as contended by the appellant that the refund claim filed

under Paragraph 3 of the said Notification is less than refund claim available under

Paragraph 2 of the said Notification. I do not find any reason to deny refund claim as

there is harm to the revenue because rebate amount as per procedure specified in

para 2 of the said Notification is higher than those claimed by the appellant on actual

basis as per para 3 of the said Notification. The lower adjudicating authority has not

taken into consideration this aspect though it was placed before him by the appellant,

which is highly improper particularly when the then Commissioner (Appeals) had

remanded case duly recording his observations in Order-ln-Appeal dated 09.06.2015
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passed by him. Accordingly, I find that the impugned order rejecting refund claim in

view of Para 1(c) of the said Notification is not correct, legal and proper.

6.5 As regards, rejection of refund claim of Rs. 4,896/- on the ground that the

appellant has submitted copy of computer generated invoices which did not contain

stamp/signature of service provider and hence is not as per Rule 44 of the Service

Tax Rules, 1994, I find that the submission of computer generated invoices issued by

the service providers is the procedural requirement, for which the appellant, being

service receiver, cannot be held responsible. The facts of availment of taxable

services in relation to export of goods, payment of service tax on these services and

export of goods, have not been disputed by the department. Therefore, I do not find

any reason to deny refund claim of service tax paid on services received by the

appellant and used for export of goods as per the said Notification.

7. ln view of above legal and factual position, I set aside the impugned order and

allow the appeal filed by the appellant.

b.t. gT+fi{trt r.anr d fi zr$ 3r{fi +.r hrdrr rrtqd rtt t fuqr unr t I

7.1. The appeal filed by the appellant stands disposed off in above terms.

xdx-

.,

slr{lirdt3rQffil

Bv Reod. Post AD

To,

M/s. Adani Wilmar Limited,
Village Dhrub,

Mundra-Kutch -370421

*. g-fi*Fdr.r{Rftts,

Hr - rr,

Tff - A-a - 3bo rrl

1

2

3

4

Copy to

) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

) The Commissioner, GST & Central Excise Commissionerate, Gandhidham,

) The Assistant Commissioner, GST & Central Excise Division, Gandhidham-Kutch.

) Guard File.
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