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:: ORDER IN APPEAL ::

Mis. Adani Wimar Limited, Village Dhrub, Mundra - Kutch - 370421
(hereinafter referred to as "Appellant”) has filed present appeal. against Order-in-
Orniginal No. 399/ 5T/REF/2016-17 dated 20.10.2016 (hereinafter referred to as “the
impugned order’, passed by the Assistant Commissioner, Sernce Tax Division,
Gandhidham - Kutch (hereinafter referred to as the “lower adjudicating authority”)

2, Briefly stated, facts of the case are that appellant was manufacturer-
exporter, had filed refund claims under Notification No. 41/2012-ST dated
28.06.2012 (herenafter referred to as "the said Notification”), claiming refund of
service lax paid on specified services used for export of goods.

21 The lower adjudicating authorty wvide Order-In-Onginal No.
278/5T/Refund/2014 dated 27 06.2014 had rejected refund of Rs. 2 27 860/- as
the difference between the amount of rebate availlable under the procedure
specified in Parsgraph 2 of the said Notification and available under the
procedure specified in Paragraph 2 of the said Notification was less than 20% in
respect of certain Shipping Bills and hence the condition of Paragraph 1(c) of the
said Motification was not fulfilied. Similarly, refunds of Rs 74,833/- and Rs.
1,18,825/- were also rejected vide Orders-In-Original No. 279/5T/Refundf2014
and 280/5T/Refunc/2014 both dated 27 .06 2014, Refund of Rs. 4 B86/- had been
rejected by the Ilower adjudicating authonty vide Order-In-Onginal
No.278/ST/REF/2014 dated 27V.06.2014 as the invoices issued by the service
providers were computer generaled and not signed/stamped by the service
providers and hence the same were not as per Rule 4A of the Service Tax Rules,
1994,

2.2 Being aggrievad by the said Order, appellant had filed appeals before the
then Commissioner (Appeals), who vide Order-In-Appeal No. KCH-EXCUS-000-
APP-15 to 17-15-16 dated 08.06 2015 remanded the matter back to the lower
adjudicating authority as principles of natural justice were not followed by the

lower adjudicating authaority, the relevant Paras of which are reproduced below: - r
A

6.2 Onperussl of para 1(c) of the sad natification | find that as per condifions as
Izid down in this para the rebate shall nal be aligible where the difference belween

the amounl of rebale clamed i paragraph 2 and paragraph 3 % lass than tweanly per
cenft of the rebale available undér the procadure spectied i paragraph 2. In this

Ese

683 The appellant contended thal had they Ned the refund clalm on percenlage
of FOB value bas:s they would have bean enfifled to a greater amoun! of rebale
whereas they hawve filed the refund claim on actual basis and thus, in fact. were

Paps No. 3 af 10
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seeking less amount of refund | ind that even the lower suthorily has also saccepted

thal all pifer condifions as laid down under the sad notifications are fulfifed ane
thare ramans no doubt thal the services for which rfund has bean claimed have
been uhiized in the export of goods

| aisa find that in case the Appeliant had filed refund claim as per percentage
of FOB value. under para (2) of the said notification, they ware eligibie for greater
amount of rebale as available fo them under para {3) of the said nalification,

7 The appeliant in their statement of facts stated thal for considening condition
1fe) of the =aid notification, in majonty of cases the said difference exceeds the
twenly percent 5 mertioned in the condilion of the nofification. As il being not
identifiable i advance thal in which consignmant of the praduct the rale may go
higher or in which f may go lower than the prescribed rale, the appellant have
preferred to fie ciaim as per process of agtval for that parlicular product

8, The Appellant also presented a calculaling fable by which they expizined
that the difference between actual refund and highest prescnbed rate of nolificatian
is much more than 20%. 11 is in fact 87%. in lotalily, the said conditian, of difference
between the amount of rebare under the procedure specified in paragraph ¢ and
paragraph 3 fo be more than twenly percent, is being sansfied However, the claims
have been consdered shipping bill wise, instead of espored product wise,
Considering claim in ofality, the difference. Is much higher than thal of hwenly
parcent

g1 in this regard | find force in the argument of the Appeiant had their claim
been conswlernsd in lotaity he difference belween the amount of rebale under the
procedure specified in paragraph 2 and paragraph 3 15 tigher than that of twenty
percent as required under Paragraph 1(c) of the Notification

g { find tha' the essence of the said notification is to off-set the incidence of tax
on the services exponted and lheralore. in ome or olther manner the appeliant has fo
es@biish that the services amd invoutes for which they are claiming refund. are co-
relgitabie with the expoartation of the service of Ihe goods.

817 I also fing that even the lower authonty has accepied that &l other condiions
a5 lgid down undar the said notification are fullilfed and there remams no doub! that
fhe services for which refund has been claimed have bean ulilized in the export of

&V

goods, ; ‘d: #1:;‘

10, The Appsilant in the matter of Refund Order No 2VE/ST/Z2014 dated
27 .06 2014 argued that the lower authority rejected the amoun! of rebate of Rs.
4,856~ on the ground thar the invoices pertaining la Wis portion of the claim were
computer generated and without stamp-and signalure as roguired under Rule 44 of
Service Tax Rules, 1984 But lhe Appallanl have sfaled fhal now 8 days generation
af invoice wnder digital confrofing System is being ncreased in general trade
prachce and the department is also accepling deposition of service lax charged by
the assessee on Mha basis of compuler generaled wvoices. Theng should never be
two yard sticks one for taxing and the ather for granting tha refund

Page No. 4 ol 10
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o
10.1 | agree with the contention of the Appellant that thare should not be too

much insistence of documentary evidence when the payment of service tax and
utilization of services in the export of goods is not in doubt. Liberal view has to be
taken for the interprefation to reduce the cost of goods exported. Hon'bla Tribumal in
the case of CST, Delhi v, Convergys India P. Ltd - 2000 (16) 5 T R. 198 (T) held
that.

“The document baged verificalion can be al a lalter pownt of fime. in this
Gcase Wi arg concermed omly aboul rebale of credit on inpul services, The Ror=
ohservalion of procedyral condifion in s case 5 of a lechnical nature and
cartol be wsed o deny the substantve concession Further, o respect of
expari, Kberal view requives fo be faken. The mon-fulfiinrent of the procedune
canmot lead fo dental of the benelf undar the beneficlal legistabion providing
for exporf benefits. ™

102 | find that in the above case Hon'ble Tribunal has clanfied that the non-obearvation
of procedural condilion in any case is of a technical nafuhe and cannol be used 1o deny the
substantive concession. and in respect of exporl. hberal view reguires to be taken. | find fthai
thiy claim periasning to this portion of rebate claim may be re-examined in the light of above
guide lines issued by Hon'ble Trbunal,

11 it may be stabed that the object of Inferprefation of a slatute is to discover the
intention of the Parfiamen! as expreéssed in the Act, The dominani purpose in consiruing a
siatute = o sscarain ihe intenfion of the legisiature as expressed w the statute, considering
il as a whole and 1% context. That milention, and therefore the meaming of the slatule, 15
primardy 1 be sought in the words used in the stalule dsell, which musi, f they are plain and
unambiguous, be applied as they stand

12 I fireed the sad exemption notification alfowing refund of sensoce tax paid in respect of
taxable services utilized in the export of goods has been ssued with the sole objective of
remoying the burden of service tax from the expor goods |F has been righlly contended by
fhe Appellant that it is the avowed policy of the Government nod io export domestic tax along
with export goods and to make such goods competifive in the foreign markel, Keeping in view
the obgective of Ik Government policy 10 encourage éxports and nol 16 burden the expar
goods with domaestic taxes | am of the view that the impugned refund daim in respect of
remaining Shippani Bille should be examingd b e sganil and inlent of Legislature

13 Algg the Aopafland in their grounds of Appeal have stated (hat (e Tepechion S agams
far. @ the learned Depuly Commissioner had neither raised any query nor given ogporiunity
of axplanation to the appellant. In this regand | ind that the lower autharity before rejection of
the rebate clam in respect of particular Shipping Bills showld have given a chance (o the
Appablani to presen: thair defence along with supparting documants to datand 1hedr case, f{'\ J"t”}- )

id In thas regard, | am of the wiew that the Principle of Natural Jushice has 1o De
followed im any of the judssary proceedings 1o be camed oul. Principle of Natural Justce |5
mainly based on two fegal maxims (e ‘Nemo debel essa judes t propra ceuse’ which
means no ona can be judge of his own cause, and another one “Audi Alleram FParfem” which
means opporiunity of fair heanng 10 the othes side must be afferded. Thus, belors deciding
thesr rebale claims, the show cause nolice in the form of guery mamo should have been
issued to tho Appellant o present their case along with supporting documents. by granbng
them a fair opporiunily o represent themselves

15 Motwithstending above, ai the oulsel, the appellant had forcefully contended in thair
subrmissions made o the grounds of appeals thal the principfes of natural justice have ngd
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been foflowrd Tharefora, It would also be imperative 1o address this lundamentad plea raisad

by the appeliant, | find that if was incumbent upon the adjudicating suthordy to have afforded
the appellam chance o defend their case afler the date of recespl of the rebate claims. [,

therefore fine ihat the ponciples of natural justice have nol been observed. and thereby the
proceedings had ramained only hail-backed

18.......

L Since. fhe principles of efective nalural jushce have been short-circuifed in the
presant proceadings, in hght of the recent decision of the CESTAT delwvered by learnad
Jusiice Ajid Branhoke, President in the case of CCE Meend Vs Singh Aboys (P) Lid
reported 2012 (284) ELT 87 (Tn -Del ). | find d wouwld nol be propar 10 decida the instant
CEses on ments al s juncture. Accordingly, in light of the aforesaid decision as recordad at
para 10 & 11, the case needs to be remanded to the original adjudicating authonty, The para
10 & 11 reads as follows: -

“10
"
[

10 In wiew of the above judgments, | am of the considered opinion that since n 1he
instant cases. the opporiunity of personal heanng has not been accorded to the appaellan and
gyen show causs nolice has nol been issuad, the matber needs 1o be remitted back to the
origingl adjudicating authorty, who shall after granting propar and eflective opporunity of
persaonal heanng: pass an order afresh

23 The lower adjudicating authority vide impugned order, in de-novo
proceedings, has again rejected refund of Rs. 4,26 414/- under the sad
Notification after affording opportunity of personal hearing to appellant

3 Being aggrieved by the impugned order, appellant preferred the present
appeal, interalia, on the following grounds:

(i) There is neithe: any discussion nor any reason for rejecting submissions of the
appellant. The mpugned order is mechanical in nature and is issued without considenng

submissions made by the appellant. e
Py

(i) It is submitted that in majority of the cases, the refund claim filed under Paragraph
3 of the said Notificaticn is less than refund claim available under Paragraph 2 of the
said Notification. Since the difference envisaged in the said Notification should be
positive i.e. more than Paragraph 2 amount and not less than Paragraph 2 amount, in
the facts of their case, the condition will not be applicable. The efiect of non application
of this condition would be that had appellant not selected Paragraph 3 procedure.
appellant would have been entitled to higher amount of refund as per Paragraph 2. In
the present situation, lower of the two amounts i.e. the amount claimed and the amount
as per Paragraph 2 procedure, would be admuissible,

Page Mo & at 10
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T
() In the casas, where appeliant's actual claim exceeds Paragraph 2 amount but is

short of 20% as per condition, then also lower of the two amounts would be admissible.
In oiher words, in such cases, appellant's claim should be restricted to Paragraph 2
amount and entire rejection cannot be made.

4, Personal hearing in the matter was attended to by Shn Shrdev \/yas,
Advocate, who rederated Grounds of Appeal and stated that he has nothing more to
submit.

FINDINGS: -

5. | have carefully gone through the facts of the case, impugned order, appeal
memorandum and submissions made by the appellant The issue to be decided Is
whether in the facts and circumstances of the present case, the impugned order passed
by the lower adjudicating authority rejecting refund claim filed under Notification No
41/2012-3T dated £9.06.2012, 15 correct or not

6 | find that the lower adjudicating authority in first round of proceedings vide
Refund Orders No. 278/ST/REF/2014 to 2B0/ST/REF/2014, all dated 27.06.2014, had
rejected refund of Fs. 4 21 518/- on the ground that condition of Para 1(c) of the said
Notification has not been fulfiled and, that refund of Rs. 4 896/- had been rejected vide
Refund Order No. 278/ST/REF/2014 dated 27 062014, as the invoices issued by the
service providers were computer generated which did not bear stamp/signature of
service provider and therefore the invoices were not valid invoices as per Rule 44 of the
Service Tax Rules, 1994, Since, the rejection of refund was ordered without 1ssuance of
show cause notice and without affording opportunity of personal hearing to the
appellant, the appeals filed by the appellant against the said refund orders were decided
by the then Commissianer (Appeals-lll}, Central Excise, Rajkot who vide his order dated
09.06.2015, after discussing ment of the cases and remanded the matter back to the
lower adjudicating authority for fresh adjudication after affording fair opportunity of
personal hearing to the appellant The lower adjudicating authority has passed the
impugned order in de-novo proceedings, rejecting the refund clam on the same

grounds, after granting opportunity of personal hearing to the appellant. o Ay

8.1 At the outset, | would like to discuss the plea of the appellant contending that the
submissions made by them before the lower adjudicating authority in de-novo
proceedings, have nol been discussed and the impugned order is passed mechanically
without considenng submissions made by the appellant. | find ample force in the argument
made by the appellant. | find that the lower adjudicating authority has passed the impugned
order rejecting refund claim on the grounds discussed in Paragraph 6 above, under pre-
decided state of mind and the written submission filed by the appellant before him has not
been discussed and taken into consideration and not at all dealt with by him. The orders
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B
like: impugned orcer are against the spint of adjudication and thus unlawful

6.2 | would like to reproduce relevant abstract of Notification No. 41/2012-58T dated
29.06.2012, which reads as under. -
In exercise of the powers conferred by section 934 of the Finance Act. 1994 (32 of 1994)
{herainafter referred fo as the sad Acl) and in supersesson of the pofificalion of the
Government of Indg i the Minisiry of Finance [Deparimen! of Revenue! number
52/2011-3ervice Tax. daled the 30th December. 2011, published in the Gazede of india.
Extraordinary Par Il Section 3, Sub-section (i} wde number G5 R 845(E) dated (he
30th Decembar, 2011, except as respects things done or omifted fo be done bafore such
supersession. the Central Government, on bewng salished thal o s necessary in the

putlic imferes: so lo do, here s rebale of sonice fax pad [he

a5 _rebatel on the laxahle senvicas which are recewed by an exporfer of goods
[hereinafter refermad o as the exporter) and used fov axpart of gopds subyect fo the
eutent and manner specified heremn below. hamely -

Provided that -

fa)

Explamalion, -

(Al .

{H

fwj

(8l .

o)

L i1 5
(d) N
(e

{2) the rebafe shall be claimed n the following manner, namaly; -

the case may bﬂ Wil Msenﬂnu the same Io rhe proper officer qusmm

M._

fil the rebate of senvice lax paid on the specifed senvices is clamed as & pavcantage of
the declared Free Cn Board (FOB) vaive of the said goods. on the basis of rale specified
in the Schedilo,

i}
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f#ii)

(el service ax paid on the specified services eligible for rebale under this nofification,
shall e calcwlaled by applying the rate prascrbed for goods of a class or descriplion, in
the Scheduln, as a parcentage of the FOB value of the said goods

i
(gl
{h
{3) the rebais shall be claimed in the following manner. namely -

fa) rebate mgy be claimed on the senace tax aclually pmd on any specified SENGCE On

[Emphasis suppied)

6.3 From the reading of conditions stipulated in the said Notification, it could be
seen that rebate of service tax paid on services received by an exporter of goods and
used for export of goods 1s required to be granted. Para 1(c) of the said Notification
stipulates that rebate under the procedure specified in paragraph 3 shall not be
claimed if the difference between the amount of rebate under the procedure specified
in paragraph 2 and paragraph 3 is less than twenty per cent of the rebate available
under the procedure specified in paragraph 2. It could also be seen that procedure
specified in para 2 provides to claim rebate of service tax paid on the specified
services as a percentage of FOB value of the goods on the basis of rate specified in
the Schedule whereas para 3 provides to claim rebate of service tax pad on the

specified services on actual basis.

64 | find that the condition 1({c) of the said Nobfication restricts rebate claims
where the difference of rebate as available under Para 2 and Para 3 is less than
twenty percent of amount of rebate available under para 2. | find that the intention of
the Central Government was for administrative convenience to save time to deal with
rebate claims filed by the exporters and to expedite disposal of rebate claim within a
given time to promote the exportation of goods to prevent harassment to the genuine
exporters. In the instant case, as contended by the appellant that the refund claim filed
under Paragraph 3 of the said Motification is less than refund claim available under
Paragraph 2 of the said Notfication | do not find any reason to deny refund claim as
there is harm to the revenue because rebate amount as per procedure specified in
para 2 of the said Notification is higher than those claimed by the appallant on actual
basis as per para 3 of the said Nofification. The lower adjudicating authority has not
taken into consideration this aspect though it was placed before him by the appellant,
which is highly improper particularly when the then Commissioner (Appeals) had
remanded case duly recording his observations in Order-In-Appeal dated 08.06.2015
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passed by him. Accordingly, | find that the impugned order rejecting refund claim in

view of Para 1(c) of the said Notification is not correct, legal and proper.

8.5  As regards, rejection of refund claim of Rs. 4,896/~ on the ground that the
appellant has submitted copy of computer generated invoices which did not contain
stamp/signature of service provider and hence is not as per Rule 4A of the Service
Tax Rules, 1994, | find that the submission of computer generated invoices issued by
the service providers is the procedural requirement, for which the appellant, being
service receiver, cannot be held responsible. The facts of availment of taxable
services in relation to export of goods, payment of service tax on these services and
export of goods, have not been disputed by the department. Therefore, | do not find
any reason to dery refund claim of service tax paid on services received by the
appellant and used for export of goods as per the said Notification.

T. In view of above legal and factual position, | set aside the impugned order and
allow the appeal filed by the appellant.

X3 Frfreaa gann got F1 7 wefrer w Frvenn sodE afd @ e
71.1. The appeal filed by the appellant stands disposed off in above terms
{f‘l‘l'{ﬂ-.'-lh}
I (ardrea)

By Regd. Post AD

B L - =
| Mis. Adani Wilmar Limited, | & el freer Tl ]
| illage Dhrub, | uw, |
| Mundra — Kutch - 370421 e .m‘, e J
! S R R P
Copy to

1)} The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2} The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, G5T & Central Excise Division, Gandhidham-Kutch,
4) Guard File.
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