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M/s. oswal Salt & chemical lnds.,, "Maitri Bhavan" plot No. 18, seclor'-Og.Glrandhirlharr r
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Excise (Appeal) Rules, 2001 jrld shall be accompanied agatnsl one whi,jh et least shoirtrt tr. accornpanjert by a fee ol ItE
1,000/- Rs 5000i-, Rs 10,000/ where anrounl ol duty denrand/irterest/penalty/refund rs upro 5 Lac, 5 Lac ro so Lac ancl
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yq;ftq ;orqfu+rq J, rae :,Oa. B-a yQfr-4n. tqq4 6t rlrrl 86( t) + lftrrra trdrFr Fitr,rdr* tgg{ a, L-trre tlr ll $ ir7.l
Ht'lfra qqr S.1..5 .i ar{ cFrr n fi "n Fqnft r,ii rFi. arq nfl j"arr + ia"s ]r{|;r .fi,pr n..r,A u1e oi;,l'.r-- in
(rdrt + (.+ qA !-{Ifrd Flfi rrPol ljtr add t +n t F,] (.a; qfi + el{. inFt ior{,{ {i alrr.-rrJ St eirr :th ;rar+ :rro
.rr;Ir, 6011 5 Fru qr flri;Fir_ 5 irrB tTe ,t 50 Frrtl xc\t + ]rrrfl 5t) .{r{r 5rrc t }fir4 I pt {: rt 1,000/ +q{, i.0no/
srrd Jr?r{ 10,000/ xqd q hir.ltra:rAr ?ri+ .Ft ffi mrra 4); l.lrrlfta erFa a,I rr7rira Fsftri trStflu.,nrt&fao ff ",lr{sr +qtra+ flF.R A, arr{ S Gifr rh FrSM 4u + t+ {am :rrh teif*,a *i sr-. eim E-qr ,nar arl}! I qdRra er.Fp .6r rrn,r"r
S+ Sl:$:rrfl)). ir FAr i,Fi Fdfua ,rqrgE,I,lafi]-{ Er ff rr.ro Fiqa i |,irrr;, rtet f,,' 1t<t a, A,; l"aq"-* *,,.i
500/. Fqq fi huifta ?ra, .?.qt rrfir Flt ,

Puranr New t)elln r atl

The appeal under sub sectio,l (l) ot Section 3G of the liinallce Act. 1994. to the A!.!'ellale Iftbunal Shall l)e frled rn
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anrounl ctl service tax & inlerrlst demanded & penaliy d1 live lalths out 4ol e.ceedi V lts. trtr, L,rqtrs
Rs 10.000/- where lhe amount of sewice l3x & inle. ally levied is more lllall fifly Laklls rupees. in lhe
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For an appeal lo be filed hefore lhe CESTAT, under Seclion 35F of the Central Excrse Acl, 1944 which is also made
aPplcable lo SeNice Tax under SectiDn 83 of lhe Finance Acl 19$4, an appeal aoainsl lhis order shall lie before the T bunal
on paymenl of 1096 of the rluly dernanded where duly or duty and penally are in dispule, or penalty, where penalty alone is tn

disp{rle, provided lhe amorni of pre-deposit payable would be subject lo a ceiling of Rs. t0 Crores,

Under Cenlral Excise and Service Tax, "O ly Demanded- sh6tt include l

(i) ar)rouni delermined under Seclion 1l D;

(ii) anrount ol erroneous Cenvat Credit laken;

(iii) am,)unl payable lrnder Rnle 6 ol ihe Cenvat Credil Rules
- provkled furlher ihal ihe provisrons of this Seciion !:hall nol apply to lhe stay application and appeals pending before

any appellale autho(ty prrcr la ihe conrnrEncernent ol lhe Finance (t'1o.2) Act, 2014.

affid ir.iR n) iBlinr'i .i?ai :

RBvlsion 6pFlica(on to Go!ernmsnl ot ln.lia:
.E rlitei 41 qailerq ffin.n F;rafiiffa lrrsir n. rflr r.qtr rlrd JdilfrIrJr, t9g4 E qr4 35EE * yq]I cian + lrfrfa yo,
atirq +im rF6rJ q iqlrr trr{ia "4G fa? Frr,fl .nrm fain4 :Irf ai:T-d. Jr-d Aq ,'Td, nF{ EFt rlH-llo0ot. {i
krlr ;rar rnfrqt / '
A rcvision applicalion lies lo the Under Secrelary, 1o lhe Government of lndia, Revision Application Ljnit, Minislry of Finance,
Depanmenl oi Revenue. 4rh Floor, J€evan Deep Burldinq, Parliamenl Strcel, New Delhi 110001, under Section 35EE o{ lhe
CEA 1944 rn,aspecl oi lhe followiog case,ooverred t,y llrsl provjso to s!,b-seclion (1) ol Section-3sB ibid:

sfe nrd r, |+iS 4ciFr:l 4. l$16l n rF .ra ln ffifi ,lr.:l d ffi {|r.Jla {r lrrF rrF + qr,zrra * 4trra qr frCt :|;q arrgri m
rtr, r-dl rr+ rl5,T'rE C q-r 3ril{ {E qrt{Fa ar,- crrrn rir fu tr5n 116 ii 'n lr{rFit A Ftir } lrrFfi{q fi dt{ri qifi 6rqrA qr

kdt rl3F aii .r ;,]ii n. ;ff] td q. Er'rrrt :, /

ln case o{ dny loss of glods, wher€ llre loss occurs rn lransil from a faclory to a warehorse or lo anolher faclory oa from one
watehouse Io anolher during the course ol Drocessing o{ ihe ooods in a u/arehouse or in slorage whether in a lactory ot in a
u/alehouse

srl{d & ldr tdd n(i qi cri +f ii-da .Fr. I T{ _{ F{F-t'nq rt il,r{d +.-.1 ryir r{ }'fi ,fi &.ffq licrd etFri t y. (ftfu) fi
ffrfior d, ,]) rfli 4. EtEr f]ff r.? Ill 8rr .51 hfl\ii S' rD} -6 /

ln aase l)1 rebale ol duly oi exc,se on 0oods exponed lo any counlry or terriiory oulside lndia ol on excisable material used tn
ihc manulacture of the goods which 6re exporied to arry co nlry or teirilory outside lndia.

qia raqE {Fsi {,r ri"riTr,T E{r i{i-r tfia * {t.., +nn rn teta +i {r.r h.rta E-qr rrln tt /

ln case of ooods exporied oulsi(le lnilia r,xport lo l,lepal or Dhrtan, wilhout payment ot duty

qitl?-ira r:qE f 'J;qKa ?F+ i. lIrrdE .6 FdI J,l ryA .l+p tE J].|ijffffi rd tst Eft.? qrirura? * T6f, nEq 6i nt B rfJ t't
irarr :n rrr+a {:rd,o) a'erm ri--i r.frr},.n { ,; l0c8 6r ur{ 109 a, arr' ftEd & rB rr{ro..}nw rrsioriafu ql .n {ra n
qrka Ffir' rri tU
Credil of any duly allowed lo be utilized lowards paymenl oi excise duly on final producls under lhe provisions of lhis Acl or
ihe llles made there under such order is passed hy lhe (lommissionea (Appeals) on or after, the date appointed under Sec
10! ol l|e Finance (No 2) r\cl, M8

rq{t{.r 3fli(a 8r d lrfdai tFm riE2rr EA-B i, n a+f-r J:.rrr{d iF6 (r+.O ffi, 2(]Ot, * B.{E g t n rk fdfrfa'd t,gslrfiI+igsqt3ardtrr.niatrrddrin'dgr]tRr.rdiiTA!,.-i${FrEdlne{Eriql{srell*rAnfrqiddJ.rffrrr*
.a?rl xrr 11 +;41, J,q? rr-s. nI!r{*i} t,lt4.h trm ,).t E fia furiao',1"-#r rcErfr t Flt€ 6.ttrq{TR6 fi cfa
riara fr ;nlr ,-rtan r i
The above applic6lion sh.,ll be rlracle rrr dup[caie ii, Fornr flo. EA's as specilied under Rule, I of Cenlral Excise (Appeajs)
Rules, 2001 wiihin 3 monihs irorn ihe d6le on which lhe order soLrght lo be appealed against is communicated and shall be
accompanied lry lwo cc4nes each of the OIO and Order ln Appeal. lt should also be accompanied by a copy of TR-6 Challan
e!,dencinq paynrEnl ol prescribed fee as prescribed under Sedron .15-EE o, CEA, 1944, under Major Head of Account.

.r.rierq irr+ri * €rq f:rFiim!'it hrr'fta rJ.+, {iI JIIr4rt & irff ,ffRF I

;.6i T,.iTra a.Ffr rr.F eIr 1l-1 ]]1 IsF sI A ai Fri t00/ r,r q7En,r B:n ,. lik qt iirra r6'F !'6 mE F.rt d;qBr 6i Ai..d 1000 / di ,ln.ra tiIrrr rfin ,

[lie revi:ron applcalion sh.ill be iccomtanieri Lry a iee of l]s 2001 where the :mounl involved in Rupees One Lac or less
and Rs 100(l/ where Ihe amounl involved is more iian FuFees One Lac.

rft rn .rnl,r a +{ ra .rm:n +r €T{tilr e .r1 r. aa, 4e }ir:tr i. F.n r!:4 m ryriira, fDI{a dr C Ffi.n TriI qrFq I ET d?n 6
Fit F" 1.1 f i.lor {E {rd E6rr*+=F.pfi-fi. H]I rqrfu-6rq Ar -+ yt|d qr alrq.f,rfirr 6l r.+ }-rau.a Giar jlrdr A. /
tn r.;se, ii itrE oider cnvrrs va|olrs numbers oi or.ler. ir, Origrnat. f,Ae for each OIO shoutd be paid in ihe aforesaid manner.
nol wilhslanding rhe fact thal lhe one appeal lo the Appellaot Tribunal or the one application lo lhe Central Govt. As the case
may be, rs frlled lo avo(l scnploria worli rf exosinrl R5 1 lakh fee ol Rs. 100/- tor each

4lntfllila ;4.{rfr.r ?r.+ irit}fiIrr{, It75 + r.is.t r + rqtrr{ q( HrlT r.{ rrrJr4 xri?r 6f qia F{ ftriftiI 6.50 sqt +r
;rrTrlr ur lti:F [116l diti 6ErT inLft /
One ropy of applicairon or O lO as Ihe case may be anJ the order of lhe adjudicaling aulhority shatl bear a court fee stamp
oi Rs 6.50 as prescribed under Schedule-l jn lerlns Df the CoU.l Fee Act,1975, as amended.

dtfi 'r.d 4;+n :r.qlq r[:?; ri f.rd:r ].f$-c ;qErfl-IfluT (6d fdft]) lljtlrJrrtrifr, t9s2 d Eftd qd 3{;q {iqFfi mniii ai
ElFFFid {ira 4r.i )i1rnt ff }fu r1l r.Trfi rr+fta f*rr' .n*r lr I

Allenlion is also inviled lo lhe rules covering lhese and other relaled matlers conlained in the Customs, Excise and Service
Appellate Tribunal (Procerlure) RIles, l0t!2

(v)
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tr-I 3r{ldfq crfi4rff {i Jrfrd nftrs rri
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Appeal No V2l9, 10,68 & 69/GDM]2017

::oRDER IN APPEAL ::

The appeals listed below have been filed by M/s. Oswal Salt & Chemical

Industries, "Maitri Bhavan", Plot No. 18, Sector B, Gandhidham - Kachchh, Pin -
37OZO| (hereinafter referred to as "the appellant") against Orders-In-Original shown

against appeal no. (hereinafter referred to as "the impugned orders") passed by the

Assistant Commissiorrer, Service Tax Division, Gandhidham-Kutch (hereinafter referred

to as "the lower adjudicating authority").

Appeal File No

vug|GDM 12017

YzlTolGDM l20t',1 2s,5421-

Y2I6BIGDM l70t,l 39,8421-

vzl69lGDM 1207,1 ss,700l-

2. The facts of all appeals are that the appellant filed refund claims under

Notification N0.41/2(I12-ST dated 29.06.2012 of service tax paid to various service

providers for rendering taxable services in relation to export of goods for the period

specified in the refund claims. The lower adjudicating authority vide impugned orders

rejected the refund rlaim of Swachchh Bharat Cess (hereinafter referred to as "SBC")

and Krishi Kalyan Cer;s (hereinafter referred to as the "KKC") for the amount as shown

in the above Table. llince the issue involved is common in nature and connected with

each other, the same are being taken up together for disposal.

3. Being aggrieved with the impugned orders, the appellant preferred the

appeals, inter-alia, orr the following grounds:

(i) The lower ad.ludicating authority erred in law and on facts in rejecting refund

claims of KKC ,lnd SBC to them without assigning any valid reason.

(ii) The lower adjudlcating authority further erred in rejecting refund claims without

affordlng any opportunity to present their case and tlrus violating the principles

of natural justice.

4. Personal hearing in the matter was attended to by Shri Manish H. Vor.r,

Chartered Accountant, who reiterated grounds of appeal and submitted that neither

SCN nor PH Notice has been issued to them; that the refunds of SBC & KKC were

rejected without any' valid ground and also submitted written submission stating as

under:

',r€Jected/denied to them without affording

Sr.

No

01

02

03

04

Order-In-Original No. & Date Period of

Refund claim

Amount of refund

claim rejected (in Rs.)

Aug,2016 30,2281-5T I 469 I 7076-t7 & 08. 12.2016

sr I 47 4 I 2016-17 & 08. 12.2016 Jun,2016

sr I ry 20fi -18 & 06.04.20 17 Sep, 2016

May,20165T I 6221 2016-77 & 27.02,2017

4.1 The refrnd of SBC & K
J ?''

Paqe No. 3 of 11
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,\ Appeal No V2i9 r0, t,8 & 69/GDM/2017

any opportunity/notice to the appellant to explain their case as to why such refund

should not be denied to them. It is fundamental Princlple of law that before issue being

decicled against them, they must be given an opportunity to represent their case. The

lower adjudicating authority has simply given a go by to such fundamental principle ot

Law and rejected claims of the appellant by simply stating that "SBrl & KKC is

deductable from the claim" without assigning any reason as to why such claim is

deductable thus violating the Principles of Natural Justice.

4.2 They filed refund claim of service tax paid on the input servic,a which they

have utilized in export of goods as stipulated in Notiflcation No. 41l2012-ST dated

29.06.2012. The said notification allows rebate of service tax paid on the taxable

service received by the exporter of goods and utilized by them for export of goods. The

enabling provisions for levy of SBC on services were introduced under Se:ction 119 of

the Finance Act, 2015 under Chapter-V of the said Act as under:

Swachchh Bharat Ces.s

119. (1) This Chapter shall come into force on such date as the L-entral

Government may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Swachh Bharat as seruice tax

em n all ble seruices at the rate of two

per cent on the value of such seruices for the purposes of financing and

promoting Swachh Bharat initiatives or for any other purpose relating

thereto.

(3) The Swachh Bharat Cess levlable under sub-section (2) shall be in

addition to any cess or seruice tax leviable 0n :;uch taxable services under

Chapter V of the Finance Act, 1994, or under any other law for the time

being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-section (2)

shall first be credited to the Consolidated Fund of India and the Central

Government may, after due appropriation made by Parliament by law in

this behalt utilize such sums of money of the Swachh Bharat Cess for

such purposes specified in sub-section (2), as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act. 1994 and the-lu,les

made there under. includinq those relatinq to refunds and

,;O .l'r
\"':-- -

I

tn tm 'on of sh as far as be

in relation to tle lew and collection of the Swachh Bharat Cess on taxable

,ervrces, as thev aoolv in relation to the lew and collection of tax on such

taxable services under Chapter V of the Finance Act, 1994 or the rules
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made there under, as the case may be."

4.3 The appellant also relied upon Frequently Asked Question (FAQ) on SBC

issued by Central Board of Excise & Custom. Relevant portion of the said FAQ are

reproduced herein below:-

Q.1 What is Stvachh Bharat Cess (SBC)?

Ans. It is a Cess which shall be levied and collected in accordance with the

visions of VI A 201 called

on all the taxable seruices at the rate of 0.5o/o of the

value of taxable service.

Q. 8 Whether separate accounting code will be there for Swachh Bharat

Cess?

Ans. Yes, for payment ofSwachh Bharat Cess, a separate accounting code

would be notified shortly in consultation with the Prlncipal Chief Controller

of Accounts. Tt:ese are as follows:-

Swachh Bha,at

Cess (Minor

Head)

Deduct

Refunds

0044-00-506 00441495

Q.10 Whether :;BC is a 'Cess'on tax'and we need to calculate SBC @

0.50% on the amount of service tax like we were earlier doing for

ca/cu/ating Educ,ztion Cess and SHE Cess?

Ans. No, SBC is not a cess on Seruice Tax. SBC shall be levied @ 0.5% on

the value of taxetble services.

4.4 The provisions enumerated in Chapter-V of the Finance Act, 2015 and

FAQ issued by Central Board of Excise & Custom, SBC is very clear that SBC though

named a cess but it is not a Cess but a tax like service tax and all the provisions relating

to levy and collection of service tax as enumerated in Chapter-V of the Finance Act,

those relating to exemption and refund

Tax

Collection

Other Receipts Penalties

00441493 00441494 00441496

1994 and Rules made there under incl
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from tax will be applicable to SBC also. Fufther in FAQ, an accounting code has been

prescribed wherein refund of sBC should be accounted for. If there is no intention of

allowing refund of sBC to the public at large, question of notifying accounting code for

refund of SBC would not have been arisen.

4.5 They relied upon various notifications issued by central Board of Excise &

custom on 02.02.2016 whereby sBC component allowed as rebate/refund to the

exporter. summary explaining the changes brought in by said notifications are

reproduced herein below:-

swachh Bharat cess component allowed as Rebate/Refund + services used beyond

factory for export also refundable

Sr

no.

Seruice Tax

Notification No.

Effect

I 01/2016-5T dt.

02-02-2016

Notlflcation No. 41/2012-St) dated the 29th June,

2012 amended so as to allow refund of serutce tax on

services used beyond the factory or any other place or

premises of production or manufacture of the said

goods for the export of the sald goods and to increase

the refund amount commensurate to the increa.sed

seruice tax rate.

2. 02/2016-5T dt.

02-02-2016

Notification No. 12/2013-SL dated the 1stJuly,2013

amended so as to allow refund ofSwachh Bharat Cess

paid on specified seruices used in an SEZ.

3. 03/2016-5T dt.

02-02-2016

Notification No. 39/2012-5T, dated the 20th June,

2012 amended so as to provide for rebate ofSwachh

Bharat Cess paid on all services, used in prcviding

services exported in terms of rule 64 of the Service

Tax Rules.

1\,.r".r

4.6 On going through the above, it is found that vide Notification No. 1/2016,

CBEC has increased the scheduled rate of tax refundable to the expofter due to

increase in tax because of introduction of SBC whereas vide Notification No. 2 & 3 with

respect to Notiflcation No. 12l2013-ST dated 01.07.2013 and Notification No. 3912012-

ST dated 20.06.2012, refund of SBC is allowed to the exporter. In view of such

claril'ication brought in by the notification, the question of denying refund of SBC to the

appellant does not arise. They further place on record that, in their own case, the

department itself has allowed the refund of SBC and therefore adopting the contrary

Page No. 6 of '11
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stand in the case under consideration is not justifiable.

4.7 They further submitted that the enabling provision for levy of KKC on

services were introduced/incorporated under Section 161 of the Finance Act, 2016 vide

Chapter-Vl of the said Act. The relevant portion of the said provision through which the

same was introduceo are reproduced herein below:-

"CHAPTER VI

'Krishi Kalyan Cess'

"161 (1) This Chapter shall come into force on the lst day ofJune, 2016.

(2) There shall be levied and collected in accordance with the prcvisions

of this Chapter, a cess lled tax

t ..'

,-)

bmphasis supplied) on all or any of the taxable seruices at the rate of 0.5

per cent. on the value of such services for the purposes of financing and

promoting iniriatives to improve agriculture or for any other purpose

relating thereta.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in

addition to any cess or seruice tax leviable on such taxable services under

Chapter V of the Finance Act, 1994, or under any other law for tlle time

being in force.

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2)

shall first be credited to the Consolidated Fund of India and the Central

Government may, afrer due appropriation made by Parliament by law in

this behalf, utilis'e such sums of money of the Krishi Kalyan Cess for such

purposes specifit:d in sub-section (2), as it ntay cortsider necessary.

(s) ,ns of Chapter V of the Finance Act, 1994 and the rules

made there and exernptions

from tax, interes,l and imposition of penal\/ shall, as far as may be, apply

in relation to the levy and collection of the Krishi Kalyan Cess on taxable

services, as they apply in relation to the levy and collection of tax on such

taxable services under the said Chapter or the rules made there trnder, as

the case may be. 
''

4.8 They relied upon the Frequently Asked Question (FAQ) on l(KC issued by

Central Board of Excise & Custom. Relevant portion of the said FAQ are reproduced

herein below:-

Ql: What is KKC?

Ans : It is a Cess called as Krishi Kalyan Cess, which shall be levied and

cotlected in acconlance with the ffiiisions of Chapter VI of tlte finance

/,a.

: i,! l
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-_1 ,,- 
/ .,/ Ac| 2016, as Service tax on all the taxable services at the rate of 0.5% on

the value of such taxable services.

Q10: Whether KKC is a 'Cess on tax'and we need to calculate KKC @

0.5% on the amount of Service tax like we were earlier doing for

calculatlng Education Cess and SHE Cess?

Ans : No, KKC is not a Cess on Seruice tax. KKC shall be levied @ 0.5o/o on

the value of taxable services.

Q12: What is the accounting code for KKC?

Ans : The Central Government vide Circular No. 194/4/2016-5T dated May

26, 2016 has notified separate accounting codes for payment of KKC in

the following manner:-

Penalties Deduct

Refunds

00441511

4.9 On perusal of the provisions enumerated in Chapter-Vl of the Finance Act,

2016 and FAQ issued by Central Board of Excise & Custom, it is found that KKC is not a

Cess but a tax like service tax and all the provisions relating to levy and collection of

service tax as enumerated in Chapter-V oF the Finance Act, 1994 and Rules made there

under including those relating to exemption and refund from tax will be applicable to

KKC also. Fufther in FAQ, an accounting code has been prescribed wherein refund of

KKC should be accounted for. If there is no intention of allowing refund of KKC to the

public at large, question of notifuing accounting code for refund of KKC would not have

been arisen. Under Cenvat Credit Rules, 2004, credit of KKC is allowable against the

payment of KKC by the service provider.

4.10 They relied upon various notifications issued by Central Board of Excise &

Custom on 26.05.2016 whereby KKC component allowed as rebate/refund to the

exporter. Summary explaining the changes brought in by said notifications are

reproduced herein below:-

Krishi Kalyan Cess Component allowed as Rebate/Refund

ii1r, -\'.,,1.

Krishi Kalyan

Cess (Minor

Head)

Tax Collection

0044-00-507 00441509

Other Receipts

00441510 00441512
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Seeks to amend notification No. 39/2012-

57, dated the 20th June, 2012 so as to

provide for rebate ofKrishi Kalyan Cess

paid on all seruices, used in providing

services expofted in terms of rule 6A of

the Service Tax Rules.

Notification No.

30/2016-Service Tax

dt. 26-t75-2016

29/2015-Service Tax

dt. 26-a5-2016

4.71 On going through the text summary of notiflcation reproduced herein

above, it is found that vide Notification No. 29 & 30/2016 with respect to Notification

No. 1212013-ST dated 01.07.2013 and Notification No. 39120t2-ST dated 20.06.2012,

refund of KKC is allowed to the exporter. In view of such clarification brought in by the

notification, the question of denying refund of SBC to the appellant does not arise,

4.L2 They relied on decision rendered by the Hon'ble High Court of Karnataka

in the case of M/s. TVS Motors Ltd. Vs Union of India in Writ Petition No. 51753/2013

and38767-6912014 wherein the Hon'ble High Court has held that rebate of automobile

cess paid on motor velicles exported out of India is refundable even though the same

is not mentioned in Notification No. 19/2004-CE(NT). They rely on decision of the same

High Court in the case of Commissioner of Central Excise Vs. Shree Renuka Sugars Ltd.

in C.E.A. No. 1412008 wherein the Hon'ble High Court has held that cess which ls levied

on production of sugar is nothing but a duty of excise and as per Rule-3 of the Cenvat

Credit Rules-2014, credrt of such duty as excise are available to the appellant. The

same analogy would ap,ply to the case of SBC & KKC and appellant is eligible and

entitled for refund of SBC & Kl(C as service tax paid on service received which were

utilized for export of goods. {j'\ ,-.\r.J

Findinqs:

5. I have carefully gone through the facts of the case, the impugned orders,

appeal memoranda and the written as well as oral submissions of the appellant' The

issue to be decided in the present case is as to whether the impugned orders rejecting

refund of SBC and KKC paid on the services used for expott of goods under Notification

No. 4U2012-ST dated 29.06.2012 is correct or not.

,ti...

,1!i
i .. I

\:. ,

S,NO, Effect

01 Seeks to amend notification No. 12/2013-

ST, dated the 1st July, 2013 so as to inter

alia allow refund of Krishi Kalyan Cess

paid on specified services used in an :;EZ.

02
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6. The appellant has vehemently contended that the refund claims were

rejected without giving any notice as to why such amount is being deducted; that no

opportunity was given to the appellant to explain their case and the 'principles of

Natural Justice' have not been followed by the lower adjudicating authority. I find

ample torce in thls argument made by the appellant. I find that the refund claims were

decided by the lower adjudicating authority without issuance of show cause Notice to

the appellant and without granting opportunities of personal hearing to them. It is

settled position of law that tlre refund claims should not be rejected without issuance of

Show cause Notice demonstrating reasons for denial/restriction of relund claim or

without affording sufficient opportunities to explain their case.

7. Notification No. 41l2012-sr is clearry stating refund of seruice tax paid

and sub-section (2) of section 119 of the Finance Act, 2015 and sub-section (2) of

section 161 of the Finance Act, 2016 clearly stipulate sBC and KKC as service tax

respectively. sub-section (5) of section 119 of the Finance Act, 2015 and section 161

of the Finance Act, 2016 also stipulate that all provisions related to refund under

Finance Act, 1994 shall be applicable to sBC & KKC. It is not coming out from the

impugned orders whether above provisions were taken into consideration by the lower

adjudicating authority or not since no show cause Notice or personal hearing notices

were issued to the appellant. Therefore, these irnpugned orders, being non speaking

orders as far as rejecting refund claims of sBC & KKC is concerned, are nr:t correct and

not legally sustainable at all.

8. In view of above facts, the impugned orders need to be set aside and the

matter needs to be remanded back to the lower adjudicating authority to pass speaking

and reasoned orders giving fair and reasonable opportunities to the appellant.

$.r

8.1 I find that the Commissioner (Appeals) has power to remand appeals as

decided by the Hon'ble CESTAT in the case of ccE, Meerut Vs. singh Alloys (p) Ltd.

reported as 20L2(284) ELr 97 (Tri-Del). I also rely upon decision of the Hon'ble

CESTAT in the case of ccE, Meerut-Il vs. Honda Seil power products Ltd. reported in

2013 (287) ELT 353 (Tri-Del) wherein it has been held that commissioner (Appeals) has

inherent power to remand a case under the provisions of section 35A of the Act. The

Hon'ble Gujarat High Court in Tax Appeal No. 276 of 20t4 in respect of Associated

Hotels Ltd. has also held that even after the amendment w.e.f. 11.05.2011 in Section

35A (3) of the Central Excise Act, 1944, the Commissioner (Appeals) would retain the

power to remand.

).,
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; In vievr oF the above facts, I set aside the impugned orders and allow the

appeals by way of remand with direction to the jurisdictional Divisional AC/DC to pass

speaking and reasoned orders offering fair and reasonable opportunities to the

appellant within 3 mrlnths of receipt of this order.

\v

g.t

9.1
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The appeals filed by the appellant stand disposed off in above terms.
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Bv Reod. Post AD

To

M/s. Oswal Salt & Chemical Industries,
"Maitri Bhavan", Plot lJo. 18, Sector-08,
Gandhidham-Kutch

*.3frrerd gr€d qslr tkfi'f,
*rs^&.a,

"ffrffia", "erfca, tc, tFer- ot,

4itfltlpl - fr-.,

Copv to:

1) The Chief Commissir:ner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidharn
4) Guard File.
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