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- Appeal Mo: V28, 10, G8 & GIEOMZ0NT

:: ORDER IN APPEAL ::

The appeals listed below have been filed by M/s. Oswal Salt & Chemicai
Industries, "Maitri Bhavan”, Plot No. 18, Sector 8, Gandhidham - Kachchh, Pin -
370201 (hereinafter referred to as "the appellant”) against Orders-In-Original shown
against appeal no. (hereinafter referred to as “the impugned orders”) passed by the
Assistant Commissioner, Service Tax Division, Gandhidham-Kutch (hereinafter referred
to as "the lower adjudicating authority™).

5r. | Appeal File No. | Order-In-Original No, & Date Poriod of Amount of refund

Mo, Refund claim | claim rejected (in Bs.)

01 | VZ/9/GDM /2017 | ST/469/2016-17 & 08.12.2016 | Aug, 2016 30,228/
{02 | V2/10/GDM j2017 | ST/474/2016-17 & 08.12.2016 | Jun, 2016 25,542/

03 | VZ/68/GDM /2017 | 57/23/2017-18 & 06.04.2017 | Sep, 2016 39,842/-
04 | V2/69/GDM /2017 | 5T/622/2016-17 & 27.02.2017 | May, 2006 | 56,700/ -
2. The facts of all appeals are that the appellant filed refund claims under

Motification No.41/2012-ST dated 29.06.2012 of service tax paid to various service
providers for rendering taxable services in relation to export of goods for the period
specified in the refund claims. The lower adjudicating authority vide impugned orders
rejected the refund claim of Swachchh Bharat Cess (hereinafter referred to as "SBC)
and Krishi Kalyan Cess (hereinafter referred to as the "KKC"} for the amount as shown
in the above Table, Since the issue involved is common in nature and connected with
each other, the same are being taken up together for disposal.

3. Being aggrieved with the impugned orders, the appellant preferred the

appeals, infer-alia, on the foliowing grounds:

(i)  The lower adjudicating authority erred in law and on facts in rejecting refund
claims of KKC and SBC to them without assigning any valid reason.

(i)  The lower adjudicating authority further erred in rejecting refund daims without
affording any opportunity to present their case and thus violating the principles
of natural justice.

4, Personzal hearing in the matter was attended to by Shri Manish H. Vora,

Chartered Accountant, who reiterated grounds of appeal and submitted that neither

SCN nor PH Notice has been issued to them; that the refunds of SBC & KKC were

rejected without any wvalid ground and also submitted written submission stating as

under:

4.1 The refund of SBC & KKC ﬁ:_ﬂ}gﬁedfdenied to them without affording

j5f
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any opportunity/notice to the appellant to explain their case as to why such refund
should not be denied to them. It is fundamental Principle of law that before issue being
decided against them, they must be given an opportunity to represent their case, The
lower adjudicating authority has simply given a go by to such fundamental Principle of
Law and rejected claims of the appellant by simply stating that “SBC & KKC is
deductable from the claim” without assigning any reason as to why such daim is
deductable thus violating the Principles of Natural Justice.

4.2 They filed refund claim of service tax paid on the input service which they
have utilized in export of goods as stipulated in Notification No. 41/2012-5T dated
29.06.2012. The said notification allows rebate of service tax paid on the taxable
service received by the exporter of goods and utilized by them for export of goods. The
enabling provisions for levy of SBC on services were introduced under Section 119 of
the Finance Act, 2015 under Chapter-V of the said Act as under:
Swachchh Bharat Cess
118, (1) This Chapter shall come into force on such date as the Central
Government may, by notification in the Official Gazetfe, appoint.
(2) There shall be levied and collected in accordance with the provisions
of this Chapter, a cess to be called the Swachh Bharat Cess, ds service fax
(emphasis supplied) on all or any of the taxable services at the rate of two
per cent on the value of such services for the purposes of financing and
promoting Swachh Bharat Initiatives or for any other purpose relating
thereto,
(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition fo any cess or service tax leviable on such taxable services under
Chapter V of the Finance Act, 1994, or under any other law for the time
being in force.
(4) The proceeds of the Swachf Bharat Cess levied under sub-section (2)
shail first be credited to the Consolidated Fund of India and the Central
Government may, after due appropriation made by Parfiament by law in
this behalf, utilize such sums of money of the Swachh Bharat Cess for
such purposes specified in sub-section (2), as it may consider necessary.
(5) The provisipns of Chapter V of the Finance Act, 1994 ang the riles
made_there under, including those relating to refunds and exemptions
from tax, interest and imposition of penaity shall, as far as may be, apply
in_relation to the fevy and colfection of the Swachi Bharat Cess on taxabie
services, as they apply in relation to the levy and colfection of tax on such
taxable senvices under Chapter V of the Finance Act, 1994 or the rules

Page Ha_ 4 of 11



- Appeal Mo, VaE, 10, 68 & cGOMI01T

made there under, as the case may be.”

4.3 The appellant also relied upon Frequently Asked Question (FAQ) on SBC
issued by Central Board of Excise & Custom. Relevant portion of the said FAQ are
reproduced herein below:-

@1 What is Swachh Bharat Cess (SBC)?

Ans. [t is 2 Cess which shall be levied and collected in accordance with the

provisions of Chapter VI of the Finance Act, 2015, called Swachh Bharat

Cess, ds senvice fax on all the taxable senvices at the rate of 0.5% of the

value of taxabie service.

G & Whether separate accounting code will be there for Swachh Bharat
Cess?
Ans. Yes, for payment of Swachh Bharat Cess, a separate accounting code

would be nolified shortly in consultation with the Principal Chief Controlier
of Accounts, These are as follows:-

| Swachh Bharat | Tax | Other Recelpts|  Penalties Deduct |
Cess (Minor | Collection Refunds
Head))
0044-00-506 | 00441493 (0441494 | 00441496 | 00441495

@10 Whether 58C is a 'Cess” on tax’ and we need to calculate SBC @
250% on the amount of service tax ke we were earfier doing for
calcilating Education Cess and SHE Cess?

Ans. Mo, SBC s npt a cess on Service Tax. SBC shall be fevied @ 0.5% on
the value of laxable services.

4.4 The provisions enumerated in Chapter-V of the Finance Act, 2015 and
FAQ issued by Central Board of Excise & Custom, SBC is very dear that SBC though
named a cess but it is not a Cess but a tax like service tax and all the provisions relating
to levy and collection of service tax as enumerated in Chapter-V of the Finance Act,
1994 and Rules made there under in;luqﬂgr_mns.e refating to exemption and refund

I-.j-.
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Appeal Mo VL 10068 & BHG0MZNT

from tax will be applicable to SBC also, Further in FAQ, an accounting code has been
prescribed wherein refund of SBC should be accounted for. If there is no intention of
allowing refund of SBC to the public at large, question of notifying accounting code for
refund of SBC would not have been arisen.

4.5 They relied upon various notifications issued by Central Board of Excise &
Custom on 02.02.2016 whereby SBC component allowed as rebatefrefund to the
exporter. Summary explaining the changes brought in by said notifications are
reproduced herein below:-
Swachh Bharat Cess Component allowed as Rebate/Refund + services used bevond
factory for export also refundable
S Service Tax Effect
‘n&.h’aﬂﬁr&ﬁm No.

' 1.|01/2016-ST at. | Notification No. 41/2012-ST, dated the 29th Jure,

| 102022016 12012 amended so as to allow refind of service t3x on
services used beyond the factory or any other place or
premises of proguction or manuacture of the said
goods for the export of the said goods and fo increase
the refund amount commensurate to the increased
sanvice tax rate,

—

2. |02/2016-ST o, |Notification No. 12/2013-ST, dated the 1st July, 2013
02-02-2016  |amended so as to allow refund of Swachh Bharat Cess
paid on specified services used in an SEZ,

3. |03/2016-ST at. | Notification No. 39/2012-ST, dated the 20th June,
02-02-2016 | 2012 amended s0 as to provide for rebate of Swachh
Bharat Cess paid on all services, used in providing
services exported in terms of rile 64 of the Service
Tax Rules.

AT
4.6 On going through the above, it is found that vide Motification MNo. lfzﬂiﬁ,
CBEC has increased the scheduled rate of tax refundable to the exporter due to
increase in tax because of introduction of SBC whereas vide Notification No. 2 & 3 with
respect to Motification Mo, 12/2013-5T dated 01.07.2013 and Notification No. 39/201.2-
ST dated 20.06.2012, refund of SBC is allowed to the exporter. In view of such
clarification brought in by the notification, the question of denying refund of 5BC to the
appellant does not arise, They further place on record that, in their own case, the

department itself has allowed the refund of SBC and therefore adopting the contrary
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stand in the case under consideration is not justifiable.

4.7 They further submitted that the enabling provision for levy of KKC on
services were introduced/incorporated under Section 161 of the Finance Act, 2016 vide
Chapter-V1 of the said Act. The relevant portion of the said provision through which the
same was introducec are reproduced herein below:-

"CHAPTER VI

‘Krishi Kalyan Cess'

"161 (1) This Chapter shall come info force on the 1st day of June, 2016.

(2) There shail be levied and collected in accordance with the provisions

of this Chapter, g cess o be called the Kristy Kalyan Cess, a5 service tax

(emphasis supplied) on all or any of the taxable services at the rate of 0.5

per cent. on the value of such services for the purposes of financing and

promoting initlatives to improve agricufture or for any other purpose

redating theretc.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in

addition to any cess or service tax leviable on such taxable services under

Chapter V of the Finance Ad, 1994, or under any other law for the time

being in force,

(4) The proceeds of the Krishi Kalvan Cess levied under sub-section (2)

shall first be credited to the Consolidated Fund of India and the Central

Government may, after due appropriation made by Fariiament by faw in

this behalf, utilive such sums of money of the Krishi Kalyan Cess for such

purpases specified in sub-section (2), as & may consider necessary.

(5) The provisioas of Chapler V of the Finance Acl, 1994 and the rules

made there unger, including those relating fo refunds and exemplions

from tax, interest and imposition of penatty shall, as far as may be, apply

in relation to the levy and collection of the Krishi Kalvan Cess on laxable

services, as they apply in relation to the levy and colfection of tax on such

taxable services under the said Chapler or the rules made there uriger, as

the case may be. ™

4.8 They relied upon the Frequently Asked Question (FAQ) on KKC issued by
Central Board of Excise & Custom. Relevant portion of the said FAQ are reproduced
herein below:-

Q1: What is KKC?

Ans : It is @ Cess called as Krislv Kalyan Cess, which shall be levied and

colfected in accordance with the growisions of Chapter VI of the Finance
7
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' ,-'“ Act, 2018, as Service tax on all the taxable services at the rate of 0.5% on
the value of such taxable services,

|||||||||||||||||||||||||||

Q10: Whether KKC is a ‘Cess on tax’ and we need (o calouiate KKC @
0.5% on the amount of Service tax like we were earlier doing for
calcwiating Education Cess and SHE Cess?

Ans : No. KKC is not a Cess on Service tax. KKC shall be levied @ 0.5% on
the value of taxable services.

.............................

Q12: What is the accounting code for KKC?
Ans . The Central Government vide Circular No. 194/4/2016-5T dated May
26, 2016 has nolified separate accounting codes for payment of KKC in

the following mannear;-

| Krishi Kalyan | Tax Collection | Other Receipts | Penalties | Deduct

: Cess (Minor | Refunds

| Head) | |

| 0044-00-507 | 00441509 00441510 00441512 !'aﬁ&;ﬁ}.-?

4.9 On perusal of the provisions enumerated in Chapter-VI of the Finance Act,
2016 and FAQ) issued by Central Board of Excise & Custom, it is found that KKC is not a
Cess but a tax like service tax and all the provisions relating to levy and collection of
service tax as enumerated in Chapter-V of the Finance Act, 1994 and Rules made there
under including those relating to exemption and refund from tax will be applicable to
KKC also. Further in FAQ, an accounting code has been prescribed wherein refund of
KKC should be accounted for, If there Is no intention of allowing refund of KKC to the
public at large, question of notifying accounting code for refund of KKC would not have
been arisen. Under Cenvat Credit Rules, 2004, credit of KKC is allowable against the
payment of KKC by the service provider. o

4.10 They relied upon various notifications issued by Central Board of Excise &
Custom on 26.05.2016 whereby KKC component allowed as rebate/refund to the
exporter, Summary explaining the changes brought in by said nofifications are
reproduced herein below:-

Krishi Kalyan Cess Component allowed as Rebate/Refund
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ShNo.|  Notfcation No. | Effect
01 | 30/2016-Service Tax| Seeks to amend notification No. 12/2013- |
dt. 26-05-2016 ST, dated the 1st July, 2013 50 as to inter

alta alfow refund of Krishi Kalyan Cess
| paid on specified services used in an SEZ. |
g2 | 29/2016-5ervice Tax | Seeks to amend notification No. 39/2012-
at. 26-05-2016 5T, dated the 20th June, 2012 50 as to
| provide for rebate of Krshi Kalyan Cess
- paid on ail services, used in providing
services exported in terms of rule 64 of
' the Service Tax Rules,

4.11 On going through the text summary of notification reproduced herein
above, it is found that vide Notification No, 29 & 30/2016 with respect to Notification
MNo. 12/2013-5T dated 01.07.2013 and Notification No. 39/2012-5T dated 20.06.2012,
refund of KKC is allowad to the exporter. In view of such clarification brought in by the
notification, the question of denying refund of SBC to the appellant does not arise.

4.12 They refied on decision rendered by the Hon'ble High Court of Karnataka
in the case of M/s. TV3 Motors Ltd. Vs Union of India in Writ Petition No. 51753/2013
and 38767-69/2014 wherein the Hon’ble High Court has held that rebate of automobile
cess paid on motor vehicles exported out of India Is refundable even though the same
is not mentioned in Notification No. 19/2004-CE(NT). They rely on decision of the same
High Court in the case of Commissioner of Central Excise Vs, Shree Renuka Sugars Ltd,
in C.E.A. No. 14/2008 wherein the Hon'ble High Court has held that cess which Is levied
on production of sugar is nothing but a duty of excise and as per Rule-3 of the Cenvat
Credit Rules-2014, credt of such duty as excise are available to the appellant. The
same analogy would apply to the case of SBC & KKC and appellant is eligible and
entitled for refund of SBC & KKC as senvice tax paid on service received which were
utilized for export of goods,

P
X |

Findings:

5. [ have carefully gone through the facts of the case, the impugned orders,
appeal memoranda and the written as well as oral submissions of the appellant, The
issue to be decided in the present case is as to whether the impugned arders rejecting
refund of SBC and KKC peid on the services used for export of goods under Notification
No. 41/2012-5T dated 29.06.2012 i5s correct or not.
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6. The appellant has vehemently contended that the refund claims were
rejected without giving any notice as to why such amount is being deducted; that no
opportunity was given to the appellant to explain their case and the ‘Principles of
Natural Justice’ have not been followed by the lower adjudicating authority. 1 find
ample force in this argument made by the appellant. T find that the refund claims were
decided by the lower adjudicating authority without issuance of Show Cause Notice to
the appellant and without granting opportunities of personal hearing to them. It is
settied position of law that the refund claims should not be rejected without issuance of
Show Cause Notice demonstrating reasons for denialfrestriction of refund claim or
without affording sufficient opportunities to explain their case.

7. Notification No. 41/2012-ST is clearly stating refund of service tax paid
and sub-section (2) of Section 119 of the Finance Act, 2015 and sub-section (2) of
Section 161 of the Finance Act, 2016 clearly stipulate SBC and KKC as service tax
respectively. Sub-section (5) of Section 119 of the Finance Act, 2015 and Section 161
of the Finance Act, 2016 also stipulate that all provisions related to refund under
Finance Act, 1994 shall be applicable to SBC & KKC. It is not coming out from the
Impugned orders whether above provisions were taken into consideration by the lower
adjudicating authority or not since no Show Cause Notice or personal hearing notices
were Issued to the appellant. Therefore, these impugned orders, being non speaking
orders as far as rejecting refund claims of SBC & KKC is concerned, are not carrect and
not legally sustainable at all.

8. In view of above facts, the impugned orders need to be set aside and the
matter needs to be remanded back to the lower adjudicating authority to pass speaking
and reasoned orders giving fair and reasonable opportunities to the appeliant.

B
8.1 I find that the Commissioner (Appeals) has power to remand appeals as
decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs, Singh Alloys (P) Ltd.
reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble
CESTAT in the case of CCE, Meerut-1 Vs. Honda Seil Power Products Ltd. reported in
2013 (287) ELT 353 (Tri-Del) wherein it has been held that Commissioner (Appeals) has
inherent power to remand a case under the provisions of Section 35A of the Act, The
Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated
Hotels Ltd. has also held that even after the amendment w.e.f, 11.05.2011 in Section
354 (3) of the Central Excise Act, 1944, the Commissioner {Appeals) would retain the

power ko remand.
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Y. In view of the above facts, 1 set aside the impugned orders and allow the
appeals by way of remand with direction to the jurisdictional Divisional AC/DC to pass
speaking and reasoned orders offering fair and reasonable opportunities to the
appellant within 3 manths of receipt of this order,

8.0 wreftea g gor 1 1§ ardrew a fAveR swiEa @i @ fim s )
9.1 The appeals filed by the appellant stand disposed off in above terms.
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham

4) Guard File.
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