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. ORDER IN APPEAL ::

The appeals listed below have been filed by M/s, Terapanth Foods Lid.,
"Maitri Bhavan”, Plot No. 18, Sector-08, Gandhidham-Kutch (hereinafter referred to as
"the appellant”) against Orders-In-Original shown against each appeal no. (hereinafter
referred to as "the impugned orders”) passed by the Assistant Commissioner, Service
Tax Division, Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating
authority™),

| 5r, | Appeal File No. | Orcer-In-Original No. Eﬁéﬁ_i?&mﬁéﬁnﬁ'&aﬁ | Amount of
No. refund caim
rejectid
{im Hs.)
|01 | V2/8/GDM [2017 | ST/465/2016-17 & OB.12.2016 | Jum, 2016 | 24,818 |
02 | V2/11/GDM /2017 | ST/490/2016-17 & 08.12.2016 | Jul, 2016 [ 3
03 | V2/12/GDM /2017 | ST/491/2016-17 & 08.12.2016 | May, 2016 T 0,249/~ |
04 | V2/70/GDM /2017 | ST/149/2017-18 & 21.04.2017 | Apr, 2016 to Mar, 2017 52,914/~ |
(05 | V2/71/GDM /2017 | ST/131/2017-16 & 21.04.2017 | Apr, 2016 to Mar, 2017 J— T LBIG-
2. The facts of the case are that the appellant filed refund claims under

Notification No.41/2012-ST dated 29.06.2012 of service tax paid to various service
providers for rendering taxable services in relation to export of goods for the period
specified in the refund claims. The lower adjudicating authority vide impugned orders
rejected the refund claim of Swachchh Bharat Cess (hereinafter referred to as "SBC")
and Krishi Kalyan Cess (hereinafter referred to as the "KKC™) for the amount as shown
in the above Table.

3. The lower adjudicating authority vide Order-In-Original No, ST/149/2017-
18 dated 21.04.2017, not only rejected refund claim of SBC of Rs. 5,906/- and KKC of
Rs. 4,933/- pertaining to the relevant period, but also deducted SCB of Rs. 42,075/-
which had already been sanctioned and disbursed to the appellant under previous
Order-in-Original Nos. (i) ST/168/2016-17 dated 02.05.2016; (n) 5T/195/2016-17 dated
11.05.2016 and (iii) ST/221/2016-17 dated 25.05.2016, without issuance of SCN for
recovery of such erroneous refunds under Section 73(1) of the Act.

4, Being aggrieved with the impugned orders, the appellant preferred the

appeals, inter-alla, on the following grounds:

() The lower adjudicating authority erred in law and on facts in rejecting the refund
of KKC and SBC to them without assigning any cogent reason,

(i}  The lower adjudicating authority f_L!rther erred in rejecting the refund without
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affording any opportunity to present their case and thus violating the principles
of natural justice.

5. Personal hearing in the matter was attended to by Shri Manish H. Vora,
Chartered Accountant, who reiterated grounds of appeal and submitted that neither
SCN nor PH Notice issued to them: that no opportunity of personal hearing has been

given to them; that the refund earlier granted on SBC & KKC was recovered from them
from refund of service tax granted,

5.1. During the course of personal hearing, Shri Manish H. Vora, CA also
submitted written submission stating as under:

5.1.1 The refund of SBC & KKC were rejected/denied to them without affording
any opportunity/notice to the appellant to explain their case as to why such refund
should not be denied to them. It is fundamental Principle of law that before deciding
any issue against the appellant they must be given an opportunity to represent their
case as to why such action should not be taken. The lower adjudicating authaority has
given go by to such fundamental Principle of Law and rejected claims of the appellant
by simply stating that "SBC & KKC is deductable from the dlaim” without assigning any
reason as to why such claim is deductable thus violating the Principles of Natural
Justice.

5.1.2 They filed refund claim of service tax paid on the Input service which they
have utilized In export of goods as stipulated in Notification No, 41/2012-ST dated
29.06.2012. The said notification allows rebate of service tax pald on the taxable
service received by the exporter of goods and utilized by them for export of goods, The
enabling provisions for levy of SBC on services were introducedyincorporated under
Section 119 of the Finance Act, 2015 under Chapter-V of the said Act. The relevant
portion of the said provision through which the same was introduced are reproduced
herein below:-
Swachchh Bharat Cess i

119. (1) This Chapter shall come into force on such date as the Central

Government may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Swachh Bharat Cess, as service fax

{emphasis supplied) an alf or any of the taxabie services at the rate of two

per cent on the value of such services for the purpoeses of financing and

promating Swachh Bharat initiatives or for any other purpose refating

- Pagat B, 4l 12



B Appeal No: VB, 11, 12, T0 B THGOMZ017 /I_,A

thereto.

{3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such laxabie services under
Chapter V of the Finance Act, 1994, or under any other law for the tme
being in force.

(4) The proceeds of the Swachh Bharat Cess levied under sub-section (2)
shall first be credited to the Consoligated Fund of India and the Central
Government may, after due appropriation made by Padlament by law in
this behalt utiize such sums of money of the Swachh Bharat Cess for
such purposes specified in sub-section (2), as it may consider necessary.
(5) The provisions of Chapter V of the Finance Act, 1994 and the rules
made there under, including those relating to refunds and exemptions
from tax, interest and imposition of penalty shall, as far as may be, apply
in rejation to the levy and collection of the Swachh Bharat Cess on iaxable
services, as they apply in relation to the fevy and collection of tax on such
taxable services under Chapter V of the Finance Act, 1994 or the nues
made there under, 3s the case may be.”

They also relied upon the Freguently Asked Question (FAQ) on SBC issued by Central
Board of Excise & Custom. Relevant portion of the said FAQ are reproduced herein
below:-

Q.1 What Is Swach/1 Bharat Cess (58C)7

Ans. It is a Cess wirich shall be fevied and collected in dccordance with the

provisions of Chapler VI of the Fnance Adt, 2015, called Swachh Bharal
Cess, as service tax on all the taxable services at the rate of 0.5% of the
value of taxable service.

Q. § Whether separate accounting code will be there for Swachh Bharat
Cess?

Ans. Yes, for payment of Swachh Bharat Cess, @ separate accounting code
wouid be notified shortly in consultation with the Principal Chief Controler
of Accounts. These are as foflows. -

Cwachh Bharat | Tax | Other Receipts | Penalties | Deduct |
Cess (Minor | Collection | Refunds |
Head)

ragm Mo, Sal 12
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0044-00-506 | 00491493 | 00441497 | 00441496 | 00441495 J

@10 Whether SBC is a 'Cess” on tax’ and we need to calculate SBC @
0.50% on the amount of service tax like we were earfier doing for
calculating Education Cess and SHE Cess?

Ans. No, 5BC is not @ cess on Senice Tay. SBC shall be levied @ 0.5% on
the value of taxable services.

On perusal of the provisions enumerated in Chapter-V of the Finance Act, 2015 and
FAQ Issued by Central Board of Excise & Custom, SBC is not a Cess but a tax like
service tax and all the provisions relating to levy and collection of service tax as
enumerated in Chapter-V of the Finance Act, 1994 and Rules made there under
Including those relating to exemption and refund from tax will be applicable to SBC also,
Further in FAQ, an accounting code has been prescribed wherein refund of SBC should
be accounted for. If there is no intention of allowing refund of SBC to the public at

large, question of notifying accounting code for refund of SBC would not have been
arisen,

5.1.3 They relied upen various notifications issued by Central Board of Excise &
Custom on 02.02.2016 whereby SBC component allowed as rebate/refund to the
exporter. Summary explaining the changes brought in by said notifications are
reproduced herein below:-

Swachh Bharat Cess Compenent allowed as Rebate/Refund + services

used beyond factory for export also refundabie

Sr  Service Tax Effect
na.| Notification No.

1. |01/2016-5T dt. |Notification No. 41/2012-5T, dated the 29th June,
02-02-2016  |2012 amended so as to allow refund of service tax on
senvices used beyond the factory or any other place or|
\premises of production or manufacture of the said
goods for the export of the said goods and fo increase
the refund amount commensurate to the increased
service tax rate.

2. |02/2016-5T at. |Notification No. 12/2013-ST, dated the Ist July, 2013

Page Mo, # of 17
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(2-02-2016  |amended so as to allow refund of Swachh Bharat Cess
oaid on specified services used in an 5EZ.

I |03/2016-5T att. Notification No. 39/201 .?-S'T,_a.’amd the 20th June,
02-02-2016 2012 amended so as to provide for rebate of Swachh
Bharat Cess pald on all services, used in providing
services exported in terms of rule 64 af the Service
I Tax Rules,

On going through the above, it is found that vide Notification Na. 1/2016, CBEC has
increased the scheduled rate of tax refundable to the exporter due to increase in tax
because of introduction of SBC whereas vide Notification No. 2 & 3 with respect to
Notification No. 12/2013-5T dated 01.07.2013 and Notification No. 39/2012-ST dated
20.06.2012, refund of SBC is allowed to the exporter. In view of such clarification
brought in by the naotification, the question of denying refund of SBC to the appellant
does not arise. They further place on record that, in their own case, the department
itself has allowed the refund of SBC and therefore adopting the contrary stand in the
case under consideration is not justifiable.

5.14 They further submitted that the enabling provision for levy of KKC on
services were introduced/incorporated under Section 161 of the Finance Act, 2016 vide
Chapter-VI of the said Act. The relevant portion of the said provision through which the
same was introduced are reproduced herein below:-

"CHAPTER VI

'Krishi Kalyan Cess'

"161 (1) This Chapter shall come into force on the 1st day of June, 2016,

(Z) There shall be levied and collected in accordance with the provisions

of this Chapter. a cess to be called the Krishi Kalyan Cess, as service tax

(emphasis supplied) on all or any of the taxable services at the rate of 0.5

per cent. on the valve of such services for the purpases of financing and

promoting iniliatives to improve agriculture or for any other purpose

relating therets.

() The Krishii Kalyan Cess leviable under sub-section (2) shall be in

addition to anvs cess or service tax leviable an such taxable services under

Chapter V of the Finance Act, 1994, or under any other faw for the time

being in force

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2)

shall first be credited to the Conselidated Fund of India and the Central

Government may, after due appropriation made by Parfiament by law in

|I.!
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this behalf, utilise such sums of money of the Krishi Kalyan Cess for such
purposes specified in sub-section (2), as it may consider necessary,

(5) The provisions of Chapter V of the Finance Adt, 1994 and the rules
made there under, including those relating fo refunds and exemptions
from tax, interest and imposition of penalty shall, as far as may be, apply
in refation to the levy and collection of the Krishi Kalyan Cess on taxable
services, as they apply in relation to the levy and collection of tax on such

taxable services under the said Chapter or the rules made there under, as
the case may be.™

They relied upon the Frequently Asked Question (FAQ) on KKC issued by
Central Board of Excise & Custom, Relevant portion of the said FAQ are reproduced

herein below:-

Q1: What is KKC?

Ans : It 5 a Cess called as Knishi Kalyan Cess, which shall be levied and
collected in accordance with the provisions of Chapter VI of the Finance

Act, 2016, as Service tax on all the taxable services at the rate of 0.5% on
the value of such taxable services.

QI0: Whether KKC is a 'Cess on tax” and we need to calculate KKC @
0.5% on the amount of Service tax like we were earfler doing for
calcuiating Education Cess and SHE Cess?

Ans : No, KKC is not a Cess on Service tax. KKC shall be levied @ 0.5% on
the value of taxable sorvices,

212 What is the accounting code for KKC?

Ans : The Central Government vide Circular No. 194/4/2016-5T dated May
26, 2016 has notified separate accounting codes for payment of KKC in
the following manner:-

“Krishi Kalvan | Tax Collection | Other Receipts | Penalties | Deduct
Cess (Minor | Refunds

| | |

. Head) | ]
0044-00-507 | 00441509 | 00441510 00441512 | po441511

s

On perusal of the provisions enumerated in Chapter-V1 of the Finance Act, 2016 and
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FAQ issued by Central Board of Excise & Custom, it is found that KKC is not a Cess but
a tax like service tax and all the provisions relating to levy and collection of service tax
as enumerated in Chapter-V of the Finance Act, 1994 and Rules made there under
including those relating to exemption and refund from tax will be applicable to KKC
also. Further in FAQ, an accounting code has been prescribed wherein refund of KKC
should be accounted for. If there s no Intention of allowing refund of KKC to the public
at large, question of notifying accounting code for refund of KEC would not have been
arisen. Under Cenvat Credit Rules, 2004, credit of KKC is allowable against the
payment of KKC by the service provider,

5.1.6 They refied upon varipus notifications issued by Central Board of Excise &
Custom on 26.05.2016 whereby KKC component allowed as rebate/refund to the
exporter. Summary expleining the changes brought in by said notifications are
reproduced herein below:-

Krishi Kalyen Cess Component allowed as Rebate/Refund

SNo.|  Notification No. Effect
01 | 30/2016-Service Tax| Seeks to amend notification No. 12/2013-
dt. 26-05-2016 ST, dated the Ist July, 2013 50 as to inter

, alia allow refund of Krishi Kalyan Cess paid
an specified services used in an SEZ.

02 | 29/2016-Service Tax | Seeks to amend notification No. 39/2012- |
at. 26-05-2010 ST, dated the 20th June. 2012 50 as to
provide for rebate of Krishi Kalyan Cess
patd on all services, used in providing
services exported in terms of rule 64 of the
Sonvice Tax Rules. |

On going through the text summary of notification reproduced herein above, It is found
that vide Notification No. 29 & 30/2016 with respect to Notification No. 12/2013-5T
dated 01.07.2013 and Notification No. 39/2012-ST dated 20.06.2012, refund of KKC Is
aliowed to the exporter. In view of such clarification brought in by the notification, the
question of denying refund of SBEC Lo the appellant does not arise. v
5.1.7 They relied on decision rendered by Hon'ble High Court of Karmnataka in
the case of M/s. TVS Mators Ltd. Vs Union of India in Writ Petition No. 51753/2013 and
18767-69/2014 wherein the Hon'ble Court has held that rebate of automobile cess paid
on motor vehicles exported out of India is refundable even though the same is not
mentioned in the Notification No. lgflwmj. They rely on decision of the same
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High Court in the case of Commissioner of Central Excise Vs, Shree Renuka Sugars Ltd,
in C.E.A. No. 14/2008 wherein the Hon'ble Court has held that the cess which is levied
on production of sugar is nothing but a duty of excise and as per Rule-3 of the Cenvat
Credit Rules-2014, credit of such duty as excise are available to the appellant. The
same analogy would apply to the case of SBC & KKC and appeliant is eligible and
entitled for refund of SBC & KKC as service tax paid on service received which were
utilized for export of goods.

5.1.8 They also submitted that in some of the 010, while sanctioning the refund
of service tax, the lower adjudicating authority has deducted/recovered the amaount of
SBC granted in earlier OIO to the appellant without Issuing any Motice asking the
appellant to show cause as to why such adjustment should not be made and thus
violated the principle of natural justice on this count also.

Findings:

B, I have carefully gone through the facts of the case, the impugned orders,
appeal memaoranda and the written as well as oral submissions of the appellant. The
Issue to be decided in the present case is as to

(1) whether refund of SBC and KKC paid on the services used for export of goods under
Notification No. 41/2012-ST dated 29.06.2012 is admissible or not?

(ii) Whether orders passed are correct or not?

7- The appellant has contended that the refund claims were rejected without
Qiving any notice as to why such amount is being deducted: that no opportunity was
given to the appellant to explain their case and the "Principles of Natural Justice' have
not been followed by the lower adjudicating authority. 1 find ample force in this
argument made by the appellant. I find that the refund daims were decided by the
lower adjudicating authority without issuance of Show Cause Notice to the appellant
and without granting opportunities of personal hearing to them. It Is settled position of
law that the refund claims should not be rejected without issuance of Show Cause
Notice demaonstrating reasons for denial/restriction of refund claim or without affording
sufficient opportunities to explain their case. o)
7.1 Notification No. 41/2012-ST is clearly stating refund of service tax paid
and sub-section (2) of Section 119 of the Finance Act, 2015 and sub-section (2) of
Section 161 of the Finance Act, 2016 dearly stipulate SBC and KKC as service tax
respectively. Sub-section (5) of Section 119 of the Finance Act, 2015 and Section 161
of the Finance Act, 2016 also stipulate that all provisions related to refund under
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Finance Act, 1994 shall be applicable to SBC & KKC. It is not coming out from the
impugned orders whether above provisions were taken into consideration by the lower
adjudicating authority or not since no Show Cause Notice or personal hearing notices
were issued to the appellant. Therefore, these impugned orders, being non speaking

orders as far as rejecting refund claims of SBC & KKC is concemned, are not sustainable
at all.

8 I find that appellant has also contended that in some of the impugned
orders, while sanctioning refund of Service Tax the lower adjudicating authority has
deducted amount of SBC & KKC already granted vide earlier Orders-in-Original without
issuing any Show Cause Notice or only P.H. Notice, which is complete viclation of the
principles of natural justice. I find that the lower adjudicating authority vide Order-1n-
Original MNo. 5T/1459/2017-18 dated 21.04.2017, not only rejected refund claim of SBC
of Rs. 5906/- and KKC of Rs. 4,933/- pertaining to the relevant period, but also
deducted SBC of Rs. 42,075/- which had already been earfier sanctioned and disbursed
to the appellant under previous orders, as detailed below, from refund of service tax
grantable/granted to the appellant without issuance of SCN.

Sr. | Order-In-Original | Date - Swachh
No. | No. Bharat Cess
Recovered

1 | ST/168/2016-17 '-_uz.ns.zmﬁl 19725
2 |ST/195/2016-17 | 11.05.2016| 20416
3 | S§T/221/2016-17 | 25.05.2016 | 1934
I otal a7

_J_ - I'I“‘1:|tal ] _ID_E

8.1 1 am of considered view that such adjustment of refund amount already

sanctioned vide previous orders recovered from subsequent refund claims without
issuance of Show Cause Notice or without affording fair and reasonable opportunities of
personal hearing to explain their case against the proposed adjustment is against the
principles of natural justice, Therefore, 1 find that impugned orders deducting refund of
SBC & KKC, sanctioned under previous orders, are not correct, legal and proper on this
account also,

9. In view of above facts, the impugned orders need to be set aside and the
matter needs to be remanded back to the lower jurisdictional adjudicating authority to
pass speaking and reasoned orders after offering fair and reasonable opportunities to
the appeliant.

lr !'I_lll".-

Fagpi Mo, 17 o 12



12

Appeal Mo, W38, 10 12, TO & TOGDM2G1T

10. 1 find that the Commissioner (Appeals) has power to remand appeals as
decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs, Singh Alloys (P) Ltd,
reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble
CESTAT in the case of CCE, Meerut-I1 Vs. Honda Seil Power Products Lid, reported in
2013 (287) ELT 353 (Tri-Del) wherein it has been held that Commissioner (Appeals) has
inherent power to remand a case under the provisions of Section 35A of the Act. The
Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated
Hoteis Ltd. has also held that even after the amendment w.e.f. 11.05.2011 in Section
35A (3) of the Central Excise Act, 1944, the Commissioner (Appeals) would retain the
power to remand.

11. In view of the above facts, 1 set aside the impugned orders and allow the
appeals by way of remand with direction to the jurisdictional Divisional AC/DC to pass
speaking and reasoned orders offering fair and reasonable opportunities to the
appellant within 3 months of the receipt of this order,

1. ardierme ZanT ot 1 w8 ardrew &1 frvery swe w1 fw s b
12. The appeals filed by the appellant stand disposed off in above terms,
e
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M/s. Terapanth Foods Ltd,, . mﬂ:ﬂ' fafares, |
"Maitri Bhavan”, Plot No. 18, Sector-08, o
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad,
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The-Assistant Commissioner, GST & Central Excise Division, Gandhidham
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