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T-frR ItdE, rE-d-.f, (jr{tE{), tl;ffitc qERr crkd /
Passed by Shri Kurnar Santosh, Comntissioner (Appe.rls), Rajhot

.lFI{ JIPJr'.fl €.:ryd }r,q-ad/ :o"gai r5r.r+ ]rr.rfar, #fu J?qr( ".rn6i +dffir, trd.Ila / .ra;FR / in{lrrrqt eERl fqdafi&r n t
{ }Cv rq IBd /

Arising oul of above mentioneri olo issued by Addalional/JoinuDeputy/Assistant conrmissioner central Excise / servkre..tax.
Rajkot / Jamnagar / candhidhnm ;

3T+tr6-dt & cffi d;T drrl (rE qifl /Nanre & Adrrress or the Appcflcnt & Tiespo.denr :-

Mis. Terapanth Foo,is Ltd.,, "Maitri Bhavan" pror No. rB, sector-0g,Gharrcrhidhar,
(Kurch)

is lrd?r(3rffr) S eqfira +i r qFd HEREa dtl+ , fgrrFd c1F.r6ril / efir+Tsr * {mtr lrqli{ aEr. €{ tq,n tt/Any person aggrieved by this lrder'in_Appeat may frre an ippear ro lhe a;propnate aulhorily in rhe lorowing way.

{tfi ?,8 }*o fiqrd ?nnF rd *arfr, 
-}r{T"iru 

;?Trqjfunrt,l t qH }{d. +;dt{ ,.nri .r.+., ,,iil;run 
, r9a4 sr rnu :l5B +rftia "r.a iaa xfoF rfl: tg{ra fi um 86 i Frn,r hTaGfaa 

"n:-sr'. #* e u .

Appeal lo cusloms, Excise l, service Tax Appellilte Tribunal under seclion 358 ot cEA. 1944 / under:jection u6 o{ rheFinance Ad, 1994 an appeal ties tor-

rf+'rvr {=zrr+ir fi F'<Fira ,tri nrrd *m n.s., *i.frr fiqra? rIF, rd nm{{ JFHiI ,a,fiqrfiirr & Erra,6. }rz Eci+ ;I
2. lnr. *. srff. 

"lf' E;d. tr f,r ;rir arffir rr "

The special bench of Cus(on,s, Excase & Service lax Appe ale Tribunat of West tstock No. 2, R t( puram, t{ew Delhi in amallers relalang to classilicati(,n and valualion

Sqrt-a qfi.rtz tla) Ji Talt' ,nr u$rdl + I'irrdr.elq srl) rrfrii thJlr srFa,. +dlq -rqE, s, --I nd nT.+, ]rlfftI ;,rll-lilFilr(tr) ft cliyq r}frq qfd+ dft.ffq +a 5r..r' rlaa #d ;;"d l;.:;:-* + -r.a, ,,t* ,,

I:-$- ry:l T9l9l"l^l?1"], ot cu"torr. Excise & service Tax Appeflare Tribunar (cESrAr) ar. 2i Froor, E,raunrati Brawa,,,
Asarwa Ahmedabad-380016 ,r case ot appeats other lhan as meniioned io para_ 1(a) above

rr$*q;qrqrfufi{sr *'Ener 'Ifi-{ rl{d {.Ti }€I\, ffiq r.rrd ?{.F (J{{i.r) F4x]ddt, 2001, + f.rz.}l 0 +.}in?id Errlftd f+\,at sqr EA.J +t rR cfi-q? ) rJ i+t "na' 
ilB! r rtrn d; i 

"a;'G 
1 

",u.,r,,*.. 
eFE s\ fltl, ^,,rl fi F'.,1ytr rrmn rrqr.lxi-al rc( 5 aruI o, -r+rfl +E 5 ir,.E rq, {n 50 n.tu {rrF *,*,'so r* il"";.,H t;;;;ni,]rqA 5.000/- $qt ]rrr4r l0 000/ ""n = Hrrllc sfl rr-si ;h eF r.rra Fl I fulfi., ,-^* ;.," ,"ral;I. 

'".d, 
.#.i];T,sg= 1 :*rJ Fr";f {bTdR *. arF a fan rft dfu et, * ++ rani ort >oiF.a ia <n,r #,;til;,; , ;i;

YT-R*c -,{,ra];Ir.d1 d.I ts ?rrsr,i A+ of:r. rA f,dtua ]r{rFq 
" 
r'qrJir+rq 4l er@l E.a i r o,-- irer, 1r.? ;il a,

IFIF ]rlir6a qt + Enr 500/- +w +: flrifta eJF, Jr'l F{rr Ft[ u

The appeal lo lhe App€llal( Tribuoal shall be filed in quadnrplicale in lorm EA 3 / 6s prescritred under ltlrte 6 of Centrai
Excise (Appeal) Rules,200l and shall be accompanied aqainsl one which at leasl should be accompanied by a lee ol Rs1,000/ Rs.5000/-, Rs.10001)/' where anrourt of duty demand/irtereslhenatly/refurd is uplo 5 Lac, 5 Lac ro so i"i 

"n,rabove 50 Lac respectively 1 lhe lorm ol crossed bank dra{l in favour ol A:st Registrar ot trranch ol a,'y nominatea putlic
sector bank ol the place wliere lhe bench of any norninaled public seclor bank of the placs where lhe be;ch of rtre frirruirar
is siluated. Applicalion madr ,or grant of stay shall be accontpanjed lry a fee o, Rs 500t

Ig.S" -*8*- 4' [se'^xfid. FfiE ]fiJF;i{F. t9S4 f.r tIfl 36111 +.y,-rta $rr.,r firJl"t ff tqg{ A. l}rn q r+.r"jrIitifil-f, sq; S L-5 I EE pftol i fi ar Ht rE ,n-+ nllr hI .)at1 n. l}-a dr"l {-r ,r+ ct rr.*i.n ni, ,f'*.r,a l'.f
Br.h ErEq rtk {dr} t 6q i rlr r+ qlt i npr, a5i 

-tturor 
a 

"in 
.-r" +,f ii :,fi -"*'*,7,lr;4. 5q( 5 ilr€ qr 5{rl :Fp, 5 ars r@ zn 50 drB 4F ar+ n?ftn 50 dr@ {.cc n rrFF. I a) -.ser r rrnoi *r < nnn,

Tqd Xtrdl 10.000/. qd *r Btiffa "rn r1q.fr ctr r*a 6it l,'.Afrd -cf-6 x, trrran. ,ratoi ,-l+, ,o;n*d O ,- ;";rFFI+ rB..rr t rfl n F&.J) $ sr*ft.rai qtr * *d, {drr :irfi tu-ftsd i;l cnrr *iur F+.a irrrr srfu I 
""1.q. 

.,.; 
"i 

;,i",
fl^6*,gl^6,"r Qr aFr s{frr jqr.Jrq iarur[rFF{,a sl 

"nsr ft'"a} i.r.r"lrarir,t l,.sr a, fii ,t; {';;
5001 Fqn fl fftlrl.-d ,J-{ .rEl {,aar 6h[ t/

The 
_ 

appeal under sub seltjon (1) of Sectron 86 of lhe Finance Acl 1994, lo the Appe ale Tribunat Sha't be Iitcd iI
quadruplicale in FoIm S-T lj as prescribed unJer Rule 9(1) of lhe Service ]ax Rules 199a. and Sha be 

"..orp"n*,i 
W ,

copy oI the order appealed against (one. oI which shall be ce(itied copy) anlt shoLrtd b,) acco panied by a fees o{ hs
1000/- where lhe aNounl cf selvice lax & inlerest ,lenranded 3 penalty levied {)1 Rs 5 Lakhs or tess. Rs.:000/ where ltre
amounl of service lax & rnleresl demanded & penally .levied' is -rnoie than ftve lakhs bul not exceedtog na f,,fty r,ir,i,i,
Rs.10,000^ where the amount of service tax & irlteresl denran(ted I penatty levied is nt(,re lhan tttty fatitrs rupeel. ,ri ttre
form ol crossed bank draf in lavour ol lhe Assislanl fiegislrar ol tire bench of non)inate(t puNic Se'ctor sa,rr, Li tl,e prale
where lhe bench ot Tribunrl is situEled. / Applcatioir mad; br granl ol slay stral be acconrpanied Lty a fee ot Rs 5u0/-.

,.)

(i)

(i0

(iii)

(B)

{ffiq ilfr, dI (rg & $tcl / 2,,,r L-toor. (iS I t}hata[

tS 6t{i ft4 ltg, / Ila,,e Cour.se t(ing l{oad.
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Tele Fax No. (t.i-81 - 217i952i241t 142 Dnrail: cerappeals[a]kot(r?grrrai l.co|r

160 0() Irra+lcr Raikot -

::sr$+-ir (3rS-eS) 6r firqtflzr,

O/O THE COIIIMISSIONIiR

{sg uq tl-<TI fir srJr tdJq JnTrd s.ri-iri::

(APPIiALS), CST & CENTRAL I'XC15E,
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rlir xq-di{r rniffir +1 il{t r adird fi.t it Tidtr.I
vr'ww cbec gov.ill i:ir  {{ Ir+"i e t i
{or the elabotale, delailed and lalesl

fds{d 311-r ef{c qrdrra} + iA\', }-fi-{FS hrrrrfu A"nla.

0 ol appeal ro lhe higher appellate authorily, lhe appellant may

i

2

1i) f{ia }1tftq{. 1904 dr qfl so fn J,r-rnr3r} (2) !q (2A) + lr,rlrd rJ & rrs nft6r, +ar6{ 1iffit. 1994, + h-€rff 9(2) \r4

0l2A) A; a6d El\iifd $,r{ S r.-7 * fi ;n fi-sdT rrd J+r$ ffllI l{FI+a, +;efq Jiqra ?J"6 nrrdr lrr+a (rq-O, t-"ffa 5acl( ?r.6

{dlfr qrita .lnt?r f,r ]]fdqi nTr4 +:t (rffi fi r'+ qid qfiltir dHl {ri6n) ritr }Frrrn r-dr{I s6rrr6 3ir,tr{d lflI{r f,cirrd. i-ffq
iia{r{ 1L{/ t{r6{, 6t n{rfrq .qcrF.ffi{"r + Aqa d,i {i,1 +r fi{?r li srm }Ttlr 6r cfi ali fipr n riTrd {Gft Ftft | /
The appeal under sub seclion (2) and (2rq) of lhe seclion 86 the Finance Acl 1994, shall be liled in For ST7 as p.escribed

under Rule 9 (2) & 9(2A) ol ihe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Cenlral Exclse or Commrssinner. Cenlral Excrse (Appeals) (one of which shall be a cerlified copy) and copy of lhe order

passed by lhe Commissioner authorizing lhe Assi-<lanl Commissioner or Depuly Commissioner ot Central Excise/ Service Tax

lo frle lhe appeal befde the Appellate lribunal.

dlar 1!c6 adJa racla t!n!6 q-d irdrsr lr{f&r $ft'r+ror (ts.+) + c1?r }Srdt + {rrfr E ffiq r.TE rf6 }rfufi{tr 1944 *r
rrRr 3-5qi 4' 3iaria ri # fiasa ir8lG-{Jr, 1994 8r rrRr s3 i lidrrf, iqr$.{ +t $1 f,Ft fi ,r* t, fi :nerr + cfi 3rfi'&c
qrfu+inr,i n$ir +r? tlla i-nq ?li6/d-qr 6{ 4lrr + 10 lrfa ij (tO"/4, Tq qrrr lii g#dr ii{rfid t, cr Edr.T, T{ i.{fr Edrdr
ffqrfad t. E;r rlrdFr la]rl qr',, srrd ici tr{ lrRr - liiFi-d f,Er 1+ vr} alff rdR-d eq Trfr'r es olt' fis t ]Ifu6 a 6tr

+nfr{r riqr{ lr"4 rr{ $d16{ * }idJrd "fii?r f{iq fl. rri4" r} f*E ?fft6{ t
(0 rmr ll a +.3ii+d {dI{
(ai) {tdic Bri +r fr at ard nf9-r

(iii) i;r{ iin Fzrnrqrff * ftTrr 5 + lrdda i4 i6,r
- qtd 116 E; as rrrr i. nrrrnq triillq (n 2) .]rnfdrlrr 2014 + rni.rT t Td' E $ v{r&q crer6rt i rfiqr l&rFrrJrd

FrJr.l lr$ I-{ 3r,fl.{ +i drrt ;16l Fi-.it/

i:or an appeal lo be filed beiore ihe CESIAf, |nder Seciaon 35F oi lhe Cental Excise Acl, 1944 which is also made

applicable lo Service far under Seclon 83 ol lhe Finance Act, 1994, an appeal against this order shall lie before the Tribunal

on paymenl ol 10qo ol lhe duly demanded where dLrly or duly and penally are in dispule, or penally, where penally alone is rn

dispuie p.ovided the amounl of pre'deposit payable wolrld be subiect to a ceiling of Rs l0 Crores,

Under Celllral Excise and SeF/ice Tax, Duly Demanded" shall include :

(i) amouni determined under Seclion 11 Di

(ii) amounl ol erroneous Cenvat Credil laken;

(iii) arnounl payahle under Rule 6 of lhe Cenval Credil Rules

provided furnher llral the Oovisions of lhis Scction shall not apply lo lhe slay applicalion and appeals pending before

any appellale aulhoriiy prior to the commencenrent of lh6 Fioance (l.,lo.?) Acl, 2014.

inrir n-r6r{ {i ya.tlli'6r fiiEl :

Rovision alplicalion lo Gov€rnment of lndia:

$F rflqrr d.] qatteTur qrfd+r h.FdGrfu-a [rJrdr d fidtq r, nc ?fd+ xftf*{ff, 1994 $r qm 35FE t q{E c{id6 S }idrtd Jl{r
qnta, *nra +rt+n. .lFfinq ,{Eca S6fF, itra }irrrq rrno Er'n4. qlrft ,ift'.r. *{a &r ,r{a, sF( nFl. 4 H1-ll0o0l, +i
Fr,qr drdr inlB.trl i
A revision applicalion lies tr) lhe Under Secrelary, lo lhe Gove(nmenl of 

'ndia, 
Revjsion Applicalion L,nil, Nlanistry ol Finance,

Depa.lnrenl ol Beverue, 4th Floo., Jeevan Deep Burldino Parlianrenl Sireel, New Delhi-110001, under Seclion 35EE of the
CEA 1944 in respecl ot ihe Jollowing case. qoverned try firsr proviso lo sub section (1) of Section-35B ibid:

qfi mi, d Ht {+:rna i ,.r,r,i ,1. T6r irFEra EFm rri:t dJ fs.{ Grruni x isR r? -raJrFa ai dt,rf {r ffi lia 6r.Erl {r
tsr lH ra l4'{" A CT. rsR ,rF qr,-7rrl;r- ai e'rr{. m ft;4 i{er rra i 4r 

'rc[. 
Ji r rq s cFFfi{Er +' At ri. ffi +r{sri qr

l:ffi effi{ ,16 J] nrd q 
"f{,sl;i + /m..1 /1r/

ln case oi any loss of goods, where rhe loss occurs in iransil from a laclory lo a warehouse or to anolher faclory or from one
warehouse lo anoiher durino lhe coorse of processing of lhe goods in a warehouse or tn slorage whether in a faclory or in a

8lr{i t -crfr- fud1 [l!i qr arr ai Giqia 6{. rl Ia -4 
frffFr * (rrrFd aEi ard q{ fifr ,r+ +dq rflrq ef6 & gr (ft{d) i

,rr6il i, ,r lnra & qr.r rqifi rFi Er m o" f"Iqt, 4r rFt 6, /

ln case of rebaie oi duiy ol excrse orr goods exponed lo any country or lerrilory outside lndia ol on excisable malerial used in
lhe manufaclure ol lhe goo(ls wlrich are exiorted io any rtournry or ieralory onlside lndia

,i? ];gra ?I-a {i lFr;ni ftir' tr-a rra;F al6r }qi{ {I rfld at arar ffira F*4r rfqr tt /

ln Lase of Boods erpo,led uutsi'le ltdra E,(porr lo l.iepal or Bhutan, yvilhout paynent of doty

oJiftirr ricR 4, 1icr(a ?1.4 t }IrcrF +i r.F -{l fffr 6-{I? fff $F}frra rrd ff,+ idfiF qrdqEn fi 6a ffl;q & ,rg i J,]tr rE
jir??r 

"i $m{f, {rrJrdt +'dfl ffir ltirfurs {.i 1, tggB 8t rmr los a e6rrr iiqd fi rB a-fts Jflra $ffr4TGQ qr ql cre c
cAtd l'6q 4r'Ar/
Credrl ol any duly allowed 10 be ltilized lowards payrnenl ol excise duly on final products under the provisions ol this Acl or
lhe Rules made lhere under srch order is passed by lhe Cornmissioner {Appeals) on or after, lhe dale appointed under Sec.
109 oi lhe Finance (l.io 2) Acl, 1998.

rq{t{d lrfid'T +I et rterri lrcr rE fi EA8 e . ft 4;ftq rFrfra rrs 1rffo1 lM,2001, fifr{{ 9 + ridid afrih'a t,
$r3nerr+{iiiqrr63ff6trrdJiafiqrslarfF(rrqt}Fdlni(.r-qirrrqayrtrrslrftmrr*rfidcfi-qid-mrd6taIfr
a,f{ir..r lrr.r t'{ ffiq r.1il( rln6 ,fi}ftr[q 1t44 {'T rnrr .]5 .EE 4 Tra Eiqlii'rra Sl 3rir{rft * qrtT $ At{ q{ TR-6 fn cA
{idrn *i ;rr,ft qrBqt /

The above applicalion shall be made in drplrcate in Form No. EA'8 as specified under Rule, I of Central Excise (Appeals)
Rrrles, 2001 within 3 monllis from the date on which ihe ord€r soughl io be appealed against is communicated and shall be
acconlpanied by lwo copies each oi lhe OIO and Order ln-Appeal li should also be accompanied by a copy of TR-6 Chaltan
evidencirrg paylrlent of presc.lbecl {ee as prescribed rrlder Seclion 35-EE of CEA, 1944, under Major Head ol Account.

qntaror rai1" h.Tq hr?l r{d i}tifrtr rr,-q 6. raljFn fr rfr nntn ,

inFr qar.{ 16$ !i5 dRlr 6ct {r 5{r1{ 6ff 6r d} rqt 200/ +'r ,r-rrdEr ffi_qr nR. yt{ qf4 Ti.Trd {dq !.6 irrcr srri t;qEr d d
Ftrd 1000 / q;r }Iqa1;{ thn dro I

the revisrorl appicatron shnll be accomp3nied by a lee of Rs. 2001 where the amounl nvolved in Ropees One Lac or less
and Rs 1000/ wlere the amount invotved is more ihan Rupees One Lac.

B r" IRt q of { 3t {t,\ fl trIriirr e ,i] r.q6 rld rna .s'hrr !l"E, +r {rrarl;r, :st+a ra t i}.qr ir ditt sE.r'-! +
rt} Er at fi t"I{rl 'rd .:-J t ffi + fu' ql.rI{".{ft }firq rnrfu+rvr *t tq afta qr c-& s.+n +r ('+ J*r{(a i+-qr' -' F | /
ln cdse, if lhe order covers various numbeis oi orde. io Original, Iee lor each O.l.O. should he paid in lhe aforesaid manner,
noi walhslandino the iacl lh3t lhe one sFpeal Io the Appellanl Tribunal or the one appticatton lo lhe Cenlral covl. As lhe case
may be, rs tillerl lo avoi{l s,riplo a wi,rk ii axcising its I tatth tee oi Rs. 100/- for each.

o{Fi?i€rd -alrrr,+.r r5"a; fiirl},rn, rj75, + 3r4.qilt-r + r{.cR { lnarr r,.i €ll,ra rra?r 4t cfr q{ Fiifrd 650 $ct 6r
aTIITarIl ifHli raf+Z allr 6'l;il illl6lrl /

One copy-t,t dpfrlrranon or O lO as llte case mav LrLa. and lhe order of lhe adjudlcalrng a0thority shatl bear a coun fee slanrp
of Rs. 6 50 as presc tled under Sched|le I rn t€rms of ihe Coun Fee Aci,t975, as amende(t

&m rre+, ffia 'crr]?, tr-F r,d sdFn }Flf.frlr .qrtrrfirfiror (fir liR) ffi1 lg82 r qfrd -d ,rjq ffifirc rrrdt sl
fll-,xiifd {.{i drd fr{El 6} }if{ rft rqrd xraNi k?rr .-1 tr i
Allenlion is also invited lo the lules coveaiflO these and olher relaled mattes contained in the Cusloms, Excise and Servrce
Appellate'lribunal (Prccedure) R0les, 1982.

(ii)

(L)

(ii)

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(cl)

refer to lh€ l)epartmental websile wrdw
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Appeal No:V2l8, 11, 12,70 &71lGDMl2017

:: ORDER IN APPEAL::

The appeal:; listed below have been filed by M/s. Terapanth Foods Ltd.,

"Maitri Bhavan", Plot No. 18, Sector-08, Gandhidham-Kutch (hereinafter referred to as

"the appellant") against ,3rders-In-Original shown against each appeal no. (hereinafter

referred to as "the impugned orders") passed by the Assistant Commissioner, Service

Tax Division, Gandhidhzrm-Kutch (hereinafter referred to as "the lower adjudicating

authority").

Sr.

No.

Appeal File No

01 Y2lslcDM 120t7

07 vzl77lcDM 12017

03 vzllzlcDq 120t7

04 v2l70lcDM 12017

05 v2lTuGDM 12077

Order-In-Original No. & Date Period of Refund claim

sT I 46s I 2016-77 & 08. 12.2016

sT I 490 I 20 16-77 & 08. 12.2016

5T I 49 U 2016-17 & 08. 12.2016

sT I 749 I 20 t7 -78 & 2t.04.20 17

sT I t3tl 20 17 - 18 & 21.04.20i7

2. The facts of the case are that the appellant filed refund claims under

Notification No.4112012-sr dated 29.06.2012 of service tax paid to various service

providers for rendering taxable services in relation to export of goods for the period

specified in the refund claims. The lower adjudicating authority vide impugned orders

rejected the refund claim of swachchh Bharat cess (hereinafter referred to as "sBC")

and Krishi Kalyan cess (hereinafter referred to as the "KKC") for the amount as shown

in the above Table.

3. The lower adjudicating authority vide Order-In-Original No. STll49l20l7-

18 dated 21.04.20L7, not only rejected refund claim of SBC of Rs. 5,906/- and KKC of

Rs. 4,933/- pertaining to the relevant period, but also deducted SCB of Rs. 4Z,O75l-

which had already be,:n sanctioned and disbursed to the appellant under previous

Order-in-Original Nos. (i) STl16812016-17 dated 02.05.2016; (ii) ST/195/2016-17 dared

11.05.2016 and (iii) 511221.12016-17 dated 25.05.2016, without issuance of SCN for

recovery of such erronr:ous refunds under Section 73(1) of the Act.

4. Being ag,3rieved with the impugned orders, the appellant preferred the

appeals, inter-alia, on the following grounds:

(i) The lower adjuclicating authority erred in law and on facts in rejecting the refund

of KKC and SBC to them without assigning any cogent reason.

(ii) The lower adjudicating authority fufther erred in rejecting the refund without

Amount of

refund claim

rejected

(in Rs.)

?4,B7Bl-Jun,2016

Ju1,2016

May,2016

Apr, 2016 to Mar, 2017 s2,9t4l-

37,2301-

20,2q91-

Apr, 2016 to lvlar, 2017 1,816/-

Paqe No. I of 12
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Appeal No V2l8, 11,12,70&71tGD lt2\1t

affording any opportunity to present their case and thus viorating the principres

of natural jr-rstice.

5. Personal hearing in the matter was attended to by shri Manish H. Vora,

Chartered Accountant, who reiterated grounds of appeal and submitted that nelther

scN nor PH Notice issued to them; that no opportuniry of personal hearing has been

given to them; that the refund earlier granted on sBC & KKC was recovered from them

from refund of service tax granted.

5.1' During the course of personar hearing, shri Manish H. vora, cA arso

submitted written submission stating as under:

5.1.1 The refund of sBC & l(Kc were rejectecl/denied to them without affording

any opportunity/notice to the appellant to explain their case as to why such refund

should not be denied to them. It is fundamental principle of law that before deciding

any issue against the appellant they must be given an oppoftunity to represent their

case as to why such action should not be taken. The lower adjudicating authority has

given go by to such fundamental principle of Law and rejected claims of the appellant

by simply stating that "sBC & KKC is deductable from the claim,, without assigning any

reason as to why such claim is deductable thus violating the principles of Natural

lustice.

5.1.2 They filed refund claim of service tax paid on the input service which they

have utilized in expoft of goods as stipulated in Notification No. 41l2012-ST dated

29.06.2012. The said notification allows rebate of service tax paid on the taxable

service received by the exporter of goods and utilized by them for export of goods. The

enabling provisions for levy of sBC on services were introduced/incorporated under

section 119 of the Finance Act, 2015 under chapter-v of the said Act. The relevant

portion of the said provision through which the same was introduced are reproduced

herein below:-

Swachchh Bharat Cess

119. (1) This Chapter shall come into force on such date as the Centrat

Government may, by notification in the Official Gazette, appoint.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Swachh Bharat Cess. as service tax

Gmphasis on all or anv of the taxable seruices at the rate of two

per cent on the value of such seruices for the purposes of financing and

promoting Swachh Bharat initiatives or for any other purpose relating

Il
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thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in

addition to any cess or service tax leviable on such taxable services under

Chapter V of the Fifiafic€ Act, 1994, or under any other law for the time

being in force.

(4) The proceeds ot'the Swachh Bharat Cess levied under sub-sectlon (2)

shall first be creditttd to the Consolidated Fund of India and the Central

Government may/ dfter due appropriation made by Parliament by law in

this behalf, utilize :;uch sums of money of the Swachh Bharat Cess for

such purposes spec,;fied in sub-section (2), as it may consider necessary.

(5) The orovisions of Chapter V of the Finance Act, 1994 and the rules

includino those relatino to refunds and exemotions

from tax, interest and imoosition of penaltv shall. as far as mav be. applv

r"/'

in relation to the levv and collection of the Swachh Bharat Cess on taxable

seruices. as the at:,,olv in relation to the leW and collection of tax on suchV

taxable s urlder Chapter V of the Finance Act, 1994 or the rules

made there under, as the case may be."

They also relied upon the Frequently Asked Question (FAQ) on SBC issued by Central

Board of Excise & Custorn. Relevant portion of the said FAQ are reproduced herein

below:-

Q.1 What is Swachh Bharat Cess (SBC)?

Ans. It is a Cess shall be le and collected in accordance with the

of rVIof Finance 2015. called Swachh Bharat

Cess, as service ta.< on all the taxable seruices at the rate of 0.5o/o of the

value of taxable service.

Q. 8 Whether sepnrate accounting code will be there for Swachh Bharat

Cess?

Ans. Yes, for payment of Swachh Bharat Cess, a separate accounting code

would be notified :ihortly in consultation with the Principal Chief Controller

of Accounts, These'are as fo//ows:-
\i

Swachh Bharat

Cess (Minor

Head)

Tax

Collection

Page No. 5 of 12
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0044-00-506 00441493 00441494 00441496 00441495

Q.10 Whether 9BC is a 'Cess'on tax'and we need to calculate SBC @

0.50% on the amount of service tax like we were eailier doing for

calculating Education Cess and SHE Cess?

Ans. No, SBC is not a cess on Seruice Tax. SBC shalt be levied @ 0.5o/o on

the value of taxable serulces.

on perusal of the provisions enumerated in chapter-V of the Finance Act, 2015 and

FAQ issued by central Board of Excise & Custom, sBC is not a cess but a tax like

service tax and all the provisiOns relating to levy and collection of service tax as

enumerated in chapter-v of the Finance Act, 1994 and Rules made there under

including those relating to exemption and refund from tax will be applicable to sBC also.

Further in FAQ, an accounting code has been prescribed wherein refund of sBC should

be accounted for. If there is no intention of allowing refund of sBC to the public at

large, question of notifying accounting code for refund of SBC would not have been

arisen.

5'1.3 They relied upon various notifications issued by central Board of Excise &

Custom on 02.02.2016 whereby sBC component allowed as rebate/refund to the

expofter. summary explaining the changes brought in by said notiflcations are

reproduced herein below:-

Swachh Bharat Cess Component allowed as Rebate/Refund + seruices

used beyond factory for export also refundable

Sr

no.

Seruice Tax

Notification No.

Effect

1 01/2016-5T dt.

02-02-2016

Notification No. 41/2012-57) dated the 29th June,

2012 amended so as to allow refund of seruice tax on

services used beyond the factory or any other place or

premises of production or manufacture of the said

goods for the export of the said goods and to increase

the refund amount commensurate to the increased

service tax rate.

2. 02/2016-5T dt. Notiflcation No. 12/2013-ST, dated the lstJuly,2013

{.,,
1t.\
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amended so as to allow refund ofSwachh Bharat Cess

oaid on specified services used in an SEZ.

03/2016-5T dt.

02-02-2016

Notification No. 39/2012-57) dated the 20th June,

2012 amended so as to provide for rebate of Swachh

Bharat Cess paid on all services, used in providing

seruices exported in terms of rule 6A of the Service

Tax Rules.

On going through the atrove, it is found that vide Notification No. 1/2016, CBEC has

increased the scheduled rate of tax refundable to the exporter due to increase in tax

because of introduction of sBC whereas vide Notification No. 2 & 3 with respect to

Notification No. 12l2013-sr dated 01.07.2013 and Notification No. 39/2012-sr dated

20.06.2012, refund of liBC is allowed to the exporter. In view of sucli clarification

brought in by the notification, the question of denying refund of sBC to the appellant

does not arise. They further place on record that, in their own case, the department

itself has allowed the rr:fund of sBC and therefore adopting the contrary stand in the

case under consideration is not justifiable.

5.1..4 They further submitted that the enabling provision for levy of KKC on

services were introduced/incorporated under section 161 of the Finance Act, 2016 vide

chapter-Vl of the said Act. The relevant portion of the said provision through which the

same was introduced are reproduced herein below:-

"CHAPTER VI

'Krishi Kalyan Cess'

"161 (l) This Cnapter shall come into force on the lst day ofJune, 2016.

(2) There shall be levied and collected in accordance with the provisions

of this Chapter, a cess to be called the Krishi Kalvan Cess. as seruice tax

Gmohasis ilied) on all or anv of the taxable se at the rate of 0.5

\',}

per cent. on tl,,e value of such services for the purposes of financing and

promoting inr,iiatives to improve agriculture or for any other purpose

relating thereti.t.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in

addition to an/ cess or service tax leviable on such taxable services under

Chapter V of ,lhe Finance Act, 1994, or under any other law for the time

being in force

(4) The proceeds of the Krishl Kalyan Cess levied under sub-section (2)

sha/l first be credited to the Consolidated Fund of India and the Central

Government may, after due appropriation made by Parliament by law in

\l; 
.''"
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this behalf, utilise such sums of money of the Krishi Kalyan Cess for such

purposes specified in sub-section (2), as it may consider necessary.

(5) The VISDNS Of Chaoter V of the Fin nce AcL 1 and the rules

made there under. those relatino fo refunds and exemptions

from tax, interest and imposition of penalty shall, as far as may be, apply

in relatlon to the levy and collection of the Krishi Kalyan Cess on taxable

serviceg as they apply in relailon to the levy and collection of tax on such

taxable servlces under the said Chapter or the rules made there under, as

the case may be."

5.1.5 They relied upon the Frequently Asked Question (FAQ) on KKC issued by

Central Board of Excise & custom. Relevant portion of the said FAe are reproduced

herein below:-

Q1: What is KKC?

Ans : It is a Cess called as Krishi Kalyan Cess, which shall be levied and

collected in accordance with the provisions of Chapter VI of the Finance

Act, 2016, as Service tax on all the taxable seruices at the rate of 0.5o/o on

the value ofsuch taxable services.

Q10: Whether KKC is a 'Cess on tax' and we need to calculate KKC @

0.5o/o on the amount of Service tax like we were earlier doing for

calculating Education Cess and SHE Cess?

Ans : No, KKC is not a Cess on Service tax. l(KC shall be levied @ 0.5o/o on

the value of taxable services.

Q12: What is the accounting code for KKC?

Ans : The Central Government vide Circular No. 194/4/2016-5T dated May

26, 2016 has notified separate accounting codes for payment of KKC in

the following manner:'

Krishi Kalyan

Cess (Minor

Head)

Tax Collection Other Receipts Penalties Deduct

Refunds

0044-00-507 00441509 00441510 00441512 00441511

On perusal of the provlsions enumerated in Chapter-Vl of the Finance Act, 2016 and
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FAQ issued by Central Board of Excise & Custom, it is found that KKC is not a Cess but

a tax like service tax and all the provisions relating to levy and collection of service tax

as enumerated in Chapter-V of the Finance Act, 1994 and Rules made there under

including those relating to exemption and refund from tax will be applicable to KKC

also. Further in FAQ, an accounting code has been prescribed wherein refund of KKC

should be accounted for. lf there is no intention of allowing refund of KKC to the public

at large, question of notlfl,ing accounting code for refund of KKC would not have been

arisen. Under Cenvat Credit Rules, 2004, credit of KKC is allowable against the

payment of KKC by the service provider.

5.1.6 They relied upon various notifications lssued by Central Board of Excise &

Custom on 26.05.2016 u,,hereby Kl(C component allowed as rebate/refund to the

expofter. Summary explaining the changes brought in by said notifications are

reproduced herein below:-

Krishi Kalya'n Cess Component allowed as Rebate/Refund

Notification No. Effect

30/2016-Serur:e Tax Seeks to amend notification No. 12/2013-

57) dated the lst July, 2013 so as to inter

alia allow rcfund of Krishi Kalyan Cess paid

on specified services used in an SEZ.

dt. 26-05-201ti

Seeks to amend notificatiotl No. 39/2012'

5T, dated the 20th June, 2012 so as to

provide for rebate of Krlshi Kalyan Cess

paid on all services, used ln providing

services exported in terms of rule 6A of the

Service Tax Rules.

29/2016-Seruh:e Tax

dt. 26-05-201t;

on going through the text :;ummary of notification reproduced herein above, lt is found

that vide Notification No. ,19 & 3012016 with respect to Notification No. 12l20i3-ST

dated 01.07.2013 and Notif ication No. 3912072-Sf dated 20.06.2012, refund of KKC is

allowed to the expofter. In view of such clarification brought in by the notification, the

question of denying refund 'rf SBC to the appellant does not arise' 
if

5.1.7 They relied on decision rendered by Hon'ble High court of Karnataka in

the case of M/s. TVS Motorr; Ltd. Vs Union of India in writ Petition No. 51753/2013 and

38767-6912014 wherein the Hon'ble court has held that rebate of automolrile cess paid

on motor vehicles exportecl out of India is refundable even though the same is not

mentioned in the Notification No' 19/2!04-GE{NT)' They rely on decision of the same

Paqe No.9 of 12
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\.1
High court in the case of commissioner of central Excise Vs. shree Renuka Sugars Ltd.

in c.E.A. No. 1412008 wherein the Hon'ble Court has held that the cess which is levied

on production of sugar is nothing but a duty of excise and as per Rule-3 of the cenvat

credit Rules-2014, credit of such duty as excise are available to the appellant. The

same anarogy wourd appry to the case of sBC & KKC and appellant is eligible and

entitled for refund of sBC & KKC as service tax paid on service received which were

utilized for export of goods.

5.1.8 They arso submitted that in some of the oro, whire sanctioning the refund
of service tax, the lower adjLrdicating authority has deducted/recovered the amount of
sBC granted in earrier olo to the appeilant without issuing any Notice asking the
appellant to show cause as to why such adjustment shoulcl not be made and thus
violated the principle of natural justice on this count also.

Findingst

6' I have carefury gone through the facts of the case, the impugned orders,
appeal memoranda and the written as wefl as orar submissions of the appelant. The
issue to be decided in the present case is as to

(i) whether refund of sBC and KKC paid on the services used for export of goods under
Notification No. 4Il2012-sr dated 29.06.zor2 is acrmissibre or not?

(ii) Whether orders passed are correct or not?

7. The appellant has contended that the refund claims were rejected without
giving any notice as to why such amount is being deducted; that no opportunity was
given to the appellant to explain their case and the'principles of Natural lustice,have
not been followed by the rower adjudicating authority. I finci ampre force in this

argument made by the appellant. I find that the refund craims were decided by the
lower adjudicating authority without issuance of show cause Notice to the appeilant

and without granting oppoftunities of personal hearing to them. It is seftled position of
law that the refund claims should not be rejected without issuance of Show cause

Notice demonstrating reasons for denial/restriction of refund claim or without affording

sufficient opportunities to explain their case.

T.L Notification No. 41l2012-sr is clearly stating refund of service tax paid

and sub-section (2) of section 119 of the Finance Act, 2015 and sub-section (2) of

section 161 of the Finance Act, 2016 clearly stipulate sBC and KKC as service tax

respectively. sub-section (5) of Section 119 of the Finance Act, 2015 and section 161

of the Finance Act, 2016 also stipulate that all provisions related to refund under

iil: ),i.

<:: J
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Finance Act, 1994 shall be applicable to SBC & KKC. It is not coming out from the

impugned orders whethrlr above provisions were taken into consideration by the lower

adjudicating authority or not since no Show Cause Notice or personal hearing notices

were issued to the appe,llant. Therefore, these impugned orders, being non speaking

orders as far as rejecting refuncl claims of SBC & KKC is concerned, are not sustainable

at all.

B I find that ,appellant has also contended that in some of the impugned

orders, while sanctioninE refund of Service Tax the lower adjudicating authority has

deducted amount of SBC & KKC already granted vide earlier Orders-in-Original without

issulng any Show Cause Notice or only P.H. Notice, which is complete violation of the

principles of natural justice. I find that the lower adjudicating authority vide Order-In-

Original No. ST/149/2017-18 dated 21.04.2017, not only rejected refund claim of SBC

of Rs. 5,906/- and KKC of Rs. 4,933/- pertaining to the relevant period, but also

deducted SBC of Rs. 42,0751- which had already been earlier sanctioned and disbursed

to the appellant under previous orders, as detailed below, from refund of service tax

grantable/granted to the appellant without issuance of SCN.

\3

Order-In-Original

No.

Date

srl168l2oL6-t7

srl]9512016-17

sTl221l20t6-t7

8.1 I am of considered view that such adjustment of refund amount already

sanctioned vide previous orders recovered from subsequent refund claims without

issuance of Show Cause Notice or without affording fair and reasonable opportunities of

personal hearing to explair their case against the proposed adjustment is against the

principles of natural justice. Therefore, I find that impugned orders deducting refund of

sBC & KKC, sanctioned under previous orders, are not correct, legal and proper on this

account also.

9. In view of abrtve facts, the impugned orders need to be set aside and the

matter needs to be remanded back to the lower jurisdictional adjudicating authority to

pass speaking and reason(:d orders after offering fair and reasonable oppoftunities to

i
I

Swachh

Bharat Cess

Recovered

02.05.2016 19725

11.05.2016

25.05.2016

20416

t934

42075Total

Sr.

No.

1

2

3

the appellant.
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10. I find that the Commissioner (Appeals) has power to remand appeals as

decided by the Hon'ble CESTAT in the case of ccE, Meerut Vs. singh Alloys (p) Ltd.

repoded as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble

CESTAT in the case of ccE, Meerut-Il Vs. Honda seil power products Ltd. reported in

2013 (287) ELT 353 (Tri-Del) wherein it has been held that commissioner (Appeals) has

inherent power to remand a case under the provisions of section 35A of the Act. The

Hon'ble Gujarat High court in Tax Appeal No. 276 of 20L4 in respect of Associated

Hotels Ltd. has also held that even after the amendment w.e.f. 11.05.2011 in section

35A (3) of the central Excise Act, 1944, the commissioner (Appeals) would retain the

power to remand.

11' In view of the above facts, I set aside the impugned orders and allow the

appeals by.way of remand with direction to the jurisdictional Divisional AC/DC to pass

speaking and reasoned orders offering fair and reasonable opportunities to the

appellant within 3 months of the receipt of this orcler.

t?.
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The appeals filed by the appellant stand disposed off in above terms.
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Copy to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone , Ahmedabad.
The Commissioner, GST & Central Excise, Kutch Commissionerate , Gandhidham

sistant Commissioner, GST & Central Excise Division, Gandhidham
uard File

1)

2)

3)

.i:. y.,.: , ,,' ;i

M/s. Terapanth Foods Ltd.,
"Maitri Bhavan", Plot No. 18, Sector-08,
Gandhidham-Kutch
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