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Arising oul of above mentioned OIO issued by Additio.auJoint/Deputy/Assislanl Commissioner, Central Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

$ffi & cffi mr alq aii q?II /Name & Address of the Appellant & Rospondsnt :-

M/s. Sanghi lndustries Ltd., Cement Division (Clinker Unit),,Sanghipurem, Taluka-

Abdasa, Kutch,

w Jrtn(3r{rd) t afoa atf erFa ffifua afr+ i JsTrd crffi / wft-fisr & sff!] lrfffr 6r{rt F{ srar tY
Any person aggaieved by lhis order-in-Appeal may file an appeal lo lhe appropriate aulhority in the following way.

ftfiT ?166 ,**q r;qr{ qEi (.E d-{rfrr 3drdrq ;qrqrfufi{ur + qld Jrqrf,. Adq ricrd afi+ 3{Eft{ff ,1944 6l URI 358 +,

iFfa-\.{ hF 3rtufr{a:1994 8r trm 86 + rf,+d FEfafud 1116 ff rfdl t r/ -
Appeal to Customs, Excise & Service Tax Appellate Tribu.al under Section 358 of CEA, 1944 / Under Section 86 of lhe
Finance Act, 1994 an appeal lies to:-

{rfi-6{Er {flrsa t sEi}ra €$ ErEd frfi rle, +dq sEraa eI6 \'d' *qr{{ 3{q-fr{ ;qrqlF-fr{ur fi Fa*c {rd, i{z af6 d
z, :m. +,) qrr, ai Alnfr, 6r SI qr* qrfdq r/ "

The speciaf bench of Cusloms, Excise & SeNice Tax Appellale T.ibunal of West Block No. 2, R.K. Puram, New Delhi in all

mallers aelaling to classification and valualion.

Jq{tff cffie t(a) Ji Tarc rI(' 3rfrt * 3rdTrar r]s s:fr 3r{ti drffr ef6. irfrr r.Tr4 ef6'lri C-ar6{ nffiq -qrqrfu6{sr

tMt ff qft'as dfq ffferr, , Eiffrq fr, E-flrff 
'I{d 

:rsrqt 3r6Fdqri- 3l.o?t +l 6I drir qrf6(r r/

io lhe West regional bench ot Cirstoms, ExcBe I Service Tax Appellale Tribunal (CESTAT) al, 2"d Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals olher than as menlioned in para- 1(a) above

yffiq;qrqfu.+rur * Fxrr 3rqrfr sEd Fri +, fr(, +dc riqr{ rF6 (rq-fr) fr{ffr{dt, 2001, * fr{fl 6 * 3iai-d fttft-d 16(
zrt sc{ EA.3 +t qn cfici d' rS B'qr .rrar arB(, r frt i ff * qq r.o cfr t {Fr, T6r rflra sf6 *t nia ,qrd fi si-
lit{ d4rqr rqr {rtdr, rcr, 5 me qr rr$ 5x, 5 or@ {rN qr 50 drs 6cr' F tr:iqr 50 drq scq S-$fu6 t a} FJIrr: 1,000/-

rri. 5.ooo/- 5fa JrrIfl lo,o00/- 5qq 6r fftrlltd frffr 116 Er efr tarn 6tr Etrlfrd rtffi 6r frrfla, Tirfuf, xqifrq
anqrftorq St rrn fi 16r.r+ {frF.rr fi rff t B;fi fi tEGr+ ai{ + &6 FdRr arft ffia fu grrs *sm lsqr nral flftv r

sifua 
=rqz 

6r fifla. d+ A rE rnor i Etnl rF(' r6i fldfod 3{drfrq arqfurrq fi qrcr Frd f r +rira yrhr (T| }ffo +,
R(. 3llrfri q{ t-{pr 500/. rc'q Er frqlfud T6 ffr 6{ir dfl u

The appeal lo lhe Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one \ hich at leasl should be accompanied by a fee of Rs.
1,0001 Rs.50001, Rs.10,0001 where amount of duty demand/inleresupenalty/refund is upto 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respeclively in the form of crossed bank draft in favour oI Asst. Registrar of branch oI any nominated public
sector bank of the place where lhe bench oI any nominated public seclor bank of the place where the bench of the Tribunal
is situat€d. Application made for granl of stay shall be accompanied by a fee of Rs. 5001.

yffiq aqrqrFr+rsr i Enai xfffr. la-a yfufi-qe, 1994 8t qrn 86(1) + 3idrtd d-qr+{ fr{a-qlff, 1S94, i fr{Ir 9 } * Fd
Frrlftd cEr S.T.-5 il qrl cfui fr dr dr sairfi \.d ys* flq ils 3Ger +, lffd 3rf & zls d, rs8r cfr srq d F .a Ft
{rart t (.6 cfr rtrrF'rd BH qrf39 3it{ 5rr d oa S re (.q cfr *' rnr, 16r n-{r6{ *t aiII ,qrJ fr nirr :h aqrqr zrqr
qdrar, 5cc 5 drs cr rs$ Fr, 5 drs Eq(r qr 50 irrs $c(r 6 3Iqqr 50 erq 5c('t :rfur t at E;e*: 1,000/- rri, 5,000/-
dd ]rtrdr lo 0ool rs4 fir trrtft-d ffr 9f"+ fr cfr sfrrd +tr frtrtfra {ffi sr rt4ifliT, difud 3rfffiq arclfu+rgr fr rr@] *
{rf[{r6 {fr€zR fi arff t ffi $ srd'ffi afd + *6 a-fl{r TrtI tsrfd-d fS SrF{ Eerfl ftqr anr qrR(' | +idft-fr flrs qir n-Jrf,r .

t6 tr,s r[qr f Eiir qf6(, rdr flifud ]rffiIq arqfu+r"r *r uw F:ra t | +rrfi 3n]sr (d jfr+o i ii1' 3rr]d-a.q{ * srq
soot rcc 6r ffqlft-d g6 fir d{ar drfi r/

The appeal under sub seclion (1) of Section 86 of lhe Finance Act, 1994, to the Appellale Tribunat Shalt be filed in
quadtuplicate in Form S.T.5 as prescribed under Rule 9(1) of lhe Servace Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amounl of seNice lax & inlerest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5OOOl where the
amounl of seNice tax I interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where lhe amount of service tax & inleresl demanded & penally levied is more lhan filty Lakhs rupees, in the
form of crossed bank draft in favour of lhe Assislant Regislrar of lhe bench of nominaled Public Sector Bank ol the place
where lhe bench of Tibunal is situated. / Application made for granl of slay shall be accompanied by a fee of Rs.5001.

(A)

(0

(ii)

(ii,)

(B)

2

::3lqra (3r+tr) rr rrdnr<,a-q qri t-cr 6{ 3ik fidq lrFilii $EF'::

O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE'

qffiq ilfr, fr r'g ff !firf, / 2'd Floor, GST llhavan'

ts +td ft4' t5, / Race course Ring Road,

Tele Fax No. 0281 247795212441l,42 Email: cexappealsrajkot@gmail com

lrd{q qqt

,^##o*
'flunnxm

{l;ffita/ Ra ikot - 3 60 00i



...2.". '
E-a yffEqq, 1994 ft qRr 86 6r f,c-uRr3ri (2) \rd (2A) + li ,i-d rS ff rr$ 3{+d., i-srn{ l:l{Fdl&, 1994, * F.{ff 9(2i (.i
9(2A) + 6d frqlfoa cs{ S.L-7 ,i fi dr FS-rt \rd ,s* rRr 3rl{€, nffiq r.qE rl6s Jlr{r sE4-d (yffo, i*q r.qE aln+
6dEr crfud l,IrA$ fi cfrai inra #l {rrr't (.fi cfa lFrFrd Fffr ?rfdT) $k srq+a rom +roq..i:n-q-a r:'q-r fqrT{d, +-h{

'flrd Effi/ i-{r6T. ai r$-fta arqtfufllT +t lniaa eJ rri +r h{rr t} sri inlli a cF ,t qrq C dT, 6rfl Efri- , /
The appeal under sub seclion (2) and (2A) of lhe section 86 the Finance Act 1994, shall be filed in For ST-7 as prescribed

under Rule I (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cen1.6l Excise or Commissioner, Cenlral Excise (Appeals) (one oI which shall be a cenifled copy) and copy of lhe order
passed by the Commissioner authorizing lhe Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to lile the appeal before the Appellale Tribunal.

frfrI ef.:6, &-ftq r.vrc r|ffi I,ri +Erfi{ ]rffi:r crfuf{sr (+€lO + cfr Jrqrdi + qrff} l'+n"tq r E ?f6 iraftqF 't944 *,I
trlo 3-5r'F * ,a,ld. nt "fr fd-dq xtufr{E, 1994 ff rrRr 83 + liart i{r6{ +t rft ar{ 6t ,rl t, ci rraur * yfa 3iff&c
crfufllr i xffd 6ri sffq sa,a ?ra.IfEr Fr ala + 10 cFrr tlo7o), sd HiTr (,ti {fltdr ffi t, qr qFtdr. rE tra qCrar

trErFfd t, 6r fl"rard fual ,rI1'. d?r{-fr fs rrm *, riata rsr f* Jd qffi 3rqBfr tq irFI as F{tl rcq t jrfufi a Btr

Adlq J?qla 116 rd *fl{{ * :irrl-a "aiq ftq rq 916" t frE raBf, *
(D qRrrlS*ird-ar+s
(iD t-{ic {rfi fi *,6 4 d {rftI
(iiD ffis Er ffqnrd.S + fr{r{ 6 + 3rdff, tq a6n
' {ad q6 fr fs lrm * clEqla R-.Aq (t. 2) 3rftfrqn 2014 & 3rrirT t $ f6fr 3rffrq erffi +' Eltr ft-qrflrtrd
+rrqa :r-S \.d :rtd d dq 6 Eht/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made

applicable to Service Tax under Seclion 83 of lhe Finance Acl, '1994, an appeal againsl lhis order shall lie before the Tribunal

on paymenl of 1006 of lhe duly demanded where duly or duly and penally are in dispule. or penehy. where pelalty alone is in

dispule, provided lhe amounl ol pre-depos:t payable would be subjecl to a ceiling of Rs. 10 Crores,

[Jnder Cenlral Excise and SeNice Tax, 'Duty Demanded" shall include i

(i) amounl determined under Section 11 D;

(ii) amounl ol effoneous Cenvat Credit laken;

(iiD amounl payable under Rule 6 of lhe Cenval Cr'edit Rules

- provided further that lhe provisions of this Section shall not apply to the slay application and appeals pending before

any appellate authority prior lo the commencemenl of lhe Finance (No.2) Act, 2014.

{rrd {r6R E} gafffiq Jrt( I

Revillon appllcation to Governrheflt of lndia:

rs }rirr 6r qfri?rq qIfufl ilFalifua nrsd t +rffq ricE ?|dE xfufr{ff, 1994 ft qm 3sEE + wlf qiTn *, Ji ia 3rd-(

lAq, *rra d*r. Tdtwur 3nifrd f,fii. Ea fir{a. rr+e Airpr. dS aE-f,, f{F Aq rqd. dE{ qr4. T+ tF&-10001, +t
l+.qr frrdr artFqt /
A revision application lies to the lJnder Secrelary, 10 the Government of lndia, Revision Applicalion Unit, Ministry of Finance,
Deparlmenl of Revenue, 4lh Floor, Jeevan Deep Building, Parliamenl Slreel, New Delhi-110001, under Section 35EE ot the
CEA 1944 in respect of the following case. gove.ned by first proviso to sub-section (1) of Section-3sB ibid;

qfr Trd +'fs'fr frsra * arri e, r5i aoerf G;fr ErdI +t F+.S 6rl-qd t ,rsR 
'rd 

* cRzrra * dt{rd qr E"S JrE 6r[sri qT

B{E.S(.qF s-cR"TFt{ptdeRrf6crtr6+d{ra,qndtrsR116iiqIrisRrlarrd+q.4F{urtaha,Gd{rroriqr
hm }isR ,fd fr qFi * {+qri i x,frt d'r,
ln case of any loss of goods, where lhe loss occurs in transil from a factory to a warehouse or lo another faclory or from one
warehouse lo another during lhe course of processing of lhe goods in a warehouse or in storage whether in a factory or in a

,rI{{+qr6{ffirogqIfr+lffidF{GariT+frMrrdcgFd6-r+amqr:rt,6Ardqr.clqT6+gr(ti}d)*
flrf,d f. al ,{rrd + qr6{ BS rrE qr at{ +t furd 6r ?rff tt / -
ln case of rebate of duty of excise on goods exported lo any country or territory outside lndia of on excisable material used in

lhe manufacture of the goods which are exported to any counlry or lerrilory outside lndia,

qe v;cr{ llffi {r q.rdF B(' har &r.d * qItr{, tcm cr t a +t {rfr fua f+-ql TrqI tr /
ln case of goods exported oulside hdia export to Nepal or Bhutan, wilhout payment of duly.

cffii'{a r;crd } s;qri rFa * ryrdrf, + fi(, il E{& l*{ is rftft{ff lri fq+, frA-a q'r{qFri * -Fd rrq +t qi t :ln G
:irhr d:n-+w (yfd) + -rdnr fa.t 3rfuft{ff ( " 2i. 1998 +I q'{I 109 } E{r{r fr-sd 6I {+'aftq:nrar qqr{lBQ q{ qI dr{,
crtad fuE zrt tr/
Credil of any duty allowed lo be ulilized lowards payment of excise duly on final products under the provisions of this Act or

the Rules made there under such order is passed by the Commissioner (Appeals) on or after, lire dale appointed under Sec-

109 of the Finance (No.2) Act, 1998.

rqtt{d sr+{d 6t d cfrqi e,rr ri@r EA-8 *. ai fi *;fl{ 
=cr6d 

rf6 txfi-d) l;ffi, 2001, + ftu{ 9 & liT4a Eafr'c t,
gs sritr * dicur +, 3 Er6 + 3iarf{ fi fr ft(. rlc{t{d 3n}fii + flr:{ {a lnerr a Jifffr Jnan ff d cfrqi iBrd *t affi
qrFqr €Fi ft Adq JBr< ala fff*{ff, 1944 fr trRr 35-EE + [iI iilffra''F ff 3rEqrff +, sr+q + at{ y{ TR-6 8r efr
fr-frrd ff qffi ql6('t / -
The above applicalion shall be made in duplicale in Form No. EA-8 as specified under Rule,9 of Central Excise (Appeals)

Rules, 2001 within 3 months Irom ihe date on which the order soughl to be appealed againsl is communicated and shall be

accompanied by two copies each of lhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan

evidenci.g payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under l\rajor Head of Account.

qfrfrHsr 3ni6 *' €FT ffiBd Fnttlta tta fr 3rdrqrfr fI drfi qifa(. 
I

*tf dr"a r+q \'4i dnr sct qr f,st 6q rt a sqi zool- 4I tfiarfi F6-qr arq 3t{ qfA {i{ra 1611 r'6 aro sqt t;qr<r d d
sqi 1000 -/ 6r trrrarfi l6qr irq I

The revision application shall be accompanied by a lee of Rs.2O0l where ihe amount involved in Rupees One Lac or less

and Rs. 1000/- where lhe amount involved is more lhan Rupees One Lac.

qA rq 3tlItl[ i 63 qfr Jirtlt +r flqray I a}'cFd-+ aa l'.:xr + R! ?lEF 6r rlrd!;r, Jqd-{d a4 t F+qr ofi rnfFtl FE dlT +
EH 6q !t #r frsr'q.d fi.i * r+i i frq qlnFlrfa fiAr, aqrfufirur "+f r'+ a{ia q d;#q sr+r +t (.fi 3n+{d F+-qr drdT t I i
ln ca'se, if the order covers various numbers of ordeF in Original, fee for each O.l.O. should be paid in the aforesaid manner,

not withstanding the facl lhal the one appeal to the Appellanl Tribunal or lhe one application lo the Central Govt. As the case

may be, is lilled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 1001 for each.

qtnsrio-d arcrdq qF $A@6, 1975, * Jqs{l-l + 3r,rsR {f, sBrr \.i F[Tfr 3rCir d'r efr c{ Fnfi[d 650 5qA Fr

arqrrq :ra fefr-e dn Etdr fiqt /
One copy'of application or O.l.O. as the case may be, and the order of the adjudicaling authorily shall bear a courl fee stamp

of Rs. 6.50 as prescribed under Schedule-l in terms of lhe Courl Fee Act,1975, as amended

fffir 1"6. +;fiq riqrq q6 (rq d-dr{{ 3rtrrq arqift-rrq (6r* EfiD i}lrflrqff, 1982 ,i qfda qii 3I-q ffilrd nraiii 4t
qfuda qra ard M'# 3rt{ ti tsrf, 3n6fta ffiqr .rrdr tt /

Attenlion is also inviled to the rules covering these and other relaled malters conlained in the Customs, Excise and Service

Appellale Tribunal (Procedure) Rules, 1982.

JEq lrfrffq cIffi 6t ]lff{ arB{ 6rA t qiifufl ;qrtr+, fuqa 3it{ rS-{dE cEtrrdi + h-s, J$dlrlt frrrFn-q adrrr{'

www.cDeclgov.rn +r 4{9 +ich.i F r /

For the el;borate, detailed and latest provisions relating to filifig of appeal lo the higher appellale aulhority, lhe appellanl may

reler to the Deparhental websile www.cbec.gov in

0

(ii)

(c)

(i)

(i0

(iii)

(iv)

(v)

(vi)

(D)

(E)

(F)

(G)



Appeal No: V2I04/EA2|GDM/2016

3

:: ORDER IN APPEAL ::

The Commissioner, Central Excise & Service Tax, Kutch (hereinafter

referred to as "appellant') has filed the present appeal against Order-in-Original No.

9/Asstt. Commr./2016 dated 30.03.2016 (hereinafter referred to as "impugned order')

passed by the Assistant Commissioner, Central Excise Division, Bhuj (hereinafter

referred to as 'lower adjudicating authority') in the case of M/s. Sanghi lndustries

Limited (Grinding Unit), P.O. Sanghipuram, Motiber, Tal. Abdasa, Dist.Kutch

(hereinafter referred to as "respondent").

2. Briefly stated, facts of the case are that, audit revealed thatthe respondent

has wrongly availed cenvat credit of Rs. 53,314i- during the period July,2016 to

February, 2007 on M.S. Pipes/G.1. Pipes falling under Chapter 73 of the first

schedule to the Central Excise Tariff Act, 1985 in credit account of capital goods.

SCN No. lV/21-16/LAR-1817107 dated 08.07.2009 was issued to the respondent

for recovery of wrongly availed cenvat credit of Rs. 53,314/- along with interest

under Rule '14 of Cenvat Credit Rules, 2004 (hereinafter referred to as "CCR,

2004") read with Section 11A11'lA of Central Excise Act, 1944 (hereinafter

referred to as "Act") and to impose penalty under Rule 15 of CCR,2004 read with

Section '1 1AC of the Act. The lower adjudicating authority vide impugned order

dropped the proceedings initiated vide SCN dated 08.07.2009 on the ground that

SCN did not incorporate specific allegations enumerating existence of ingredients

mentioned in proviso to Section 11A (1) of the Act.

3 Being aggrieved by the impugned order, department preferred the present

appeal, interalia, on the grounds that decisions in the case of Shree Ram Steel

Rolling Mills reported as 2008 (221) ELI 333 (Bom.), Hindustan Coco Cola

Beverages Pvt. Ltd. reported as 2010 (259) ELT 134 (Tri.) and Raymond Ltd.

reported as 2008 (230) ELT 381 (Tri.) and relied upon by the lower adjudicating

authority are not relevant in the facts and circumstances of the present case; that

judgment in the case of Pradyumna Steel Ltd. reported as 1996 (82) ELT 441

(SC) is squarely applicable in the present case; that if the audit was not

conducted, the fact of wrong availment of cenvat credit by the respondent would

not have been known to the department, hence, it is clearly evident that the

respondent suppressed the fact of wrong availment of cenvat credit; that the

respondent had willfully avoided to provide complete details of cenvat credit

availment; that the respondent had suppressed the availment of cenvat credit on

M.S. Pipes/G.1. Pipes from the department and hence the extended period of

limitation was rightly invoked in the SCN.

e t>
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4. Personal hearing in the matter was attended to by Shri lshan Bhatt, Advocate,

who submitted that grounds of appeal are not correct; that no suppression of facts

was ever alleged in SCN; that SCN does not say anywhere what had not been

submitted by the respondent; that they were required to file ER-1 Returns and they

have filed ER-l Returns; that they were not required to file details of invoices on

which credit is taken; that department never asked any information before audit and

whatever information was asked for during audit was all submitted; that SCN is based

on audit objection only; that suppression of facts cannot be alleged now as it has not

been alleged in SCN; that they would submit written P.H. submissions within 2

weeks. No one appeared from the department despite P.H. notices issued to them.

4.1 The respondent, in their written submission stated that even if the submission

of the department in their appeal regarding invocation of extended period of limitation

is accepted, there can be no denial of cenvat credit in the present case as the goods

in question are specifically covered by the definition of capital goods under Rule

2(a)(A) of CCR, 2004 during the relevant period. Clause (vi) of Rule 2(a)(A)

specifically includes "tubes and pipes and fiftings thereof' under the definition of

capital goods. The SCN dated 08.07.2009 does not dispute the fact that the pipes

were used within the factory of the respondent. The only allegation in the SCN is that

the respondent has availed cenvat credit on 'unspecified' capital goods. However, the

allegation of SCN is completely incorrect inasmuch as pipes were specifically

covered in the definition of capital goods during the material time.

4.2 The lower adjudicating authority has rightly dropped demand on the ground

that entire demand is beyond normal period of limitation and the SCN does not

incorporate any specific allegation enumerating the existence of ingredients

mentioned in proviso to Section 1 '1A(1) of the Act.

4.3 The department has relied upon case law of the Hon'ble Supreme Court in the

case of Pradyumna Steel Ltd. - 1996 (82) ELf 441 (SC) where the Hon'ble Supreme

Court has held that "Mere mention of wrong provision of law when power exercised rs

available though under a different provision is by itself not sufficient to invalidate the

exercise of that power.". The reliance placed on the said judgment is completely

misplaced. ln the present SCN, it is not a case of quoting wrong provision of law but

a case of not alleging ingredients which are required to be established to invoke

extended period of limitation. This distinction was clearly explained by the Hon'ble

High Court of Madras in the case of Super Spinning Mills Ltd. -2015 (324) ELT 552 N

(Mad) SP-
4.4 The SCN is the foundation of the demand. Allegations which are not present in

the SCN cannot be urged against the assessee at a later stage. The appellant relied

i,.i
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on the decisions rn the case of Ballarpur lndustries Ltd. - 2007 (215) ELT 489 (SC)

and Reliance Ports & Terminals Ltd. - 2016 (334) ELT 630 (Guj.) in support of their

contention.

FINDINGS: -

5. I have carefully gone through the facts of the case, impugned order, appeal

memorandum and written as well as oral submissions made by the appellant. The issue

to be decided is whether in the facts and circumstances of the present case, the

impugned order passed by the lower adjudicating authority dropping proceedings

initiated vide SCN dated 08.07.2009 is correct or not.

6. I find that the lower adjudicating authority has clearly held that the SCN did

not incorporate specific allegations enumerating existence of ingredients mentioned

in proviso to Section 11A (1) of the Act. The department relied on judgment in the

case of Pradyumna Steel Ltd. reported as 1996 (82) ELT 441 (SC) and contended

that extended period of limitation was rightly invoked in the SCN. The respondent

contended that it is not a case of quoting wrong provision of law but a case of not

alleging ingredients which are required to be established to invoke extended period of

limitation, hence the said decision is not applicable to the present case. lfind force in

the arguments made by the respondent. I find that period of availment of disputed

cenvat credit is July, 2006 to February, 2007 for which demand notice was issued on

08.07.2009. I find that in catena of decisions, it has been held that the extended period

of 5 years as provided under proviso to Section '1 '1A(1) of the Act is not available to the

Department without bringing out details of suppression of facts or willful mis-statement

or misdeclaration with intent to evade payment of Central Excise duty. I further find that

in the case of Pradyumna Steel Ltd. reported as 1996 (82) ELT 441 (SC), the facts

before the Hon'ble Supreme Court was that wrong provision was mentionediquoted

in the SCN, however in the present case the SCN did not indicate ingredients of

suppression of facts or willful mis-statement or misdeclaration with intent to evade

payment of Central Excise duty. Hence, it is not a case of wrong quoting of provisions

and therefore,ratio of the said judgment relied upon by the department is not relevant at

all to the facts and circumstances of present case. Hence, I find that department has not

alleged suppression of facts etc. but demanded duty of extended period and therefore

the SCN suffers from legal infirmity and the lower adjudicating authority has correctly

dropped the demand

7. I find that the respondent has contended that M.S. Pipes/G.1. Pipes are

specifically covered by clause (vi) of Rule 2(a)(A) under the definition of capital goods. I

would like to reproduce the relevant part of definition of capital goods as provided under

Rule 2(a) of CCR, 2004, prevailing at the material time, which reads as under:

:r' 
",t*
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Rule 2(a) "capital aoods" means-

(A) the followinq qoods. namelv: -

(i) a goods falling under Chapter 82, Chapter 84, Chapter 85. Chapter 90 of the

Ftst Schedule to the Excise Tariff Act;

(it ....

(iii) .... ..

(iv).....

(v)

(vi) Tubes and pipes and fittings thereof: and

(vi0

(Emphasis supplied)

8. ln view of the above wordings, I find that tubes and pipes and fittings thereof are

capital goods as per Rule 2(a)(A)(vi) of CCR, 2004 and hence cenvat credit availed on

M.S. Pipes/G.1. Pipes cannot be denied to the respondent.

9. ln view of above legal and factual position, I uphold the impugned order and

reject the appeal filed by the department.

q.?. sftroat r,<nr ilS f'r rr$ 3T+d m.r Bqdrr smtrd il0t. * fucr qrdr tl

9.1. The appeal filed by the appellant stands disposed off in above terms

\c
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Bv Regd. Post AD

To

Copv to

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, GST & Central Excise Division, Bhuj - Kutch.

4) Guard File.

o

ta''t)

k

M/s. Sanghi lndushies Limited (Grinding Unit),

Sanghipuram,
Motiber, Tal. Abdasa,
Dist.Kutch
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