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:: ORDER IN APPEAL ::

The Commissioner, Central Excise & Service Tax. Kutch (hereinafter
referred to as “appellant”) has filed the present appeal against Order-in-Original No
9/Asstt. Commr./2016 dated 30.03.2016 (hereinafter referred to as “impugned order’)
passed by the Assistant Commissioner, Central Excise Division, Bhuj (hereinafter
referred to as ‘lower adjudicating authority”) in the case of Mis. Sanghi Industnes
Limited (Grinding Unit), P.O. Sanghipuram, Motiber, Tal. Abdasa, Dist.Kutch
(hereinafter referred to as “respondent”).

2. Briefly stated, facts of the case are that, audit revealed that the respondent
has wrongly availed cenvat credit of Rs. 53,314/- during the period July, 2016 to
February, 2007 on M.S. Pipes/G.l. Pipes falling under Chapter 73 of the first
schedule to the Central Excise Tariff Act, 1985 in credit account of capital goods.
SCN No. IVM/21-16/LAR-1817/07 dated 08.07.2009 was issued to the respondent
for recovery of wrongly availed cenvatl credit of Rs, 53,314/- along with interest
under Rule 14 of Cenvat Credit Rules, 2004 (hereinafter referred to as "CCR.
2004y read with Section 11A/M1A of Central Excise Act, 1944 (hereinafter
referred to as “Act”) and to impose penalty under Rule 15 of CCR, 2004 read with
Section 11AC of the Act. The lower adjudicating authority vide impugned order
dropped the proceedings initiated vide SCN dated 08.07.2009 on the ground that
SCN did not incorporate specific allegations enumerating existence of ingredients
mentioned in proviso to Section 11A (1) of the Act.

3 Being aggrieved by the impugned order, department preferred the present
appeal, interalia, on the grounds that decisions in the case of Shree Ram Steel
Rolling Mills reported as 2008 (221) ELT 333 (Bom.), Hindustan Coco Cola
Beverages Pvt. Ltd. reported as 2010 (258) ELT 134 (Tri.) and Raymond Ltd.
reported as 2008 (230) ELT 381 (Tri.) and relied upon by the lower adjudicating
authority are not relevant in the facts and circumstances of the present case; that
judgment in the case of Pradyumna Steel Lid. reported as 1996 (82) ELT 441
(SC) is squarely applicable in the present case; that if the audit was not
conducted, the fact of wrong availment of cenvat credit by the respondent would
not have been known to the department, hence, it is clearly evident that the
respondent suppressed the fact of wrong availment of cenvat credit; that the
respondent had willfully avoided to provide complete details of cenvat credit
availment, that the respondent had suppressed the availment of cenvat credit on
M.5. Pipes/G.|. Pipes from the department and hence the extended period of
limitation was rightly invoked in the SCN.
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4. Personal hearing in the matter was attended to by Shri Ishan Bhatt, Advocate,

who submitted that grounds of appeal are not comrect. that no suppression of facls
was ever alleged in SCN; that SCN does not say anywhere what had not been
submitted by the respondent; that they were required to file ER-1 Returns and they
have filed ER-1 Returns; that they were not required to file details of invoices on
which credit is taken; that department never asked any information before audit and
whatever information was asked for during audit was all submitted; that SCN is based
on audit objection only, that suppression of facts cannot be alleged now as it has not
been alleged in SCN, that they would submit written P.H. submissions within 2
weeks, No one appeared from the depariment despite P.H. notices issued to them.

4.1  The respondent, in their written submission stated that even if the submission
of the depariment in their appeal regarding invocation of extended period of limitation
is accepted, there can be no denial of cenvat credit in the present case as the goods
in question are specifically covered by the definition of capital goods under Rule
2(a){A) of CCR, 2004 during the relevant period. Clause (vi) of Rule 2(a)(A)
specifically includes “tubes and pipes and filfings thereof’ under the definition of
capital goods. The SCN dated 08.07.2009 does not dispute the fact that the pipes
were used within the factory of the respondent. The only allegation in the SCN is that
the respondent has availed cenvat credit on ‘unspecified’ capital goods. However, the
allegation of SCN is completely incorrect inasmuch as pipes were specifically
covered in the definition of capital goods during the material time.

42 The lower adjudicating authority has rightly dropped demand on the ground
that entire demand is beyond normal pericd of limitation and the SCN does not
incorporate any specific allegation enumerating the existence of ingredients
mentioned in proviso to Section 11A(1) of the Act.

4.3  The department has relied upon case law of the Hon'ble Supreme Court in the
case of Pradyumna Steel Ltd. — 1998 (82) ELT 441 (SC) where the Hon'ble Supreme
Court has held that "Mere mention of wrong provision of law when power exercised is
available though under a different provision is by itself not sufficient to invalidate the
exercise of thal power.”. The reliance placed on the said judgment is completely
misplaced. In the present SCN. it is not a case of quoting wrong provision of law but
a case of not alleging ingredients which are required to be established to invoke
extended period of limitabon. This distinction was clearly explained by the Hon'ble

High Court of Madras in the case of Super Spinning Mills Ltd. — 2015 (324) ELT 552 _
T

(Mad.).

4.4  The SCN is the foundation of the demand. Allegations which are not present in
the SCN cannot be urged against the assessee at a later stage. The appellant relied
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5
on the decisions in the case of Ballarpur Industnes Ltd. — 2007 {215) ELT 488 (5C)

and Reliance Ports & Terminals Ltd. — 2016 (334) ELT 630 (Guj.) in support of their
contention.

FINDINGS: -

5. | have carefully gone through the facts of the case, impugned order, appeal
memorandum and written as well as oral submissions made by the appellant. The issue
to be decided is whether in the facts and circumstances of the present case, the
impugned order passed by the lower adjudicating authority dropping proceedings
initiated vide SCN dated 08.07 2008 is correct or not.

A, | find that the lower adjudicating authority has clearly held that the SCN did
not incorporate specific allegations enumerating existence of ingredients mentioned
in proviso to Section 11A (1) of the Act The department relied on judgment in the
case of Pradyumna Steel Lid. reported as 1996 (82) ELT 441 (SC) and contended
that extended period of limitation was rightly invoked in the SCN. The respondent
contended that it is not a case of gquoting wrong provision of law but a case of not
alleging ingredients which are required to be established to invoke extended peniod of
limitation, hence the said decision is not applicable to the present case. | find force in
the arguments made by the respondent. | find that penod of availment of disputed
cenvat credit is July, 2006 to February, 2007 for which demand notice was issued on
08.07.2009. | find that in catena of decisions, it has been held that the extended period
of & years as provided under proviso to Section 11A(1) of the Act is not available to the
Department without bringing ocut details of suppression of facts or willful mis-statement
or misdeciaration with intent to evade payment of Central Excise duty. | further find that
in the case of Pradyumna Steel Ltd. reported as 1986 (82) ELT 441 (SC), the facts
before the Hon'ble Supreme Court was that wrong provision was mentioned/quoted
in the SCN, however in the present case the SCN did not indicate ingredients of
suppression of facts or willful mis-statement or misdeciaration with intent to evade
payment of Central Excise duty. Hence, it 1s not a case of wrong quoting of provisions
and therefore,ratio of the said judgment relied upon by the depariment is not relevant at
all to the facts and circumstances of present case. Hence, | find that department has not
alleged suppression of facts etc. but demanded duty of extended period and therefore
the SCN suffers from legal infirmity and the lower adjudicating authority has correctly
v
dropped the demand. "’i‘“ﬁfﬁ*

7 | find that the respondent has contended that M.S. Pipes/G.l. Pipes are
specifically covered by clause (vi) of Rule 2{a){A) under the definition of capital goods. |
would like to reproduce the relevant part of definition of capital goods as provided under
Rule 2{a) of CCR, 2004, prevailing at the material time, which reads as under:

Fage Ne. G ol B
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Fule 2fal “capital goods” means -
{4) the following goods. namely, -
fi) all goods falling under Chapter 82, Chaptar 84, Chapler 85. Chapter 30 of the
First Schedule fo the Excise Tanff Act

(i

(i)

fovl

4/ -

(vi) Tubes and pipes and fitings thereof, and
(vii)

[Emphasis supptied)
8. In view of the above wordings, | find that tubes and pipes and fittings thereof are
capital goods as per Rule 2{a){A)(vi) of CCR, 2004 and hence cenvat credit availed on
M.5. Pipes/G.1. Pipes cannot be denied to the respondent.

2] In view of above legal and factual position, | uphold the impugned order and
reject the appeal filed by the department.

et ydieedt gar & 1 715 Al & Frgern 39t afd @ e #

8.1. The appeal filed by the appellant stands disposed off in above terms.
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Ey Regd. Post AD
To, -
M/s. Sanghi Industries Limited (Grinding Unit), | #. sy gwedtar shufies,
| Sanghipuram, weTE,
Motiber, Tal. Abdasa, T, AR - HAWTHT,
Dist Kutch fifiger - oo
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Gandhidham.

3) The Assistant Commissioner, GST & Central Excise Division, Bhuj = Kutch,

4) Guard File.
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