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:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. Kandla Agro &
Chemicale Pvt. Ltd., “"Maitri Bhavan®, Plot No. 18, Sector-08, Gandhidham-Kutch
(hereinafter referred to as "Appellant”) against Orders-In-Original shown against
each appeal no. (hereinafter referred to as “impugned orders’) passed by the
Assistanl Commissioner, Service Tax Division, Gandhidham-Kulch (hereinafter
referred to as "the lower adjudicating authority™),

Sr. | Appeal File No. Order-In- Period of Refund | Amount of
No. Original No. & claim refund claim
Date rejected

—_— ; iR AT = {in Rs.}

01. | V27iGDM 2017 ST/M52/2016-17 | Augusl. 2016 40,364

dated 18 11.16
02 | V272IGDM 2017 ST/E21/2016-17 | November, 2016 87.785
o dated 27,0217

03 | V2TAIGDM 2017 STE12/2016-17 | November, 2016 31.334
! dated 270217 | =

04 | VZT4GDM 12017 | ST/712017-18 December, 2016 67 668
n | dated 21.04.17 ey M

05 | V2ITS/GDM /2017 STIBAZ017-18 February, 2017 | 138141

d-E’!Hj 21 m 1T b —— = E 8 —
D6 | V2/TBIGDM /2017 | ST/B12017-18 January, 2017 268,128
_____ dated 2104 17

07 | V277IGDM /2017 | ST/A0/2017-18 | Oclober, 2016 5,330
=2 | dated 08.04.17 .

0B | VZTRIGDM2017 | ST/74/2017-18 January, 2017 74 862
L | daed2iod7 |
|09 | V2POIGDMZ017 | STIT2R2017-18 | January, 2017 | 123738

______ dateqi's 0417 L o )

10 | V2/80iGDMIZ01T STITN2017-18 December, 2016 1,02.040
[ . dated 2104 17 s

11 | V2IB1/GDMIZ0TT ST/29(2017-18 | December, 2016 | 87528 |
[ . | dated DG.04 17 o

12 | VZIBZIGDMIZ017 STI2BI2017-18 December, 2016 01,082

dated 06 04 17 -
13 | V2IBIGDMWZ01T STIR2/2017-18 December, 2016 76,378
i dated 21.04.17 | =
14 | V2H2UGDMI2017 | ST/20002017-18 | January & March, | 1548
| dated 160617 | 2017
2. Since the issue involved is identical, the same are taken up together for
decision

% The facts of the case are that the appellant filed refund claims under
Notification No.41/2012-ST dated 29.06.2012 of service tax paid to vanious service
providers for rendering taxable services in relation lo export of goods for the period
specified in the refund claims. The lower adjudicating authority vide impugned
order rejected the rebate claim for the amount as shown in the above Table,

4. Being aggrieved with the impugned orders, the appellant preferred the
appeals, inter-alia, on the grounds that the lower adjudicating authonty has emred
in law and also on facts in rejecting the refund of Swachh Bharat Cess (hereinafter
referred to as "SBC") and Krishi Kalyan Cess (hereinafter referred to as "KKC")
without assigning any cogent reason thereof. The refund claims of 5BC & KKC

have been rejected 'mlhuut aﬂﬁ_n!'llﬂ;pfﬂn}r opportunity to the appellant to explain

their case and thus violating 'l;rb pﬂnmp‘!ei ?I‘ natural justice
\a\ 52 5
¢
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5 Personal hearing in the matter was attended to by Shn Manish H, Vora,
Chartered Accountant, who reiterated grounds of Appeal and submitted that no
opportunities of personal hearing have been given to them; that P.H. notices were
not issued even though refunds of SBC & KKC were granted earlier: that P H.

notices were refunds of SBC & KKC have not been granted without any valid
reasons,

5.1 The appellant submitted written submission wherein it has been interalia
submitted that the only grievance of appellant is that the lower adjudicating
autharity has denied refund of SBC & KKC to the Appellant without affording any
opportunity/notice to the appellant to explain their case as lo why such refund
should not be denied to them. The lower authority has simply given go by to such
fundamental Principle of Law and rejected the claim of the appellant by simply
stating that "SBC & KKC is deductible from the claim" without assigning any
reason as to why such claim is deductible thus violating the Principle of Natural
Justice.

5.2 They have filed refund clam of Service Tax paid on the inpul service
which they have utilized in export of goods as stipulated in Notification No.
41/2012-5T dated 29.06.2012. The said Notification allows rebate of Service Tax
paid on the taxable service received by the exporter of goods and utilized by them
for export of goods. The enabling provision for levy of SBC & KKC on services
were incorporated under Section 119 of the Finance Act, 2015 and Section 161 of
the Finance Act, 2016, under Chapter-V of the said Act.

53 The appellant referred Frequently Asked Question (FAQ) on SBC & KKC
issued by CBEC wherein it has been clarified that SBC & KKC are not cess on
service fax and all provisions relating to levy and collection of Service Tax as
enumerated in Chapter-V of the Finance Acl, 1994 and Rules made there under
including those relating to exemption and refund from tax will be applicable to SBC
& KKC also. Further CBEC prescribed an accounting code wherein refund of SBC
& KKC should be accounted for. If there is no intention of allowing refund of SBC &
KKC to the public at large, question of notifying accounting code for refund of SBC
& KKC would not have been ansen

5.4 The appeliant referred Notification Nos. 1/2016-ST to Notification No.
32016-5T dated 02.02.2016 and Molification No. 28/2016-5T and Motification No
J0/2016-5T both dated 26.05.2016 and submitted that these MNotifications allowed
SBC & KKC as rebate/refund to the exporter. It is submitted that vide Notification
Mo 1/2016, CBEC has increased the scheduled rale of tax refundable to the
exporter due to increase in tax because of introduction of SBC whereas vide
Notification No. 2/2016-5T & 3/2016/5T with respect to Notification No. 12/2013-

Al
- . . Pags Mo 4 of
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ST dated 01.07.2013 and Motification No. 39/2012-5T dated 20.06.2012, refund
of SBC is allowed to the exporler. Similarly, vide Notification No. 29/2018-ST &
372016/ST with respect to Notification No. 39/2012-ST dated 20.06.2012 and
Notification No. 12/2013-5T dated 01.07.2013, refund of KKC is allowed to the
exporter. It is also submitted that in their own case, the depariment itself has
allowed the refund of SBC and therefore adopting the contrary stand in the case
under consideration is not justifiable.

5.5 The appellant relied decision of Hon'ble High Court of Kamataka in the
case of Mis. TVS Moators Ltd. wherein the Hon'ble High Court has held that rebate
of automaobile cess paid on motor vehicles exported out of India s refundable
even though the same is not mentioned in the Notification No. 19/2004-CE(NT)
and decision in the case of Shree Renuka Sugars Ltd wherein the Hon'ble court
has held that the cess which is levied on production of sugar is nothing but a duty
of excise and as per Rule-J of the Cenvat Credit Rules-2014, credit of such duty
as excise are available to the appellant. The same analogy would apply to the
case of SBC & KKC and appellant is eligible and entitied for refund of SBC & KKC

as service tax paid on service receved which were utilized for export of goods.

5.6 In some of the OIO, while sanchioning the refund of Service Tax, the
lower adjudicating authority has deducted the amount of SBC granted in earlier
010 to the appellant without issuing any Notice and thus violated the principle of

natural justice on this count also,

FINDINGS:
6. | have carefully gone through the facts of the case, the impugned orders,

appeal memorandums and the submissions of the appellant The issue to be
decided in the present case is as to whether the appellant is entitled for rebate of
SBC & KKC paid on services used for export of goods under Notification No
4172012-5T dated 20.06.2012 or not.

T The appellant has vehemently contended that the refund claims were
rejected without assigning any cogent reasons, withoul issuance of SCN and
without affording any opporunity to the appellant to explain their case and thereby
violated the principles of natural justice. | find ample force in the arguments made
by the appellant, | find that the refund claims were decided by the lower
adjudicating authority without issuance of SCN and even without granting
opportunities of personal heanng to the appellant. It is settled position of law that
the refund claims should not be rejected withoul issuance of SCN demonstrating
reasons for demialfrestrichion of refund claim and without affording sufficient
opportunities to explain their cqsg H&ﬂgﬂ I, find that the impugned orders are not

sustainable, the same being 5p@l;|r1-gﬂ urders as far as rejecting refund claims
R o Jaa Page Ho 5ol 6
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of SBC & KKC is concemed.

71 In view of the above facts, | am of the considered view that the
impugned orders need o be set aside and the matter needs to be remanded back
to the lower adjudicating authority to pass speaking and reasoned orders offering
fair opportunities to the appellant.

7.2 | find that the Commissioner (Appeals) has power to remand appeals
as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys
(P) Lid, reported as 2012(284) ELT 97 (Tr-Del). | also rely upon decision of the
Hon'ble CESTAT in the case of CCE, Meerut-ll \VVs. Honda Seil Powser Products
Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that
Commissionar (Appeals) has inherent power to remand a case under the
provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax
Appeal No. 276 of 2014 In respect of Associated Hotels Lid. has also held that
even after the amendment wef 11.052011 in Section 35A (3) of the Central
Excise Act, 1944, the Commissioner {Appeals) would retain the power lo remand.

8 In view of the above facts, | set aside the impugned orders to the
extent of rejection of refund of SBC & KKC and allow the appeals by way of
remand with direction fo the appellant to submit their written submissions to the
|urisdictional adjudicating authority within two months of the receipt of this order.

& el SaNT &of 1 15 WOER W WUER IWeE i & R aner §
B The appeals filed by the appellant stands disposed off in above
lerms
eI Wl
' 55 v, oy
P R Y |
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By Reqd, Post AD
To,

' Mis. Kandla Agro & Chemicals Pvt. Ltd., | 3 aasr woit e #iew o, fafies,
“Maitn Bhavan®, Plot No. 18, Sector-08,

- Gandhidham-Kutch | B s, ot At BT - o,

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmeadabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham
4) Guard File. —
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(/0 THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

NATION

- Tg M zfdm o, wee T8 W T [ T Floor, GST Hlavan
8w for U5,/ Ruce Course Ring Rond,
, MAHKET TFHiE | Rajkot — 360 001

Tele Fux No. 0281 - 2477952 2441042  Email: cexappenlsraikot@gmoil com

:: By Speed Post Pt )
wigw #5641 / File Mo, :- W2/77 /GDM/201 Ifhi T Temm f Date - 22.08.2017
A E

A/ To,

MJis, Kandia Agro & Chemicals Pvt. Ltd.,
Maitri Bhavan, Plot Mo, 18, Sector-08
Gandhidham - 370 201, -370240

Personal Hearing | Eqfaed g9
AT [ Gentleman,
Prwer: it @ @EfuE s gaEs & wet A

Subject: Personal Hearing in Appeal Petition..m/r.

s nhm), FiT w] oF A ST W S o, T, g R e e
=1, Mmmmmgﬁﬁmﬁfﬁﬂm%mﬁﬂmm it & Frd snigany
HeAmE, yid oftel & wae Eowfaflm e o g o Fndifte o wd b e swiRioe o W Pem
FET uT anE It adfee b

I'he tmdersizned has been direcied by the Commussioner { Appeals), Central GST & Excise
. Rajkoat, w0 intimate you to appesr belfore the appellate authority for personal heanng in the case of
following appeals, on the below mentioned date and time, at the above mentioned address.

[ wm || wdwowemy | iemh & Am/ | AW WEW @Ea vA e/ | R oa
wear | Appeal Number | Hame of Appellant | Order in Original Mo, and date | #HY /Date

| %r. No. . = and time
1 | M/, Kandla Agro & R 15.09,2017 OR
VZITT [ : STA30/200 718 .
o jGomszoiy | Chemicals Pve. Lid., Dtd. 06-04-2017 fompiha

] . =2

3T ey i s qgeend & woeh sofPufd & g i g0 e & sl e & i
feeie 06.00.2017 &% wfts w1 gEk 3w, TF a6 w5 @, ahe Fe-ae it Ride sl s ses e
uf e i et oo wnd el £ 5w veegivh B A S5 sefte i e A e & e o GOV Emall
id T SO S |

Furleer, it is requested 10 confirm the schedule of your appearance in the personal hearing
to this office, by 06092007 and 1o provide soft copy of the brel facts and grounds of appeal made in the

Appeal Memorandum wad written submmission, if any on Emall: cexappealsrajhoti@gmail com, for the ease in
processmy of this appeal.
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Copy for information and necessery action :

The Assistant Commissioner, G.5.T., Div.- Gandhidham with request to depute a
coversent officer to represent the department during personal hearing. Please note
that your coments / say on grounds of appeal and brief facts stated in appeal
memorandom may be submitted to this ofice by 04.09.2017 or before



