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$fia rntrst Tigqt (order-tn-Appea I No.):

I(Ct{-EXCUS-000-AP P-043-TO-s6-201 7 - t8

fft f{e fi arlror
Date of issue:

gneqr qrr frd16 /
Date ol' Order:

4

q

16.10.2017 23.10.2017

T'ffR,idc, 3il"Tfld (3{S-d-), ilrrmtd rqnr qrira /

Passed by Shri Kumar Santosh, Conrmissioner (Appeals), Rajkot

3FI{ JIqqA/ €-"{r€d 3rE{d/ tcgffi sdr{6 }q-{d, A;fi-q raqte rriq/ t-dl6{, {,a6t / dr-Fdil{ / qrii.]rrfl Gr{r fq1fAlBd fifl
{ }dr t gBa: /

Arising oul ol above menlioned OIO issued by Addilional/JoinUDeputy/Assislanl Commissione,, Cenlral Excise / Service Tax,

Rajkol / Jamnagar / Gandhidham :

3I+d-fi-dt & cffi frT dTrI (rq qEI /Name & Address of the Appellant & Respondenr :-

M/s. Kandla Agro & Chernicals Pvt. Ltd.,, "Maitri Bhavan" Plot No. 18, Sector-

08,Ghandhidham (Kutch)-370201

{s 3ni?r(L"ff-m) t uqfiIa 6fi .qEa ffifaa -{i} { Jq{+d c]MI / qlirfiTur +* $rffi lJ$a 4I{{ 6{ {Ff,r tti
Any person aggrieved by this Order-in-Appeal may frle an appeal to lhe approp'rale authority in the foilowing way.

frnr ?F+ t-&q riqld eFE qd +dF{ Jrtr,rr ;zFrf!.}-a,q } sF Hdrn, €;&q rir" erEi \'ldffqa ,04d I r-Tr '1,,8 +
lrfrnr'Fri fu,? rrfi:Grr j rSSa Ar trr 86 + ndli- ffinfud 146 fi ir 4E+ t ./ '
Appeal lo Cusloms, Excise & SeNice Tax Appellate Tribunal under Section 358 of CEA 1944 / Llnder Section 36 oi ihe
Finance Act, 1994 an appeal lies to:-

@it{rnr fcid;r d'[6Frf, qrn qrrd dIFr aj-q;, ffi]q riqrda ?F6 lii lidF{ :rqdiq arqlirqror S} ft?rc ffd, trz;ei+ a
z, 'm. +l qro di ?F . *r & nrs afFc r/"
Ihe special bench of Customs, Excise & Service lax Appellale Tribunal of West Block No.2, RK Puram, New Delhi in all
ma'lers relalrlg ro classifrcation and valualo'r

(0

(iD

(iiD

jBrtrd qffid I(a) t rdr, 4. ]Ifffl A. Iardl elq .Fsi J-ta ,i.J,r , -E. rdiq r,qz g ,+ ,,zj Sa-sr xffiq -"ra$rru
(ifI€f4 +r qnvs cfnq ffE-6r, , @drq d . {6rr$ sr{; rsldi rrraqrd r.""r!, +I ST dr* nfBr l/
To the West reqional bench oI Custorns, Exoie & Serv'ce Ta" Appellale Tribunal (CESTAt) al. 2"'i Floor, Bhaunrali Bhawan,
Asarwa Ahmedabad 380016 in case of appeals other lhan as menlioned in para- 1(a) above

trqr&{ F1lqlfufiq * qssr ll(ltd clda 6r.} fi R'+-{iq ]:-qrd ,r;6 (jrffd) i;ffi, 200i * fi{ff 6 i rrf,rlir Aailla Fi!
7rd qqr lA-j rt fl qfi[l rl s3'sir +a.Ir?- tt/d * *p i +so "F + gPr,.fi- a4rd ?FEi'Fia (arr ar rr"
:itr 

"rrnqFrqr 
dfrar, rqc 5 drs qr J{$ Fff, 5 drq {qs zll 50 dlln rrKr { lnral 50 artc xcr' It- } 0q t aI 6srr I.0u0/

5q{ 5.000/ "dd nsro to ooor +q{ F fftifrr rsI,F I rrP ,F.F 6It Gn}+. :n+ 6r }r4, rrr, f,dfu, xff'n
*rqriiqror 6r srlsr * s6]q6 ]a.{ * arF t f+$ $ qfrI}ran etr t d* cdRr arft tEitrF d+ grcz darrl E-,qr arar qrfin 

t

Fdtald {rE? li esrarrd, {+ fi ,F ?r@- F c1,r ,r-ft, 5rrr d;f..F rrtffiq,rqfifrq'et grrrar tl".-? e | !rjr;, j"Z?r (r, qBr) +
Fq Jrld? rr *-a"!r s00/ Eq +r ftnt- ,l=E gi. 

-ran eln tr

The appeal to the Appellale Tribunal shall-iie iiled in quadruplicale rn lu,rn EA 3 / as prescrbed under Ilule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which al leasl should be acconrpanied by a iee of Rs

1,000/- Rs.50001, Rs.10.000/- where amounl of duty demand/interesi/penalty/relund is upto 5 Lac, 5 tac to 50 Lac and

above 50 Lac respectively in the {ornr of crossed bank dralt in {avour of Assl. Regislrar of branch of any nominaled public

seclor bank of lhe place where lhe bench of any nominated public sector bank of lhe place where lhe bench o, the Tribunal
is s;lualed. Application made for granl of slay shall be accompanied by a lee ol Rs. 500/'.

yffiq;qrqfo+ror t Feqr 3{qrir, i+a Jit:]1}qa, 1s94 +I 'fir 86{1) * Jrinta dqrq{ f}Jffqr{t, 1994, Ar ft{lr 9(1) ; --ad
F.ri1i-d cc-, S.T.-5 li Tl{ cfut ,i fi qr Fanft (a rs* €pr Bs 3ni?r * E6( yq-f, SI {dI d, J{ff q'ir sPr ji Ha?;l 6t
(5r* fr (.fi qff qFlfrd Frfi qB") ]Ik ta* iI +T $ +q \'s c1a * rrq, ;nr trdl4{ *I si4 ,"qrs #r aia lik 4rrrr 4qr
qCrdr, {cq 5 rur rr f$s *q, s FrE -{' qr 50 ars {rN d6 lre,-dr 50 an:q qqrr t irn"; F a} Fs?r: 1,000i i.rr}. 5,000/:
iqd lr{dr 10.000/- {qs 6r Brriftd dFr ?riiF *} qfi smJq +tt Btrlild ?ri4 6r }r4dcr. {idBd lrffiq -{rqrfil6{or *r ?n@r *
TIdlJr+ rftFatr * arc'P it]ll rtl TIaffi'er d. s+ adtr "rt ,'utfFc ;f+ grq. arrrr ii.qr .r.d qrF.-n r rra'tn $,t +t rqrar:.
*n *r rA eTo- d Fal EBr, "-fl rdfud ld.{f" ;srsrl*firq n gno, f}ra I Er"a Tre?' (rl xtJl + ft" r-}ea-[] I cp
5oo/ dqq 4r Birlfta ard6 srr 6rnr F}ifi l/
The appeal under su8 section (1) ;f Seclion 86 of ihe Finance Act. 19g4, to lhe Appellate Tribunal Shall Ire filed in

quadruplicate in Form S.T.5 as prescribed under.Rule g(T)-ot lhe Service [ax Rules, 199.1, and Shall be accompanied by a

copy of lhe order appealed against (one of ryhich shall be cdnified copy) and should be accompanied by a fees ol Rs

10001 where lhe amounl ol service tax & inlercst demanded & Fenally levied of Rs. 5 Lakhs or less, Rs.50001 where lhe
amount of service lax & inlerest demanded & penahy'levred rs more Llran ftve lakhs bul noi exceedinq Rs Fifty Lakhs.

Rs 10000/- whFre lhe amou,rl ol seNice Fr' I irrerest denra
Iorm o{ crossed baal, drall rn lavour ol thp.Aasiclant Reqrslra

wnere lhe bench ot Trbunal rs srlualed. / Appjiearron nrade ld,

nded & penally levied is rnore lhan fifly Lakhs rupees. in the

11 of. lhe bench of oomioaled Public Seclor Bank o{ the place
glafo of slay shall be acconrpanied by a fee of Rs.500^

...+
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(i) ta-a .yfufiqr, 1994 fr rrRr 86 6T Jc-rrmxi (2) (; (2A) t riTfd r$ fi ?ffi ]lfrfr, d-dr{{ ffi, 1994, } Ffqq s(2) (.q

s(2A) & tra firrifrd crrr S.T.7 Ji *r s-irft qd rsh srlr rq{d #fiq rare eJ6 Jr?l{r .}nqff (3r{ro, ;6;ffq rsr( T"6
ffiRI clltd sirhr + cliqi Sara $t (rdn $ \.6 qf- trfffild 6Hl srfdq) nt{ :n.:r+a r<m f,6r{6 nqf,d rnrc] ]!EFd, #ffq
r.rE rlE6/ fEFf,{, +i rFffirq ;qrqlFt{{!r 4l }rid;I rf qiri fl h{rr 4a drd 3nari fi cfa ift {Fr if idri FrS frt I /
The appeal under s(lb section (2) and (2A) of lhe seclion 86 the Finance Acl 1994, shall be filed in For ST.7 as presc bed

under Rtlle {} (2) & 9(2A) of the Service Tax Rules, 1994 and shall lle accompanied by a copy of order of Commissioner '
Central Excige or Commrssioner, Cenlral Excise (Appeals) {one of which shall be a cenified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing lhe Assistant Commissioner or Deputy Commissioner ol Central Excise/ SeNice Tax

lo {ile lhe appeal before rhe Appellare Tribunal.

tqr 6, +dtq rrqrd q-$ lti +qr{{ $frdtqqtrr{{q (d-€ld) t qfr 3rfrmi + arrr.r i i;fiq f,aE flc artuft{F 1944 6r
qrn 35(6 + nafd dt 6T ltrrq $fuf4"{Iff, i994 *r ql{r 83 + 3i#l d-drs si ,t aq fi ,r+ H, S{ ]{rer[ fi cfr ]{ffi{
rnftrnrq )i ]rlt 6re FnrT r.crq ?F6/Ffl fl ei"r + l0 cifurd (10o/.), fr{ {IJr ra gdar Earffa t, qr Ert-dr, d +{f, qxldr
hart-d t, 6T er4ara fh4T :lr,, errJ-is t{ tllx & :idra aar f+' id arjr 3ril&a Nq il9'r EE q.rts d.rc t irfus a dr 

-

a;frir ifl]( 1E_ (.a *q!{{ t }idlra "ata kq 4(, ?f6" * ftF flfi-d t
(') trRr I I 3l * ffrrta I6n
(ii) d-;ri. frnr fi ft rr5 rroa {fsl
(iii) rhri. dfi lMi * fi{q 6 fi ir'd,td aq r6-q
- srr$ rrF fu iq trrT; crdlna MIq (€, 2) rfiIftrm 2014 t Jrrixr t T4 Gdf irffiq srffi i EIrxff frErfl{rn
crrla 3r* qi aq-a ei ar,1 afi Attrl

Fot an appeal lo be iiled before the CESTAT, under Seclion 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Seclion 83 oi lhe Finance Act, 1994, an appeal against this order shall lie before the Tribunat
on payment of 1090 of the duly demanded where duly or duly and penahy are in dispute, or penalty, where penalty alone ts tn

drspule. provrded lhe amount of pre-deposit payable wootd be subJect lo a ceiling ol Rs. t0 Crores,
Under Cenlral Excise and Service Tax, 'Duty Demanded' shall include I

(i) amount determined under Section 11 Di
(ii) amoun! of erroneous Cenval Credit lakeni
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

_ provided furlher thal lhe provisions of this Seclion shall not apply lo the slay applicalion and appeals pending before
any appellale authonly prior lo the commencement ol the Finance (No.2) Act. 2014

lrr{d rI6R 6l Xnt$or J iTf, :

flevision applicatlon to Government of lndia:
i€ ndT fr f frq{ol .rFtrfl ftrafafud nrF"-fl n. :iffq r,qr tra6 3rii}fi{ff, t094 fr rrm 35EE + crw ci?rs S 3i-dlrd Jr{r
rfqs. 8'r.;{ .iT6R, Taffs{"r }IIqe;{ 16B, Eiil r{rfrq, rErra id,r,l. .rhn trErd. Jfd-d Aq ffifi, dlrd ffrj, irg h"-St.110001, 6'
A-.:fl irrf,r ql1tr,t / -

A revision applicalron lies lo the under Secrelary, lo lhe Government of lndia, Revision Application Unit, Ministry of Finance,
Depa(ment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Streel, New Delhi-110001, under Seclion 35EE of lhe
CEA 1944 in respect ol lhe {ollowing case, ooverned by ftrst Froviso lo sub-section (l) of Section-35B ibid:

qiz, fiE 6 tfrdl ai6iaEr q, ,fifiil t, lrFr ;r6Tlrd ffi a'a a1 f4d1 6rlqrfi t rr5R T6 + crrrrFa * drra qI Hr 3rFr 6rG'ri ql

fc- F$dr..6 }r<ir- IE 6 fli ,lsrr 1IF cl-{2lrd + dftTn. q E-+ll rr<r, 116 ,i qr rrsEoi a ffrd fi qFFF'rq &'dt{ri. ffi 6f[oH qr
E:tfi lrEn rrt d fr|il + .fi,ra I fiH d u

ln case of any loss of goods, where lhe loss occurs in transil lrom a lactory lo a warehouse or lo anolhet factory or from one
warehouse lo anolher durin0 lhe course of processing of lhe goods in a warehouse or in storaqe whelher in a faclory or an a

tiRd. L nrd{ ffi rX qT dT si ffid 6{ G Erd * Eriqiur e' c-.|{d 6.i qm w rft 
"rS 

+4o ,o," aftr S gc (Rt4 iqrrrd,i 3i rnd * dr6{ ffi rr"< qr d-{ 6i fura 4I ,r* tt / '
ln case of rebale of duly of exc,se on goods exporled lo any counlry or territory outside lndia of on excisable material usecl in
lhe manufacture ol lhe goods which are exoorted to any country or terrilory outside lndia

qE 5.q1( qE{ 6r {rrdla fu!' Bnr }nad + qrfl, iqrq qr rFrfr ai nrd ffia f+qr rrq! tl /
ln case of goods exported outside lndia export lo I'iepal or Bhulan, without paymenl of duty.

FErlJ-q?r 5;q< + rcqza el".F 6 ,fJrire + fhr' fl l€ **c 5r rfufi+a .-a 5s* Eftia r.firrd + rrd nrq fr 16 t ritr t8
nrtsr ,i tflEFd 1r{wr }, -aam ffi XF}ffr{E (4, 2L l9C8 +r rnn 109 fi <arv frra & rE artq t{r garqrfffu dr qr ErE i
c rtra fuq ai tu
Credil of any duly allowed 1o be ulilized lowards paymenl ol excise duly on flnal products under the provisions of this Act or
lhe Rules made lhere under such older is passed by lhe Commissioner (Appeals) on or afler, the daie appointed under Sec.
109 of lhe Finance (No2) Act, 1998

rq{l+a ]r[i{d 4t e} cfi-qr qqr riEqr EA-8 i, a a'erq r.sr.d rF6 (vq-d) ri{ffr{&, 2001, + frTr 9 i jidia FdfdfrF. t,
{{r-3alr+{tc"r*3xr6inartdfisr$qlfFcrrqrr{a:narfaunrAa:n&rE3rfid3rCTfrEiefrqinF.dfrilfr
lrGqr fiq dI ffiq r.Trd rt 6 lrFla-qa, 1044 6T qrll 35.EE +';rra Atftf, rFa 6t 3rdrqfi + €ltq *' dft w TR-6 fr cfi
{i-rd *I BFft lifi(,t /
'1he above applicalron shall be made in duplicale in Form No. EA-8 as specified under Rule,9 of Central Excise (Appeals)
,tules, 200l wilhin 3 oonlhs from lhe dale on which lhe order sought to be appealed against is communicalea ana stritt fre
accompanied by lwo coples each of lhe OIO and Order ln-Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed ,ee as prescribed under sectron 35 EE of cEA 1044, under Major Head of Account.

TntsrDr Jrrnqa + Erq ffifud fArnftd ?lc6 8r 3fdr{rfr fr arft qrFn 
f

;rfl F-dra {rFs r.6 drq 6qd q rr$ ars Ft .i 6qs 200/- 6r trrrdrd B_qr arc ,F qfa XTITA rFF rr+ drq 6tti C rCr(r 6l Af
sqt t000 -/ ar rlrrF? f+?Tr src |

lhe Ie\,lsion applicalron shall be accompanred by a fee ol Rs 200/ where the amoblt invotved rn Rupees One Lac or tess
and Rs. 1000/ where the amount involved is more ihan Rupees Ooe Lac.

q? fr qrerr i of {e ri,r En Fera{ t ,r trid-fi {d 3na?r t frq rla, 6r !flimr, rcf{n 6a s ldqr rfl fFtt g.ff lq I
6ld F(l ,R f t&Gl qA {,rd $ {rri + Ro qrrlftrfA Hql.&q .rqlfi{{ur A r+ y{ta qr +fiir SrqrT 6} \.6 }ri4-i f+qr srdr t r I
ln case rl lhe order covers various numbers of order- in Original, fee for each O LO. should be paid in the aforesaid manner,
ool wilhslanding lhe lacl that the one appeal lo the Appellant Tribunal or the one application to lhe Cenlral Govl. As the case
nlay be, is filled lo avoid scriptoria work if excising Rs. 1 takh fee of Rs. t00t for each

Iry]iFrd -TTrq q.s, fi*fr{n. 1975, + rrdFdt"t * :raer qe arin \'d €rrrri 3narr ff cfi q{ iaqiftd 6.50 rqi sr
;qrqrc|q eF6 1 tfie r[ F]ar inGrt i
One copy of applicalion or O.l.O as lhe case may be, and lhe order of lhe adjudicating authority shatt bear a coun ,ee sta.np
of Rs 6.50 as prescribed under Schedule-l in lerms of the Courr Fee Act,1975, as amended.

A^sl $4. s-;fr4 !.qE :1.-+ 
(.d sn: nfi-drq ;+r+rn+rq 1+rt trft ffit, 1982 f, d+d (rd .)ra gEhrd FrEdt 4t

lrlT8ln]-d :FIa {rA rfiI,I] +t r{Ir $t (IIIA IFEFra t+4r srar i, i
Allenlion ls also inviled to the rules covering lhese and olher relaled matlers conlained in the Cusloms, Excise and Service
Appellate Tribunal (Procedure) Rules, 1082.

(c)

(l)

(ii)

(ii)

(iii)

(vi)

(D)

(E)

(F)

(iv)

(v)

:zq lrffiq crffi {i 3rffd dlfu.I 6d { F{fiId .iIrs-4 E-}-fi $r TATFFF crdrrrii * frq, rrtrrdr!fr ldrrFfrq +{€r3-.
q/]N clrec.gov.rn dI -s f,64 d , /
For lhe elaborate. detailed ancl latest p.oyisioos relating
reler lo lhe Depaflme4lar websrie www,,'cbec qov tn

to lilii\O of appeal lo lhe higher appellale aulhorily, the appetlant may

.?/

(G)



{
'ls}3

Appeal No: V2l7,72 to 83 & 123iGDM/2017

:: ORDER IN APPEAL ::

The appeals listed herein below have been filed by M/s. Kandla Agro &

Chemicals Pvt. Ltd., "Maiki Bhavan", Plot No. 18, Sector-O8, Gandhidham-Kutch

(hereinafter referred to as "Appellant") against orders-ln-original shown against

each appeal no. (hereinafter referred to as "impugned orders") passed by the

Assistant commissioner, service Tax Division, Gandhidhanr-Kutch (hereinafter

referred to as "the lower adjudicating authority").

Sr,

No.

Appeal File No. OrderJn-
Original No. &

Date

Period of Refund
claim

01 v2lTIGDM t2017 srA52t2016-17
dated l8.11.16

August,2016

02 v2t72tGDM t2017 sTt621t2016-17
daled 27 02 17

sT/612t2016-17
dated 27 .02.17

November,2016 97,785

03 v2t73tGDM t2017 November, 2016

December,2016

31,334

04 v2n 4IGDM t2017 sT t71t2017 -18

daled 21.A4.17
87,868

1,38,14105 v2l7 5IGDM t2017 sT/83t2017-18
daled 21.04.17

February, 2017

06 Y2t76|GDM t2017 sT181t2017-18

daled 21 A4 17

Januaty, 2017

October, 20'16

2,68,128

07 v2t77|GDM t2017 sT/30/2017-18
dated 08.04.'17

95,339

08 v2t78tGDMt2017 sT/74t2017-18
daled 21.04.17

January, 2017 74,862

1,23,73609 v2l79tGDMt2017 sT t72t2017 -18

daled 21 .04 . 17

Januaty, 2017

10 v2t80tGDMt2017 srfi3t2017-18
daled 21 .04.17

December, 2016

December, 2016

1,02,040

87,52611 v2l81tGDMt2017 sr t29t2017 -18

dated 06.04.17
12 vzl82lGDMt2017 s12812017 -18

dated 06.04. 17

December,2016 91,082

13 v2t83tGDMt2017

14 v2t123tGDMt2017

in Rs

40,364

December, 2016 76,378

Amount of
refund claim

rejected

sT/82t2017-18
dated 21.04.17

sT1290t2017-18

dated 16.06.17
January & March,
2017

1 ,548

2. Since the issue involved is identical, the same are taken up together for

decision.

3. The facts of the case are that the appellant filed refund claims under

Notification No.41l2012-ST dated 29.06.20"12 of service tax paid to various service

providers for rendering taxable services in relation to export of goods for the period

specified in the refund claims. The lower adjudicating authority vide impugned

order rejected the rebate claim for the amount as shown in the above Table.

4. Being aggrieved with the impugned orders, the appellant preferred the

appeals, inter-alia, on the grounds that the lower adjudicating authority has erred

in law and also on facts in rejecting the refund of Swachh Bharat Cess (hereinafter

refened to as "SBC") and Krishi Kalyan Cess (hereinafter referred to as "KKC")

without assigning any cogent reason thereof. The refund claims of SllC & KKC

gi""N'vJ

have been rejected without affo'di.r$;any opportunity to the appellant to explain
z -' -'Y,*i i "

their case and thus violating itle principteb pf natural justice.

," i l.ll] PaseNo 3oro
,. J i ''i
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Oppeat Nq: V2l7,72 to 83 & 123/GDt\ri20t7

5. Personal hearing in the matter was attencled to by shri Manish H. Vora,

chartered Accountant, who reiterated grounds of Appeal and submitted that no

opportunities of personal hearing have been given to them; that p.H. notices were

not issued even though refunds of sBC & Kl(c were granled earlier; that p.H.

notices were refunds of sBC & KKC have not been granted without any valid

reasons.

5.1 The appellant submitted written submission wherein it has been interalia

submitted that the only grievance of appellant is that the lower adjudicating

authority has denied refund of sBc & KKc to the Appellant without affording any

opportunity/notice to the appellant to explain their case as to why such refund

should not be denied to them. The lower authority has simply given go by to such

fundamental Principle of Law and rejected the claim of the appellant by simply

stating that "sBC & KKC is deductible from the claim" without assigning any

reason as to why such claim is deductible thus violating the principle of Natural

Justice.

5.2 They have filed refund clarm of service Tax paid on the input service

which they have utilized in export of goods as stipulated in Notification No.

4112012-sr dated 29.06.2012. The said Notification allows rebate of service Tax

paid on the taxable service received by the exporter of goods and utilized by them

for export of goods. The enabling provision for levy of sBC & KKC on services

were incorporated under section 119 of the Finance Act, 2015 and section 161 of

the Finance Act, 2016, under Chapter-V of ihe said Act.

5.3 The appellant referred Frequenfly Asked euestion (FAa) on SBC & KKC

issued by CBEC wherein it has been clarified that SBC & KKC are not cess on

service tax and all provisions relating to levy and collection of service Tax as

enumerated in Chapter-V of the Finance Act, 1994 and Rules made there under

including those relating to exemption and refund from tax will be applicable to sBC

& KKC also. Further CBEC prescribed an accounting code wherein refund of SBC

& KKC should be accounted for. lf there is no intention of allowing refunrj of SBC &

KKC to the public at large, question of notifying accounting code for refund of SBC

& KKC would not have been arisen. '|.:.'

5.4 The appellant referred Notification Nos. .1/2016-5T to Notification No.

3/2016-5T dated 02.02.2016 and Notification No. 2912016-5T and Notification No.

30/2016-5T both dated 26.05.2016 and submitted that these Notifications allowed

SBC & KKC as rebate/refund to the exporter. lt is submitted that vide Notification

No. 1i2016, CBEC has increased the scheduled rate of tax refundable to the

exporter due to increase in tax because of introduction of SBC whereas vide

Notification No. 2/2016-5T & 3/2016/5T with respect to Notification No. 1212013-

. ...i.

:. '. - -,'
"'':.r.t-'
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ST dated 01.07.2013 and Notification No. 39/2012-STdated 20.06.2012, refund

of SBC is allowed to the exporter. Similarly, vide Notification No.2912016-5T &

3/2016iST with respect to Notification No. 39/2012-5T dated 20.06.2012 and

Notification No. 1212013-ST dated 01 .07 .2013, refund of KKC is allowed to the

exporter. lt is also submitted that in their own case, the department itself has

allowed the refund of SBC and therefore adopting the contrary stand in the case

under consideration is not justifiable.

5.5 The appellant relied decision of Hon'ble High Court of Karnataka in the

case of M/s. TVS Motors Ltd. wherein the Hon'ble High Court has held that rebate

of automobile cess paid on motor vehicles exported out of lndia is refundable

even though the same is not mentioned in the Notification No. '19/2004-CE(NI)

and decision in the case of Shree Renuka Sugars Ltd. wherein the Hon'ble court

has held that the cess which is levied on production of sugar is nothing but a duty

of excise and as per Rule-3 of the Cenvat Credit Rules-2014, credit of such duty

as excise are available to the appellant. The same analogy would apply to the

case of SBC & KKC and appellant is eligible and entitled for refund of SBC & KKC

as service tax paid on service received which were utilized for export of goocls.

5.6 ln some of the OlO, while sanctioning the refund of Service Tax, the

lower adjudicating authority has deducted the amount of SBC granted in earlier

OIO to the appellant without issuing any Notice and thus violated the principle of

natural justice on this count also.

FINDINGS:

6. I have carefully gone through the facts of the case, the impugrred orders,

appeal memorandums and the subnrissions of the appellant. The issue to be

decided in the present case is as to whether the appellant is entitled for rebate of

SBC & KKC paid on services used for export of goods under Notification No

4112012-ST dated 29.06.2012 or not. ,,^f ..."r\,

7. The appellant has vehemently contended that the refund claims were

rejected without assigning any cogent reasons, without issuance of SCN and

without affording any opportunity to the appellant to explain their case and thereby

violated the principles of natural justice. lfind ample force in the arguments made

by the appellant. I find that the refund clarms were decided by the lower

adjudicating authority without issuance of SCN and even without granting

opportunities of personal hearing to the appellant. lt is settled position of law that

the refund claims should not be rejected without issuance of SCN dernonstrating

reasons for denial/restriction of refund claim and without affording sufficient

opportunitles to explain tneir cqsg iief.-cd, t. lna trat the impugned orders are not

iders as far as rejecting refund claimssustainable, the same being rl ng',or
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of SBC & KKC is concerned

7.1 ln view of the above facts, I am of the considered view that the

impugned orders need to be set aside and the matter needs to be remanded back

to the lower adjudicating authority to pass speaking and reasoned orders offering

fair opportunities to the appellant.

7.2 I find that the Commissioner (Appeals) has power to remand appeals

as decided by the Hon'ble CESTAT in the case of CCE, lrr'leerut Vs. Singh Alloys

(P) Ltd. reported as 2012(284) ELT S7 (Tri-Del). I also rely upon decision of the

Hon'ble CESTAT in the case of CCE, Meerut-ll Vs. Honda Seil Power Products

Ltd. reported in 20'13 (287) ELT 353 (Tri-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The l-lon'ble Gujarat High Court in Tax

Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment w.e.f. 11.05.2011 in Section 35A (3) of the Central

Excise Act, '1944, the Commissioner (Appeals) would retain the power to remand.

B. ln view of the above facts, I set aside the impugned orders to the

extent of rejection of refund of SBC & KKC and allow the appeals by way of

remand with direction to the appellant to submit their written submissions to the

jurisdictional adjudicating authority within two months of the receipt of this order.

c.\ .

8.1 .

terms.

Jffi rym r*fraf :rffas qr Gqcxr rqlt+a aftfi t fu-qr arar tr

The appeals filed by the appellant stands disposed off in above

\r.r1 \-e6/r,?-
I.l;l. mi . .l],iz qnR 6ci

t-\

a';i,.r-r{-,r-it-r1 3rr{.Fd(3rqfF{)

Bv Reqd. Post AD
To

M/s. Kandla Agro & Chemicals Pvt. Ltd.,
"Maitri Bhavan", Plot No. 18, Sector-08,

Gandhidham-Kutch

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham

4) Guard File 
.., .

,/'.r..,.. '

l
I

fr 6isdr qa'i azi +frqic{ cr. fifA}s,

"** arE-a', -dre a. rz, d-+c{ - oz,

4itfri{rq - 6.6

,,1.'., , ....
l iil .. ,
'.\. ..1 : ':,- .,/'
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::3lqE-d(3rq-O61 6r{rfrq,iEtqilsg q?i Q-sr 6-{ 3itt 3rqr{ !rFr'::

OiO THE COMMISSIONEIT (APPOALS), CENTRAL GST & EXCISE,

Er*fiq ild, {[E !.i d-dr 6{ ffif, / 2"d Floor, GS I'llhavan,

tg +tS iarT {t3, / Race Course Ring Road,

ra*lel Raikot 360 001

TeleFaxNo. 0281 241795212441142 Email: cexappealsraikot@gnail.com
sdrtE rr.rd

e4&ft|{XT

ATIOl,l

:: By Speed Post ::
-1e-

w5fr:iEqr / FiteNo. : v7177 /GDM1201 t^u fuaio; 7 Put" '- 22.08.7017

ffii lto,
M/s. Kandta Agro & Chemicals Pvt. Ltd.,

Maitrj Bhavan, Ptot No. 18, Sector-08

Gandhidham - 370 201 -370240

nal H

}rfr(g / Gentteman,

ftqq:
Subject: Personal Hearing in Appeal Petition'..m/r'

aq-ra rvfar , i;frq il+f cti e-dr w :itt r.qrE eJ6, rrfrstc, r-cra fr{fira fhv ari
ql, :rtfrroarr$ 3nr6) €E-d Fri t fu :lqfi r,enr zrJ ffr 4t ffifua :r{-ar :rffii + +iEat eqBam

gaq6, 3rtriq qrffi i +rqqT FERfud 2-41+ tzi Etrq q{ Fpftd ffr ,r$ tr :ra, swftfua qt qt G-+a

+rrq q{ 3rTqff' :str tfr 3TqG-d tt

The undelsigned has been directed by the Cornrnissioner (Appeals), Central GST & Ilxcise

, Rajkot, to intirnate you ro appear belbre the appellate authority lbr personal hearing irt the case of

follorving appeals, on the belorv nrentioned date and time, at the above mentioned address.

F-4

+isqil
Sr. No

3Tflil €EqU

AppeaI Number

3Tffdreff 6r arfrl

Name of Appeltant
{d 3neer TiEqT !d t-di6/

Order in Original No. and date

Eai6 (rd

+l;r{I 7 Pu,u

and time

01
Y2/77

/GDMl7017

M/s. Kandla Agro &

Chemicals Pvt. Ltd.,
sr /30t7017-18
Dtd.06-04-2017

08.09.2017 0R
14.09.2017 at

I t:30 Hrs.

3fls3 agtq t fu'zqft'r4ir gfrd€ d 3l.rfr 3cRrft a 5k tg se-mtav +i aqB';rrm rrsrt + tfr

ffa-r6 06.09.2017 a6 qfud 6tl 5tr* gdraT, ;rd rr e.erd d, :r{-a arq-a-q* d' iRa Rfua urgf--oi aur sr* erc

ufi mu +i$ v+gfaof rS6G4*Hdtd$rfrqrqmfr+fc.si.t3rffmtr+is{urd grrrcn'*'fAo r+ CD/ Email

la .r :qaeq rlri t

Furtlrer, it is requested 1o confirm the schedule of your appearance in the personal hearing

to this oflice. by 06.09.201 7 and to provide soft copy of the breif facts and grounds o1' appeal made in the

Appeal Menorandum and rvritten subrnmission, if any on Email: cexappealsrajkot@grnail.com, for the ease in

plocessing ol'this appeal.

tlc
ffifrrI / Yours si erely,

\d
3{tfrqr6 (3{ffd)/ Superi en A peats)

Copy for information and necessery action :

The Assistant Commissioner, G.S.T., Div.- Gandhidham with request to depute a

coversent officer to represent the department during personal hearing. Please note
that your coments / say on grounds of appeal and brief facts stated in appeal
memorandom may be submitted to this ofice by 04.09.2017 or before


