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TqR t'?ilc, 3ll"rx+d (3ifrd-), {rilfi}6 Ea1qr crftd /
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rc{ 3rrg4d/ s.q{d 3r5f,d/ scrgrd/ s6r{fi 3irqra, ffiq 
'.qr{ 

g6l d-qrd{, {rT+ld / drrdrR / iflrrtllrr1t 6drir ]qfafud irtt

{ rAr${B-6:/
Arising oul ol above menlioned OIO issued by AddilionauJoinl/Deputy/Assistant Commissioner, Cenlral Excise / Service Tax,

Rajkot / Jamflagar / Gandhidham :

& cfrEldI 6r arrl (rE qilr /Nanre & Address of the Appellant & Respondenr :-

M/s. Friends lmpex, "Maitri Bhavan" Plot No. 18, Seclor-0S,Ghandhidham (Kutch)-370201

{s 3 le(]{Q-fr) * qFI qt+ ;qFa ffifu* afti, i 3q-{€ qrE-firft i qflirf{sr * FFar 3rffd {{ {r s{dT tt/
Any persofl aggrieved by this Order-in-Appeal may lile an;ppeal lo the appropriate aulhority in lhe following way.

Tfrfi ,Fa .i+{ rFra rri6 r.d d-drfi 1rffiq -qrwF,r+ror * cff lrqf,.;cto r.ql( erE nfufffff,1944 s] urn 158

tiF/rd-cri ft-fi yltft-{F: 1994 +t qr{r 86 t lrdfd ffifud .rrrd Ar sr EFfr t r/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of lhe
Finance Acl, 1994 an appeal lies to:-

adqrq {arfF t {r,qFrd TIft IIrIri T r rfa. +-ffq raqr{a gF:F rEr frariFr }rffiq drqrft-fr{Er *r A*E e6. ER .ni+ "l
2. 3rR. +. qrq. Ti ffiI, +l fi rrff urtd" r/"
The special bench ot Cusloms, Excise & SeNice Tax Appellale Tribunal of West Block No. 2, R K. Puram, New Oelhi in all
malters relaling lo classilicalion and valuation

5qn-ff qftd-{ l(a) Ji {arc rn- lrffi } }iri slq €t{l rnffi rhrr sr"-a, 4-er{ ];srd ?rar .'a ddr6r xq&q ;I]TqrFr4{lrl
(fr{i-.) Sr qli-{F qtfts Sf3-+r, , aFffiq , {ffrd srd rsrdr ]Itrrdr{r;- r(..!r +) St ar* a,r6' 1r

To the West regional bench ot Customs, Exci_se & Service Tax Appellate Trbunal {CESTAT) al, 2d Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of app€als other lhan as menlioned in para, 1(a) above

sfr&q ;qrqrft-+{ur i ssqr irS-fr er(d Er$ 6 iir-#fiq rqrr ?tr6 (lrffd) fM, 200i, + B-{ff 6 * iiddd firfftd f6\,
zrt cql EA-3 st aI{ cfu t r$ F++f arar arFo Itrr d rs t ra r.r cii + srll .ra r.q,z sl"E fi nr4..q? ff sra
$k arql,rqi qatar, m(r S arq qr sr'$ Ffi. 5 (]ra sc! ql 50 .s flr, air }qifl 50 aric 5"" q-JrftI* t i 6fl1 I,000/
{qi 5,000i- 6qi 3r:rdr 10.000/- Ttr} sr Bqfad ffr etE- s] ciit 6trrd +'tt filrlfta ?r.+ 6r r{rrara Edtua t{ffiq
;qrqlfur{or *r enqr + r{6I{6 {}ER .{rI € FrS rtr q-ffG-ds srr } &a, 6drr .rfi bf+-c &+ crq" d{r)l Fqr ara. qrFFq 

t

thifua grqe 6I trrara, *+ 8r ta rn{4l s Fld arFq sEi rdfui Jrffiq -qrqrRrd{"r *r enor Frra 6 I tjrjra r2?r (Ft {r+r) fi
f (, Sn}fd q{ +-qr!r 500/- +qr, Er elrlf}d erE -drn 6rfl d4r t/

The appeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at leasl should be accompanied by a tee of Rs.
1,0001 Rs.5000^, Rs.10,000/- where amounl of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank drafl in favour of Asst. Reqislrar of branch ol any nominated pubtic
seclor bank of the place where the bench of any nominated public sector bank of the place where lhe tlench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs 5001.

3r{Hrq arqlm-+{q t FrTsr 1rfff,, Ba nfuA-JIq, 1994 ff qrrl 86(t) + rd?td rar<t M,.1994, * hqF 9(1) *;rra
Ftlrfif, eqt S.T.-5 * ar( cfiqi it # sli,fr r.E J{fi €Er fls :narr * trc< rfifr ff J* Et, 56*r cfi €l:r i +trr +t
{rd}t * (.d cfi snrFl EH ErGr') 3rh adJi t {F t dq \'Ei cfa + €rq, 6i d-cF{ ffr d4 ,.qri $r Bi,r 3ik drrlqr r]qr
qatdr, {qq 5 srs qr lsi Fq. 5 rEr {tR' qr 50 aRq {cq dfi 3Frdr s0 ar[l, qqq $ :f.l+ t al rqrr: I,000/- $qS, 5,000/-
fu Jr?rEr 10,000/- rqi 6r atriftd sFr9lc6 6I qfe:ddrd 61tt iltrtft-d qFr Er +FraFr, TidErd rffi"q;qrqfrfiryr 6r rnl!.r *
sdra+ {i}a.R t ,a t Frfr }t qrJffi e}, .F J+ -{.0 .n0 toift.d t", 5lq? qim f+qr arar Trfar I {i;1iF ire +r }r7rdra.
Sq ft rs srsr ri Btar fi! Fir F{fod JrqEiiq . qrljrF.r{{u *r s,nfl Era A I praa j{d?r (fa fi-h, *, Gn, nrica.qi * rfllr
500/, {c\r fi Btrlft-a 116 rar 6$Tr Frrn l/
The appeal under sub seclion (1) of Seclion BG o{ the Finance Act, 1994, lo the Appellale Tribunat Shalt be filed in
quadruplicate in Form S.T.5 as prescribed u

copy of the order appealed againsl (one oI
nder Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a

1000/' where the amount of service lax
shall be certified copy) 6nd should be accompanied by a fees of Rs

nded 8 peaally levied ol Rs.5lakhs or less. Rs 50001 where lhe
alty.:levied is more lhan five lakhs but nol exceedinq Rs Fifly Lakhs,

ded & penally levied is more lhan fifty Lakhs rupees, in the
of lhe bench ol nominated Public Seetor Bank of lhe place

:3rry{-ir (3r{I0 ar arqtcq,Efd qd t-ar w 3it{ *dq tiier{ QrFh-::

O/O THE COMMISSIONER (APPEALS), GST & CENTRAL EXCISE,

@&a aa, * r'q & 8ftra / 2"d Floor, GST Bhavan.

W dd tt4 t5, / Race Course Riug Road,

q;-qle t Raikor - 360 001

Tele FaxNo. 0281 247795212441142 Email: cexappealslajkot(@grnail.com

, f#fl'*
\ilunnxEt

(B)

amounl of service tax & interest
Rs.10.0001 where the amounl of
form ol crossed bank draft in fav
where lhe bench of Tribunal is sil

,rf
Appli [or granl of stay shall be accompan;ed by a fee ol Rs.500/-

.).
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(i)
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(ir)

tra }fttftqq, 1994 ST c,'RT 86 4t ic rrRT3ii (2) o-i (2A) + liir#d <$ fi ?rff s*d, n- 6a l,ffi, 1994, t fr-{ff 9(2) cd
9(2A) * {d fialift-a qara s.T.7 l6r;r {aniI k- sFiF xter 3rrrF{d, ffiq rigt( ef6 :firdT J g{d (rfrd), ffiT riqrE tr6
danr crird xE r & sf;Tqr ddr" .F{ rrrn I nq- rna c-rf.F rhi {rfu,t }t }Iltr{a anlrr F(rIr6 .!rq??I J]lnfl rqT{f,d. +."ffq
r, sreL ?JEri/ 1r.JFrr, -t t'srftq -{r:flFtfisl 4r rlldra E-: 6rd { ?t?r ed. d]d ydr; fi cF ei fllr I dhra q;r$ ffrl- r I
The appeal under sub seclion (2) and (2A) of lhe section 86 lhe Frnance Act 1994, shall be filed in For ST.7 as prescribed
Llnder Rule 9 (2) & 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order oI Commissioner
Cent6l Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a cenified copy) and copy of lhe order
passed by lhe Commissioner aulhorizing ihe Assislant Commission€r or Deputy Commissioner of Central Excise/ Service Tax
lo iile the appeal beiore the Appeltale Tribunal.

(c)

(i)

fr-frr eri4. +;fiq tiqr( ?rF Irq FdTFr ]lffiq qllir+Tur (&) + !fr 3rqiii + alffn fr A;etq r.Trd at66 3rftfi{E 1944 4tq{r ts(,rF s }ia.fd, rt 6r trdrq lrBi}{F, 1904 *r rrRj 83 + liFrtd frqr4T si !t dn 6r .€ t, gi ,"au A cF 3rffiq
r'i]ir{q ,i }rfr +Gr ]Irq r.srd eriE,trdl .Ft ni7r 6 I0 qF?? ,10.;) .rd nia t's ?dtal E-arfa-a t, a .rflr;I, 3-s *-{f, ,lai",
lffiZr q fl anrdri fr6!r -rt ae.d R ts um a, ]rdfJ anr i6 ,r.d dr* lrSlFi tq iFgl eT 6rB 6c('t fu a Alr

a-ilq raci( r|o+ !d +smr + :iaJra aiar fur' rrq rt6. i Gq rtlB.a *
(0 t'RT rt * i ii+4-a rrs
(ii) fdz rqT 6I rff rri qea ntfr
(iii) $;rS. dEr 1i:lq.fi-rfi"t * fi-{q 6 + }i;F1-a lq asq
, ErrJ qa tu itr qm i {rqrna Hiq (F" 2) lrfilii-qn 2(]l4 + 3irii{ Ti T6 ffi lrqff{ qlfi-tirft + €ffeT ii-flmJta
t:FF,r ir.Jl lla rfff, 6i ar{ & 6Hti

l_or an appeal lo be filed before lhe CESTAT, under Seclion 35F of lhe Central Excise Act, 1944 which is also made
applicable lo Service Tax under Seclion 83 oi ihe Finance Acl, 1994, an appeal against lhis order shall lie before the Tribunat
on payment of 10o/" of lhe duly demanded where duly or duly and penaliy are in dispute, or penally, where penaily atone is rn
dispute, provided the amouni of pre-deposil payable uroutd be subjecl lo a ceiling of Rs. l0 Crores,

Under Central Excise and Service Tax, ,Duty 
Demanded, sha include :

(i) amounl delermined under Section 11 D;

(ii) amouni of er.oneous Cenvat Credit lakenl
(iii) amoilnt payable undel Rule 6 ot lhe Cenvat Credit Rules

_ provided further lllal ihe provisions of lhis Seciion shall not apply to the siay applicaiion and appeals pending before
any appellale authority prior io lhe commencement of lhe Finance (No 2) Acl, 20j4.

9{r{a r.dN ai g;rtleu ar}ea :

Revision application io Governmenl of lndia:
gF ,na?r E qrfs{ol TlfilTr 1ffifud ffrs.dt a, {,fi,r r.q? ,Fa }'fufe{4. i994 €l r,.f,r 35Ff a qir4 qr-{6 + lidJT rrTtqtid r{nF rI|+n r,terr qta" E hi? .{,-rq' rrfla Fai,rq r'l fftrtrd. Jtf4 a! sl.f, +Fa FFl. a61iFfr- 000 r 6'
t$Tl.irdr qrFdIIt / -

A Ievisron applicalion lies lo the Under Secreiary, lo the Government of lndia, Revision Applicalion Unit, [,linistry ol Finance,
Depa(menl of Fevenue, 4th Floor, Jeevan Deep Building, Parliamenl Slreet, New Delh!110001, under Seclion 35EE of the
CEA 1944 in respect of the foilowing case, govenled try first proviso to sub,seciion (l) oI Section-3sB ibid:

fe flr- * ffi frnHra + ar,? lii :r .rarm Hr ,rn ci Grri +nqa H erslr rrF & orrrrEd + dtrEr qr i+-dt r;q +irori ql
t6-r l#P1 (r+ erEI{ rr n qfli ,rsrr 7F qr{;En i etrd qr F^-f ,rfl rrF ir qI arspt a arF+ rFr6,ar + Ekra, ffisn€Id.l
Ht }lEr, 4B .l afd' o +isrd ). ,nrd ,i[
ln case of hny loss of gtods, where the loss occurs rn transii from a {actory to a waaehouse ot 10 aoother facloty or from one
warehouse lo Snolher during the course of processing of the goods in a warehouse ot in storage whelher in a fictory or in a

8qraa. 1dF{ Fsfr nof qr- ct{ d fua 6{ G a1rd fi ffirntlr i w-d 6d ara w rtt G +.drq J.qrE T6 e g" (ftic) +
I]Iqa Ji, Bi ,ffia t a]6{ Gffi nF{ qr at{ ai fua fi am tl / '
ln case of rebale o{ duiy oI excise on goods expo(ed io any counlty or terrilory ouiside lndia of on excisable mateaial used tr
lhe manufaclure of lhe goods which are expoded to any counlry or territory ouiside Inaiia.

q're t;'r]( ,liE +r TrFra fui(. k-ar fr'r.a + qr6{, iqia qr rlard +t ffkr Enri-a R-sT aqr tt /
ln case of goods erponed outsrde tndia e_(port to Nepal oi Bhulan, \Jviihoul payment ot duly.

qGfiEd -:crt, + rn:ilc:t ?'ia a_rtrraq fi FF a tllll *dlr Tq ]reB-rF Eq Err4, iiqF qrdrna) 6 afa fi.a & r? t 3rk rtr
lr'7r 3T 1rrzFrr (]l11Fr) a cEr4 titii jl'qr-r7rF ("t 2), tq93 +t rfr t09 +.2?-{ fua S'rr* afto lllrq $ffrqlaff rr qr Erd d

Credil ol any duly allowsd lo be ulilized iowards paymenl of excise duiy on final proclucts under the provisions of lhis Act or
lhe Rules made there under such order is passed by lhe Commissoner (Appeals) on or after, the daie appointed under Sec-
109 of the Finance (No 2) Act 1998.

rwl-4a nri4d 4r d cf8-qi qqr {i€qr EA 8 rt- i}-6r A*ftrr ]?q|{{ ?ti:F (Jl$-fr) li:ffit, 2001, + Bq{ 9 t liartd EFfrFe A,
{s3t$++iic"r* 3 ar6 * Jiaird 6I il qrFf,, llq{r+-drnir-ao ellr ryo iirfrr a s{ta:nln fi d rfu d-dEr ffr #
rrG1.' mq dt +;ftq j?qrq rti6 3riqfilJrq, i944 6r ERr l5 EE 6 rFn Affi; ,16 6I lldr{rjft } srry *, dr .rr ra+ # cF
{idr"r fi ar* qGI't / '
The above applicaiion shall be made in duplicale in Form l!o. EA-8 as specified under Rule, I of Cenlral Excise (Appeals)
Rules 2001 wilhln 3 months from lhe dale on which lhe order sought lo be appealed against is contmunicated and s'hall be
accompanied by two copies each of lhe OIO and Order-ln-Appeal. ll should also be accompanied by a copy of TR-6 Chaltan
evidencing payment of prescribed fee as prescribed under section 35"EE of cEA, i944, under Malor i.iead of-nccount.

fdFe]'r {r}-d il .cl:r ffifua ftnr1ff, gtnq fi }Grrdt fi Tfi. EriF" I

ird irra r4iq .q ;rE Frr qr rSS 6F i .l r-* .rOO,. a, srrT q B-ql o. ]{|r q? Eard {:Ffl l.!F drg Frs F ,qEr Fl .t
Fqi looo -/ nir rrrrfrta fuqr drr' I "
The revision applcation shall be accompanied by a fee o{ Rs. 2O0l. where the amount invotved in Rupees One Lac or less
and Rs. 10001 where the amount involved is more than Rupees One Lac.

rt s-n nre,r F +B {a nrq,n fl.{snifl i el r.q,F qj 'tfiert ;\ fir' efm € rqdri, ]cf{fr 6q d Eqr rl.ir qrFq I EE ar! +
"td '-i ,It Sr ligt q.A 6d d -ri + hr qtnf&i1i v&frq +qrfu+rq {r ..q y{ra qr 

'*fr2 rrr+rr +t t + nrir.r F+qr 
"rrar i , r

ln c;se, if lhe order covers various numbers of order in Orisinal, fee for each O Lo. shoutd be paid in lhe aforesaid manne.,
not wiihsianding the facl ihat the one appeal to lhe Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled lo avoid scriploria work if excising Rs 1 lakh {ee oi Rs. 100/ for each.

q?rrsrin3 ;r{rqHq ,J-s. xfuGaF, 1975, + 3qq.ft,t } }dflR {fr rnlu r.d errra $ri?r fi cfi q{ Eqtira 6.50 dqt sT
;{]q[dq ,1.6 lA{,2 Ftiar ii4r inlFFt /
One copy-of applicalion or O.lO. as lhe case may be, and the o.der of lhe adjudicating authorily shall bear a cou( fee stamp
oi Rs 6.50 as prescribed under Schedule,, in lerms oi the Court Fee Act,1975, as amended

Tifl ,r+ };&q .,aqrd ?rr-6 Ea n-drfl ]j#Tr o-"rqrftFdr (+r{ ffir, ffi, 1982 f; qf+a nE irfl TiEfird qrq +irffi.{ &-i {rd BirFl ff }ip !i l"rrd ,'rni+e f+ql "ral d i
Allenlion is also inviled io ihe rules covering lhese and olher related matlers contained in lhe Cusioms, Excise and Service
Appellale Tribunal (Procedure) Rules, 1982.

{.i r1 Ffia qqF6, EEatd ytr +ff++s crdqai *' raq, sfran$ i}rrrfto a.*rie

(r)

(vi)

(D)

(E)

(F)

r-q 3rffiq qrErsrfl + 3r{ra afua
www.cDe( qov.rn +r qu H4.1 6 | /

For the elaborate, delailed and latest provrsi lO filinq s{ appeal to lhe higher appellate authority, lhe appellant may

I

(G)

reier lo lhe Departmental websile www cbec.



A No: V2l63 to 67, 108 to1 15, 119,133 to 136/GDM/2016

:: ORDER IN APPEAL ::

Theclusterofappealslistedhereinbelowhavebeenfiledby[//s.

Friends lmpex, "Maitri Bhavan", Plot NO' 18, Sector -08, k, Gandhidham (Kutch) -

370201 (hereinafter referred to as "the appellant") against orders-ln-original No.

shown against each appeal no. (hereinafter referred to as "the impugrred order")

passed by the Assistant commissioner, service Tax Division, Gandhidham-Kutch

(hereinafter referred to as "the lower adjudicating authority").

Sr. No. Appeal File No. Order-ln-Original
No. & Date

Period of
Refund
claim

Amount
refund
rejected
(in Rs.)

of
claim

01 v2t63tGDM 12017 sTt116t2017-18
daled 21 .04 .2017

December,

2016

73,2071-

02 v2t64tGDM 12017 3r t11912017-18

daled 21 .04.2017

December,

2016

36,5021-

03 v2t65tGDM t2017 sT/1 '15/2017-'1 I
dated 21 .04 .2017

Jan uary,

2017

87,334t-

04 v2l66iGDM /20'17 sTt118t2017-18
daled 21 .04.2017

December,
zu to

1.001471-

05 v2t67|GDM 12017 sT/181/2017-18
dated 22.05.2017

January,

2017

86,998/-

06 v2t108|GDM 12017 sT/117t2017-18
daled 22 .05 .2017

January,

2017

1,11 ,3141-

07 v2t109tGDM t2017 sT/18212017-18

daled 22.05.2017

January,
2017

1 ,01098/-

08 Y2t1l0|GDM t2017 sT/17912017-18

dated 22.05.2017

February,

2017

76,856/-

09 v2t111|GDM t2017 sT/180/2017-18
daled 22.05.2017

January,
2017

42,8051-

10 v2t112tGDM 12017 sTt17812017-18

daled 22.05.2017

January,
2017

89,2431-

11 vztl13|GDM t2017 sTt177t2017-18
dated 22.05.2017

February,

2017

94,682t-

12 vzt114tGDM 12017 sTt17612017-18
dated 22 .05 .2017

February,

2017

39,7341-

'13 Yzt115lGDM t2017 sTt1B712017-18

dated 23.05.2017

Octo-2o16

to Jan-
2017

16 834/-

14 v2ll19tGDM 12017 s124412017-18
dated 14.06.2017

February,

2017

90,3221-

15 v2t133|GDM 12017 s1248t2017-18
daled 14.06.2017

February,

2017

1 ,21,2241-

'16 v2t134tGDM 12017 sTt24512017-18

dated 14.06.2017

March,

2017

90,4921-

17 Yzt135|GDM 12017 srt246t2017-18
dated 14.06.2017

February,

2017

68,1 30/-

18 v2ll36tGDM 12017 sT24712017-18
dated 14.06.2017

March,
2017

80,638/-

2. Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal.

3. The facts of the case are that - the appellant filed refund claims under

Notification No.41l2012-ST dated 29.06.2012 of Service Tax paid to various

service providers for rendering taxable services in relation to export of goods for

the period specified in the refund claims. The lower adjudicating authority vide

impugned order rejected the reb$d-Cfairn.for the amount as shown in the above

Tabte. i:'s./"
i:li
ii'..t :'.. : ': Pase No. 3 or 7

'lc 1 ""

--^ ' .)r
1.1,.f' --
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A No: V2l63 to 67, 108 to115, 119,133 to 136/GDiit/2016

4. Being aggrieved with the impugned orders, the appellant preferred the

appeals, inter-alia, on the grounds that on the facts of the case the lower

adjudicating authority has erred in rejecting the refund of Krishi Kalyan cess

(hereinafter referred to as "KKC") and swachh Bharat cess (hereinafter referred

to as "SBC"); that the lower adjudicating authority erred in rejecting the refund of

Krishi Kalyan cess and swachh Bharat cess without afforcling opportunity to

appellant to present their case and thus violated the principles of natr"rral justice

and therefore the impugned orders passed may be set aside. :

5. Personal hearing in the matter was attended to by shri lrlanish H. vora,

chartered Accountant, who reiterated grounds of Appeal and submitted detailed

common written submissions dated 13.10.2017, inter alia, emphasizirrg that no

show cause notice has been issued, in any case for denying refund of sBC and

KKC; that even no personal hearing notice was given; that the impugrred orders

have been issued keeping them in dark; that appeals need to be allowed as the

refunds granted earlier in respect of sBC & KKC have been adjusted from the

refund sanctioned in respect of Service Tax.

5.1 ln the written submissions dated 13.'10.2017 filed during personal hearing

the appellant, inter alia, submitted that they have filed refund claim of service Tax

paid on the input service which they utilized in export of goods as stipulated in

Notification No. 4112012-sr dated 29.06.2012; that the said Notification allowed

rebate of service Tax paid on the taxable service received and utilized by the

exporter of goods; that enabling provisions for levy of SBC on services were

introduced / incorporated under Section 119 of the Act; that Frequenfly Asked

Question (in short, FAQ) on SBC issued by CBEC, it had been clarified that SBC

is not a Cess, but a tax like Service Tax and all the provisions relating to levy and

collection of Service Tax as enumerated in Chapter -V of the Finance Act, 1gg4

and Rules made thereunder, including those relating to exemption and refund from

tax will be applicable to SBC also; that accounting code has been prescribed

wherein refund of SBC should be accounted for; that if there was no intention of

allowing refund of SBC to the public, accounting code for refund of SBC would not

have been stipulated; that Notification No. 01/2016-5T, Notification No. 02/2016-

ST and Notification No. 03/2016-5T, all dated 02.02.2016,I indicate that refund of

SBC should be allowed,

5.2 As regards, rejection of refund claim in respect of KKC the appellant

submitted that enabling provisions for levy of l(KC on services were introduced /

incorporated under Section 161 of the Finance Act, 2016 vide Chapter - Vl of the

er - Vl pertaining to KKC; that the appellant

Sn\^ii

Act; that they drew att
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also drew attention to FAQ issued by the CBEC on KKC and contended that

provisions enumerated in Chapter - Vl of the Finance Act, 2016, and FAQ issued

by CBEC it is clear that KKC is not a Cess but a tax like Service Tax and all the

provisions relating to levy and collection of Service Tax as enumerated in Chapter

V of the Finance Act, 1994 and Rules made thereunder, including those relating

to exemption and refund from tax will be applicable to KKC also; that accounting

code for refund of KKC has been prescribed; that if there was no intention of

legislature of allowing refund of KKC to the public, accounting code for refund of

KKC would not have been prescribed; that Notification No.30/2016-5T,

Notification No. 2912016-5T, both dated 26.05.2016, which indicate that refund of

KKC should be allowed.

5.3 The appellant also relied upon the decision of Hon'ble Karnataka High

Court in the case of M/s. TVS Motors Ltd. in Writ Petition Nos. 51753/2013 and

38767-6912014, wherein it is held that rebate of automobile cess paid on motor

vehicles exported out of lndia is refundable, even though the same is not

mentioned in Notification No. 19/2004-CE(NT); that they relied upon the decision

of the Hon'ble High Court in the case of M/s. Shree Renuka Sugars Ltd. in CEA

No. 1412008, wherein it is held that cess which is levied on production of sugar is

nothing but a duty of excise and as per Rule 3 of the Cenvat Credit Rules, 2004,

credit of such duty, as excise are available to the appellant; that same analogy

would apply to their case of refund of SBC and KKC, as service tax paid on

services received were utilized for export of goods; that the lower adjudicating

authority deducted / recovered refund of Service Tax of SBC granted in earlier

OIO without issuing any show cause notice and therefore principles of natural

justice have been violated. Personal hearing notice was sent to the Department

but none appeared.

FINDINGS:-

6. I have carefully gone through the facts of the case, the impugned

orders, appeal memoranda, as well as oral and written submissions made by the

appellant. The issue to be decided in the present case is as to whether the

appellant is entitled for rebate of SBC and KKC paid on services used for export

of goods under Notification No. 41l2012-ST dated 29.06.2012 or not.

7. The appellant has vehemently contended that the refund claims were

rejected without giving any notice to them as to why such amount is being

deducted; that no opportunity was given to the appellant to explain their case and

the 'Principles of Natural Justice been followed by the lower adjudicating

"$.Dv,

made by the appellant. I find that theauthority. I find ample force i
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refund claims were decided by the lower adjudicating authority without ir;suance of

SCN or even without granting any opportunities of personal hearing to the

appellant. lt is settled position of law that the refund claims should not be rejected

without issuance of SCN stating reasons for rejection of refund claims or without

affording sufficient and reasonable opportunities to explain their case.

7.1 The appellant has also submitted that that Notification No_ 4112012-

ST is stating rebate of service tax paid and sub-section (2) of Section 119 of the

Finance Act, 2015 and sub-section (2) of Section 161 of the Finance Act, 2016

clearly stipulate SBC and KKC as service tax respectively; that sub-section (5) of

Section '1 19 of the Finance Act, 2015 and Section'161 of the Finance Act,2016

also stipulate that all provisions related to refund under Finance Act, 1994 shall be

applicable to refund of SBC & KKC. I appears that the above legal provisions were

not taken into consideration by the lower adjudicating authority in the impugned

orders. I find that the impugned orders are non speaking orders, as far as rejecting

refund claims of SBC & KKC is concenred, and hence not sustainable at all.

7.2 ln view of the above facts, I am of the considered view that the

impugned orders need to be set aside and the matter needs to be remanded back

to the lower adjudicating authority to pass speaking and reasoned orders offering

fair and reasonable opportunities to the appellant.

7.3 The appellant has contended in their oral and written submissions

that the refund granted in earlier cases have been recovered from some of their

refund claims under these appeals, without issuing any show cause notice or

personal hearing notice. However, on going through the facts and findings of the

impugned orders, it is seen that in none of these appeals such adjustment has

been made. r- r\ r\.
N,v)r

7.4 | find that the Commissioner (Appeals) has power to remand appeals

as decided by the Hon'ble CESTAT in the case of CCE, l/eerut Vs. Singh Alloys

(P) Ltd. reported as 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the

Hon'ble CESTAT in the case of CCE, fiIeerut-ll Vs. Honda Seil Power Products

Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein it has been held that

Commissioner (Appeals) has inherent power to remand a case under the

provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax

Appeal No. 276 of 2014 in respect of Associated Hotels Ltd. has also held that

even after the amendment w.e.f. 11.05.201'l in Section 35A (3) of the Central

Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand.
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8" ln view of the above, I set aside the impugned orders to the extent of

rejection of refund claims of SBC & KKC and allow the appeals by way of remand,

with direction to the appellant to submit their written submissions to their

jurisdictional Divisional Deputy / Assistant commissioner within two months of the

receipt of this order.

gffi E-dRT ndfia$:rfiw or fi.rexr jq{}q.il dtlfi t fu?n ildr tl
The appeals filed by the appellant stand disposed off in above terms

{q

q

I
,\j\

{iclftf, .ii\1

l. tgarr
l0'

fsirff rl 's-.rIR 1frST
3igfld (3rfie€)

Bv Reod. Post AD
*r{tlrq ( {'iTi.{ )To

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabacl Zone, l\hmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Diuision, Gandhidham.
4) The Range Superintendent, GST & Central Excise, Gandhidham Division
5) Guard File.

M/s. Friends lmpex,
"Maitri Bhavan",

Plot No. 18,

Sector -08,

Gandhidham (Kutch) - 37020'1

rl. {,-r-s gnw, *{r er+a,

.oYe a ta,

t+rr - oz

4itfttflq (6.a5) - aleo ?og
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::3lqfd(s+fl6, 6-rdrilq,idq{fg qi i-fl r"{ 3ik 3Fqr{ trdi6::

OiO THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

Effiq -nI, dq *i d-* 6t fi-d;T i 2'd Floor, GST Bhavan,

tfl 6t$ tt4 tg, / Race Course Ring Road,

{ts+td/ Raikot- 360 001

'fele Fax No. 0281 - 24'7'795212441142 Email: cexappealsrajkot@gmail.com
rsiE H{A

t0hl

[JlInIFTlllnl ll tL l

:: By Speed Post ::

5r5n $G?II / Fite No. I Y2/133 IGDM/2017

fut I ro,
M/s. Friends lmpex

Maitri Bhavan, Ptot No" '18, Sector-08

Gandhidham - 37O 2O1 -370240

rrfr6rt / (sn11.r..,

ftq-q:

l1
fraiq': / Date'-

ji "'{.

22.08.2017

,t
Subject: Personal Hearing in Appeal Petition...m/r.

' sr 
"T+a 

,3rqrd) , a-fiq a+g tzi ddT frr 3rt{ sacrd rJ6, {r+fitc, rqm ft{fi'n fu('sri
w, 3{irFcararq-m'd $qd qfr-d 6-{A t fu 3nct'(qnr ES fr 4t ffiBa 3Tfrd/ 3rfui * {iqet dqE-rdrd

g-frd6, sffiq Hffi b +rqeT ffifud ftaio qa saq q{ Bt*flfd frur* tt 3rd: iq<fAfud q-} w ft+a

erq q{ 3nq6r rqtrqft vafFa tt

The undersigned has been directed by the Commissioner (Appeals), Central GST & Excise

. Rajkot, to intimate you to appear before the appellate authority for personal hearing in the case of
follorving appeals, on the belorv rnentioned date and tirne, at the above mentioned address.

fitr

FgrII/

Sr. No.

3{qd riEqr/
AppeaI Number

:ffimrff qr arql
Name of Appeltant

W 3{re1r rieqr (rE ffai+l
Order in Original No. and date

kflrfr a?i

qll€t / Date

and time

01
v2t133

/GDMt2017

M/s. Friends lmpex sr /248/2017-18
Dtd. 14-06-2017

12.09.2017 0R
15.09.2017 at

I l:30 Hrs.

3ar€'s{trq t ft EqFtr+d €aEd f 3{Tfr rctr?rFa a ge fi gw +dra-+ +t aqBrdFd smdT* fi ild
EdrE 0s.09.2017 il6 qBd 6tt gcs, r*rar, wi r+ +irE ti, :r{-a arqa-q+ ii tfra frfua r+:afa-qi arn 

=s*, 
era

uFa s;v +f$ uqftqf d+6Grr$ t d rd vefr rs.afu ffr efrcqifr 3{ffd fi rss{tlrfr srrrar * f}q \.fi CD/ Emait

io cn sqmtr otr$ t

. Further', it is leqLrested to conllrm the schedule ofyour appearance in the personal hearing

to this oftice, by 08.09.2017 and to provide solt copy of the breif facts and grounds ofappeal made in the

Appeal Memotandum and r'vritten sLrbmmission, if any on Email: cexappealsrajkot@gmail.com, for tlie ease in
processing of this appeal.

(

fi{ftq / Yours Vncerely,b-- 4// t'/t-/Y
ntfiar+ lrrQ-ay SuperintenJ'ent (Appea ts)

Copy for information and necessery action :

The Assistant Commissioner, G.S.T., Div.- Gandhidham with request to depute a
coversent officer to represent the department during personal hearing. ptease note
that your coments / say on grounds of appeal and brief facts stated .in 

appeal
memorandom may be submitted to this ofice by 08.09.2017 or before


