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+* ORDER IN APPEAL ::

The cluster of appeals listed hereinbelow have been filed by Mis
Friends Impex. “Maitri Bhavan®, Plot NO. 18, Sector -08, k, Gandhidham (Kutch) -
370201 (hereinafter referred to as “the appeliant’) against Orders-In-Original No.
shown against each appeal no. (hereinafter referred to as “the impugned order”)
passed by the Assistant Commissioner, Service Tax Division, Gandhidham-Kutch

(hereinaftar referred to as “the lower adjudicating authority”).

Amount of
Sr. No. Appeal File No. Order-In-Original Period of | refund  claim
Ho. & Date Refund rejected
. claim {in Rs.)
o1, V2EIIGDM 2017 SETH162017-18 December, T3,2071-
) dated 21.04.2017 | 2018
a2 J VRBAIGDM 12017 ST/118/2017-18 Desamber 36,5021
dated 21.04.2017 | 2015 B
03 V2/B5/GDM /2017 ST/115/2017-18 January, B7,334/-
| dated 21.04.2017 | 2017
04 HBEIG STI1182017-18 Clecembsr, 100147
* P dated 21.04.2017 | 2016 -
05 V2IETIGOM 12017 STHa12017-18 January, BG_ 08/
dated 22. 052017 2017 L =
03] V2AMODBIGDM 2017 STA17/2017-18 Jamuary, 1,11, 3144-
- dated 22.05.2017 | 2017
o V2 DEGDM 2017 STHA22017-18 JEﬂIJEr]I 1.01088~
. dated 22.05.2017 2017 =
] VA 10NG0M 2007 5T/179/2017-18 February, 76, 856/-
. dated 22.052017 2017
2] Y21110G0DM 2017 STM180R2017-18 i Januargr 42 B05/-
dated 232, 052017 2017
10 V2 12/GDM 12017 STH7E/2017-18 January, Ba 243/
o daled 22052017 |2017 |
11 V2M13G0M 2017 STHTTIR2NT-18 February, 54 GR2/-
e dated 22.05.2017 207
12 VEH14GDM 2047 STHTERZ017-18 February, 38,7 34/-
_ dated 22.052017 | 2017
13 V2IM18IGDM 2017 STHATZ01T-18 Dcto-2016 16.834/-
dated 23.05.2017 to Jan-
) 2017 '
14 VaN19GEDm 2oy STrRa42017-18 February, B, 322l
dated 14.06.2017 | 2017
15 V2 3GDM 2017 ST/2482017-18 February, 1,21.224/)-
dated 14.06,2017 2017
16 V2N 34GODM 2017 ST/245/2017-18 March, B 4592-
B dated 14.06 2017 | 2017
| 17 V2 3SG0M 2017 STrR4E2017-18 Fabruary, 6. 130/~
daled 14062017 | 2017
18 Varagizom 2m7 STR24772017-18 March, B0 638I-
dated 14.06.2017 | 2017 .
2. Since the issue involved is common in nature and connected with each

other, the same are taken up together for disposal.

3. The facts of the case are that - the appellant filed refund claims under
Notification MNo.41/2012-5T dated 28.06.2012 of Service Tax paid to vanous
service providers for rendering taxable services in relation to export of goods for
the period specified in the refund claims. The lower adjudicating authorty vide
impugned order rejected the rebate clasm for the amount as shown in the above
Table.
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4, Being aggrieved with the impugned orders, the appellant preferred the
appeals, inter-alia, on the grounds that on the facts of the case the lower
adjudicating authority has erred in rejecting the refund of Krishi Kalyan Cess
(hereinafter referred fo as "KKC") and Swachh Bharat Cess (hereinafter referred
to as "SBC"); that the lower adjudicating authority erred in rejecting the refund of
Krishi Kalyan Cess and Swachh Bharat Cess without affording opportunity to
appellant to present their case and thus violated the principles of natural justice
and therefore the impugned orders passed may be set aside.

5. Personal hearing in the matter was attended to by Shri Manish H, Vora,
Chartered Accountant, who reiterated grounds of Appeal and submitted detailed
common written submissions dated 13.10.2017, inter alia, emphasizing that no
show cause notice has been issued, in any case for denying refund of SBC and
KKC; that even no personal hearing notice was given; that the impugned orders
have been issued keeping them in dark; that appeals need to be allowed as the
refunds granted earher in respect of SBC & KKC have been adjusted from the
refund sanctioned in respect of Service Tax,

3.1 In the written submissions dated 13.10.2017 filed during personal hearning
the appellant, infer alia, submitted that they have filed refund claim of Service Tax
paid on the input service which they utilized in export of goods as stipulated in
Naotification No. 41/2012-S7T dated 29.06.2012; that the said Notification allowed
rebate of Service Tax paid on the taxable service received and utilized by the
exporter of goods, that enabling provisions for levy of SBC on services were
introduced / incorporated under Section 119 of the Act; that Frequently Asked
Question (in short, FAQ) on SBC issued by CBEC, it had been clarified that SBC
is not a Cess, but a tax like Service Tax and all the provisions relating to levy and
collection of Service Tax as enumerated in Chapter -\ of the Finance Act, 1994
and Rules made thereunder, including those relating to exemption and refund from
tax will be applicable to SBC also; that accounting code has been prescribed
wherein refund of SBC should be accounted for; that if there was no intention of
allowing refund of SBC to the public, accounting code for refund of SBC would not
have been stipulated; that Notification No. 01/2016-ST, Notification No. 02/2016-
ST and Motification No. 03/2016-5T, all dated 02.02.2018, | indicate that refund of
SBC should be allowed, N
52 As regards, rejection of refund claim in respect of KKC the appellant

submitted that enabling provisions for levy of KKC on services were introduced /

incorporated under Section 161 of the Finance Act, 2016 vide Chapter = V| of the

Act; that they drew anentipaﬁi Cﬁapler — VI pertaining to KKC; that the appeliant

r.. ..
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also drew attention to FAQ issued by the CBEC on KKC and contended that
provisions enumerated in Chapter — V1 of the Finance Act, 2016, and FAQ issued
by CBEC it is clear that KKC is not a Cess but a tax ke Service Tax and all the
provisions relating to levy and collection of Service Tax as enumerated in Chapter
V of the Finance Act, 1994 and Rules made thereunder, including those relaling
to exemption and refund from tax will be applicable to KKC also; that accounting
code for refund of KKC has been prescnbed; that if there was no intention of
legislature of allowing refund of KKC to the public, accounting code for refund of
KKC would not have been prescribed, that Notification No, 30/2016-ST,
Notification No. 29/2016-5T, both dated 26.05.2016, which indicate that refund of
KKC should be allowed.

5.3 The appellant also relied upon the decision of Hon'ble Karnataka High
Court in the case of M/s. TVS Motors Ltd. in Writ Petition Nos, 51753/2013 and
J8767-69/2014, wherein it 15 held that rebate of automobile cess paid on motor
vehicles exported out of India is refundable, even though the same is not
mentioned in Notification No. 18/2004-CE(NT); that they relied upon the decision
of the Hon'ble High Court in the case of Mis. Shree Renuka Sugars Lid. in CEA
No. 14/2008, wherein it is held that cess which is levied on production of sugar is
nothing but a duty of excise and as per Rule 3 of the Cenval Credit Rules, 2004,
credit of such duty, as excise are available to the appellant; that same analogy
would apply to their case of refund of SBC and KKC, as service tax paid on
services received were utilized for export of goods; that the lower adjudicating
authority deducted / recovered refund of Service Tax of SBC granted in earlier
Q10 without issuing any show cause notice and therefore principles of natural
justice have been violated. Personal hearing notice was sent to the Department
but none appeared.

FINDINGS:-

B, | have carefully gone through the facts of the case, the impugned
orders, appeal memoranda, as well as oral and wntten submissions made by the
appellant. The issue lo be decided In the present case 5 as to whether the
appellant is entitled for rebate of SBC and KKC paid on services used for export
of goods under Notification No. 41/2012-5T dated 29.06.2012 or not.

7. The appellant has vehemenlly conlended that the refund claims were
rejected without giving any notice to them as to why such amount is being
deducted; that no opportunity was given to the appellant to explain their case and
the 'Principles of Natural Jusﬁcg;_%ng@_heen followed by the lower adjudicating
authority. | find ample force ip‘;tmﬁ'hrgmteﬁl made by the appellant. | find that the
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A refund claims were decided by the lower adjudicating authority without issuance of
. SCN or even without granting any opportunities of personal hearing to the
appellant. It is settled position of law that the refund claims should not be rejected
without issuance of SCN stating reasons for rejection of refund claims or without

affording sufficient and reasonable opportunities to explain their case.

Ay The appellant has also submitted that that Notification No. 41/2012-
ST is stating rebate of service tax paid and sub-section (2) of Section 119 of the
Finance Act, 2015 and sub-section (2) of Section 161 of the Finance Act, 2016
clearly stipulate SBC and KKC as service tax respectively; thal sub-section (5) of
Section 1189 of the Finance Act, 2015 and Section 161 of the Finance Act, 2016
also stipulate that all provisions related to refund under Finance Act, 1994 shall be
applicable to refund of SBC & KKC. | appears that the above legal provisions were
not taken into consideration by the lower adjudicating authority in the impugned
orders. | find that the impugned orders are non speaking orders, as far as rejecting
refund claims of SBC & KKC is concerned, and henca not sustainable at all.

7.2 In view of the above facts, | am of the considered view that the
impugned orders need to be set aside and the matler needs to be remanded back
to the lower adjudicating authority to pass speaking and reasoned orders offering
fair and reasonable opportunities to the appellant.

73 The appellant has contanded in their oral and written submissions
that the refund granted in earlier cases have been recovered from some of their
refund claims under these appeals, without fssuing any show cause notice or
personal hearing notice. However, on going through the facts and findings of the
impugned orders, it 18 seen that in none of these appeals such adjustment has
been made.

7.4 | find that the Commissioner (Appeals) has power to remand appeals
as decided by the Hon'ble CESTAT in the case of CCE, Meerut Vs, Singh Alloys
(P) Ltd. reported as 2012(284) ELT 87 (Tri-Del). | also rely upon decision of the
Hon'ble CESTAT in the case of CCE, Meerut-ll Vs. Honda Seil Power Products
Lid. reported in 2013 (287) ELT 353 (Tr-Del) wherein it has been held that
Commissioner (Appeals) has inherent power fo remand a case under the
provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax
Appeal No. 276 of 2014 in respect of Associated Hotels Litd. has also held that
even after the amendment w.ef 11.05.2011 in Section 35A (3) of the Central
Excise Act, 1944, the Commissioner (Appeals) would retain the power to remand.

-
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2.3

B. In view of the above, | set aside the impugned orders to the extent of
rejection of refund claims of SBC & KKC and allow the appeals by way of remand,
with direction to the appellant to submit their wrillen submissions to their
jurisdictional Divisional Deputy / Assistant Commissioner within two months of the
receipt of this order.

L% el ZaAMT o & g adew & Pwem swee i @ R e g
9. The appeals filed by the appellant stand disposed off in above terms.
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Gandhidham (Kutch) - 370201 | FENERT (F750) - oo 308
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad
2} The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidharm,

4) The Range Superintendent, GST & Central Excise, Gandhidham Division

5) Guard File.
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:: By Speed Post i
WIEE #SA [ File No. :-

JTH | Ta,

M/s. Friends Impex
Maitri Bhavan, Plot Mo, 18, Sector-08
Gandhidham - 370 201, -370240

Personal Hearing | ZAT¥Id H+arg
AT | Gentleman,

Subject: Personal Hearing in Appeal Petition...m/r.
' ¥R ), it e T ey it T oe, T, g REfE e e
T, WupEAETns s gita & § ook gan e & oo elRias ades nhe & dew el
T, s witmel & sae TRt Bers @ saw o Puife & oo & e smiRfEe o o P
T o7 wrodhr et e

The undersigned has been directed by the Commissioner (Appeals), Central GST & Excise
. Rajko, 1o mtimate vou 1o appear before the appeline authority lor personal hearing in the case of
following nppeals, on the below mentioned date and time, ol the above mentioned address.

FH e yefrardli & A HA HEY Hea o9 R | s va
wE | Appeal Humber | Name of Appellant | Qrder in Original No. and date | ®#Y /Date

& Mo | and time |
: 12002017 OR |
o Vi/133 M/s, Friends Impex ST/248/2017-18 15092007 a1 |

FIoR Feru | R i geeg & aoe aufula 6 gi e ge e o sl g & i
Ter 08.09.2017 7w &3 §5F wam, FEt aF wd g, e e A dfte Pl segftret o seE T
AT 38 T WA g s I & o e i et i wive s e & wrewrer # g & fRr ow OOV Emad
id W IEEE WA

Further, 1t 15 requested (o conlirm the schedule of your appearance in the personal hearing
to this office, by 08092017 and o provide soft copy of the breif facts and grounds of appeal made in the
Appeal Memorandum and writien submmission, if any on Email: cexappeatsrajkoti@gmail com, for the ease in
processing of this appeal

WaEE | Yours gincerely,

'
e (3dE) Sup-er'intﬂ';!zﬂt {Appeals)

Copy for information and necessery action :

The Assistant Commissioner, G.5.T., Div.- Gandhidham with request to depute a
coversent officer to represent the department during personal hearing. Please note
that your coments / say on grounds of appeal and brief facts stated in appeal
memorandom may be submitted to this ofice by 08.09.2017 or before



