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M/s. Conservation Corporation of India Private Limited, Khatau Wadi, P.O.
Devisar, Taluka Nakhatrana, District Kutch, Gujarat, Pin Code - 370602 (hereinafter
referred to as "the appellant”) filed the present appeal against the Order-in-Original No.
02/ST/AC/2016-17 dated 08.09.2016 (hereinafter referred to as "the impugned order”)
passed by the Assistant Commissioner, Service Tax Division, Gandhidham, Kutch
(hereinafter referred to as "the lower adjudicating authority™).

2, The facts of the case, in brief, are that the appellant Is running a resort in
name of Infinity Resort of Rann of Kutch and providing taxable services viz. "Rent a Cab
Scheme Operator Service”, "Dry Cleaning Service”, Maintenance or Repairing Service",
"Works Contract Service”, Accommodation in Hotels, Inn, Gust House, Club or Camp site
service. During the course of detailed Manual Scrutiny of ST-3 Retumns by the
Jurisdictional Range Office and reconciliation carried out with books of accounts, it was
found that the appellant had not paid service tax on income shown under head of "Sale
of Food and Beverages” during the period from 2012-13 to 2014-15. The income shown
under the head of "Sale of Food and Beverages” s nothing but, pertains to taxable
service viz. Restaurant Service provided by the appellant to their customers in the
establishment of Infinity Resort Rann of Kutch. The appellant did not agree with the
observations raised after completion of detailed Manual Scrutiny and vide letter dated
14.03.2016, addressed to the Jurisdictional Range Office, submitted that they have air
conditioned reoms but only ane restaurant without air conditioning facility; that there is
no service tax liability on the appellant as they have non-air conditioned restaurant; that
Circulars No. 139/8/2011-TRU dated 10.05.2011 and 173/8/2013-ST dated 07.10.2013
clarified that no service tax liability arises where restaurant js not having air conditioning
facility. |
$2
21 SCN No. IV/15-B1ST/ADJ/2015 dated 06.04.2016 alleged that the
appeliant had earned income as shown under the head of “Sale of Food and Beverages”
In their books of accounts which was generated through providing Restaurant Service
and the appellant having air conditioning rooms and one non-air conditioning restaurant
In a single/same/comman establishment, therefore the appellant is liable for service tax
0N restaurant service in terms of statute of exemption under Sr. No. 19 of Notification
No. 25/2012-5T dated 20.06.2012. The SCN proposed recovery of service tax of Rs.
1,54,223/- under the proviso to Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as “the Act”) along with recovery of interest under Section 75 of the Act and
imposition of penalty under Section 76, 77 and 78 of the Act. The lower adjudicating
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authority, vide impugned order, confirmed demand of Rs. 1,54,223/- under Section
73(1) of the Act and Rs. 1,54,223/- of service tax and Rs. 84,000/- of penalty
appropriated already paid as interest is also payable under Section 75 of the Act;
imposed penalty of Rs. 1,54,223/- under Section 78 of the Act and also penalty of
imposed under Section 77 of the Act; dropped penalty under Section 76 of the Act.

3 Being aggrieved by the impugned order, the appellant filed the present
appeal, interalia, on the following grounds:-

3.1 The trade presumed that there was no service tax liability on restaurant
service, they were in dilemma and unclear, some of the trade availed exemption benefit
as per Sr. Mo. 19 of the Notification No. 25/2012-5T dated 20.06.2012, amended vide
Notification No. 03/2013-ST dated 01.03:2013. The appellant has non-air conditioned
restaurant and no license to serve alcoholic beverages and hence they are not liable to
pay service tax as per Sr. No. 19 of the Notification No. 25/2012-ST dated 20.06.2012,
amended vide Notification No. 03/2013-ST dated 01.03.2013. Circulars No. 139/8/2011-
TRU dated 10.05.2011 and 173/8/2013-ST dated 07.10.2013 also clarified that no
service tax liability arises on restaurant not having air conditioning facility. The appellant
pleaded that they were not liable to pay service tax on restaurant service but they have
already paid service tax of Rs. 1,54,223/- along with interest of Rs. 84,000/~ and penaity
of Rs. 38,556/- also incorrectly and hence all these are fiable to be refunded. As the
appellant is not liable to pay service tax on restaurant service, there is no guestion of
recovery of interest and imposition of penalty.

4. Shri Mitul A Kanaiya, Advocate attended personal hearing, who reiterated
grounds of Appeal. He also submitted written personal hearing submissions to say that
they had non-air conditioning restaurant during 2012-13, they have that restaurant
non-air conditioned even now till date; they paid service tax under protest because
department insisted to pay service tax; that since service tax is not payable, it Is
required to be refunded to them; that they would make further submissions to establish
that they never had air conditioned restaurant, for which 15 days may be granted. $ AR

4.1 The appellant vide letter dated 15.09.2017 made following further
submissions -

(i} They were registered under Accommodation Services and they
have been providing air conditioned rooms on rental basis to the customers and they
were paying service tax on the rents; that they were providing food and non-alcoholic
beverages; that they are not liable to pay service tax as their restaurant is a separate
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establishment without air conditioning facility hence does not come under T::uwiew of
taxable category of Restaurant Service; that as per Circulars No. 139/8/2011-TRU dated
10.05.2011 and 173/8/2013-5T dated 07.10.2013, no service tax liability arises where
restaurant is not having air conditioned facility; that the appellant has paid service tax
of Rs. 1,54,223/-; Interest of Rs, 84,000/ and Penalty of Rs. 38,556/~ under protest,
which were not required to be paid by them and hence liable to be refunded under
Section 11B of Central Excise Act, 1944 read with Rule 6(4A) of Finance Act, 1994 or

liable to be adjusted against their liability.

4.2 The appellant vide letter dated 10.10.2017 made further submissions that
they submitted a copy of Bill No. 701 dated 24.12.2015 for support to their claimed that
they didnt charged service tax on restaurant service, The appellant has made
repeatedly submissions that they were not liable to pay service tax on restaurant
service as per clarifications given under Circular No. 139/8/2011-TRU dated 10.05.2011
and 173/8/2013-5T dated 07.10.2013.

B I have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the written as well as oral submissions of the appellant

including during personal hearing.

b. The issue to be decided in the present appeal is whether the appellant is
liable to pay service tax on Restaurant Service when the restaurant does not have air

conditioning facility or otherwise.

6.1 It is a fact that the appellant is running a resort in the name of Infinity
Resorts Rann of Kutch where they have been providing taxable services like short term
accommodation services with air conditioned rooms on rental basis and had a
restaurant to provide food and non-alcoholic beverages. I find that the appellant had air
conditioned rooms for providing accommodation services but did not have air
conditioned restaurant. TR M
6.2 The appellant argue that they have/had only one restaurant, which was/is
without air conditioning facility and hence they are not liable to pay service tax as per
Sr. No. 19 of Notification Mo, 25/2012-ST dated 20.06.2012, as amended vide
Motification No. 03/2013-5T dated 01.03.2013. It is also a fact that the appellant
provided food and non-alcoholic beverages to their customers from their restaurant
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which not have air conditioning facility. I would like to reproduce Sr. No. 19 of
Notification No, 25/2012-ST dated 20.06.2012, which is as below:

I8 Services provided in relation to serving of food or beverages by a
restaurant, eating joint or @ mess, obher than those having (i) the faciity
of air-conditioning or central air-heating in any part of the establishment,
at any btime during the year, and () a licence fo serve alcoholic
beverages; "

6.3 MNotification MNo. 25/2012-5T dated 20.06.2012 was amended vide
Notification No. 3/2013-5T dated 01.03.2013, which substituted 5r. No. 19 as under:

"19,  Services provided in relation to serving of food or beverages by &
restaurant, eating joint or @ mess, other than those having the facility of
air-conditioning or central air-heating in any part of the establishment, at
any time during the year;”

6.4 In view of above, services provided in relation to serving of food or
beverages by a restaurant, eating joint or mess, having the facility of air conditioning or
central alr heating in any part of the establishment, at any time during the year only
attract service tax, In other words, if restaurant does not have facility of air conditioning
or central air—heatirrg In any part of the establishment, then there s no service tax
liability. CBEC vide Circular No. 139/8/2011-TRU dated 10.05.2011 has dlarified
meaning of words “in any part of the establishment” and has stated that if food or
beverages are served in the room, service tax cannot be charged as restaurant service.
I would like to reproduce the Circular, which is as under:

Circwlar No. 139/8/2011-TRU, dated 10-5-2011 P )

Subject :  Shovt Term Accommogdation Service and Restaurant Service -
clarification - Regarding.

Since the fevy of service tax on the two new services relating to services

provided by specified restaurants and by way of short-term hotel

accommodation came into force with effect from 1st May 2011, a number

of gueries have been raised by the potential tax payvers.
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2. These are addressed as follows ;
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(Emphasis supplied)
6.5 The appellant has submitted that they did not have facility of air

conditioning in any part of the establishment of restaurant and the restaurant was
purely separate establishment without facility of air conditioning and also not having
license to serve alcoholic beverages, therefore, they are not liable to pay service tax as
per clarifications given vide above Circular No. 139/8/2011-TRU dated 10.05,2011.

6.6 The appellant has also submitted that they are having only one non-air
conditioned restaurant and only in case of an establishment having two restaurants —
one air conditioned and another non-air conditioned with a common kitchen for
sourcing the food, then also service tax Is payable only on income generated by sale of
food from the air conditioned portion as per Circular MNo. 173/8/2013-5T dated
07.10.2013. The appeliant further submitted that they had reiterated the reference of
CBEC Circulars No. 139/8/2011-TRU dated 10.05.2011 and 173/8/2013-5T dated
07.10.2013 before the lower adjudicating authority but he did not consider these
submissions in his findings. 1 find that the lower adjudicating authority has held that
"he above circulars, which referred by the nolicee not given any relaxation to the
assesson 35 in the current case the restaurant is not clearly demarcated and separately
named to satisfy the criteria of exemption,” 1 find that the appellant was/is having only
one restaurant and that too without facility of air conditioning and this fact has not
been disputed by the department whereas above Circulars specify more than one
restaurant and then only condition of demarcation and separately named Is required to
be examined. In the present case, 1 find that demarcation or separately named
restaurant is not required as the appellant has only one non-air conditioned restaurant.
Therefore, the findings of the lower adjudicating authority that the appellant is required
to pay service tax under Restaurant service are not correct, legal and proper. l i
6.7 | find that the appellant has also provided food and non-alcoholic

beverages from their non-air conditioned restaurant to their customers inside the room,

who stayed in air conditioned rooms. Sr, No. 3 of Circular No. 139/8/2011-TRU dated

10.05.2011, in case of services provided by restaurants, very clearly specify that "when

the food is served in the room, service lax cannot be charged under the restaurant
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service as the service is not provided in the premises of the air-conditioned restaurant
with @ licence to serve liguor. Also, the same cannot be charged under the Shart Term
Accommadation head if the bill for the food will be raised separately and it does not
form part of the declared taniff. " Therefore, the appellant is not liable to pay service tax
on restaurant service for the food and non-alcoholic beverages supplied inside rooms
from kitchen. It is coming out from the facts of the case that the appellant is running a3
resort in the name of Infinity Resort Rann of Kutch, where they have been providing
chort term accommodation service with air conditioned rooms on rental basis and
paying service tax on room rent so received. The air conditioned rooms cannot be
considered part of the establishment of the non-air conditioned restaurant by any
stretch of imagination.

6.8 In view of the above factual and legal position, 1 am of the considered
view that the appellant is not liable to pay service tax on the restaurant service. Since
the demand is not sustainable, guestion of recovery of interest under Section 75 of the
Act cannot survive,

6.9 The entire case has been made by the department on the basis of 5T-3
returns and detailed scruting of ST-3 retums and on nothing else. In such case,
allegation of suppression of facts from the department is neither established in the
impugned order nor in the SCN. Hence, penalty under Section 78 of the Act is not
imposable at all especially when demand does not survive. Imposition of penalty under
Section 77 of the Act, for not assessing service tax liability properly and not following
procedures of service tax law also does not hold good in view of the facts discussed in
foregaing paras. Accordingly, I am left with no option but to set aside the impugned
order and allow the appeal, with consequential benefit, if any.,

F 48 In view of above, I set aside the impugned order and allow the present
appeal filed by the appeliant.

ls.t AT Eart &of 1 7% 31 & AueRr sudee i | R ae g
71 The appeal filed by the appellant stands disposed off in above terms,
g } s . [
@ j;,h:m;«.w
(FHT HeA)
HEF (3d)
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham,
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham.

4) Guard File.
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