
til ,r r irr

::3nq€d (3[+fi) 6.I fidrilq,T€{ lii trEr m{ 3it{ +dq 5 IIt[ {166'::

OiO THI COMMISSIONER (APPEALS), GST & CENTRAL EXCISI,

srtr&q ilfr, * r'g & 8l"Er / 2"d l'loor, GS'l Bhavan,

tH +t6 ft4 t5, / Race Course Ring Road,

TeleFaxNo. 0281 247795212441142 Email: cexappealsrajkot@gmail.com

rtqia q{A

Trs-*td / Rai kot - 360 001

ON

6' 3{+ r srgi{ {iEqr / {d 3{d?r ri /

o.l o. No

02ts't tACt20t6-t7
E

v2t64tGDM12016

Er 3{r-a $rieI TI9TIT (Older-ln-Appeal No.):

KCH-EXCus-000-APP -023 -2017 -18

+Lt,
Edrs /

Date

08.09.2016

:ndsr 6r Rai6l
Date of Order:

09.10.2017
drft 6rA 6r artror
Date of issue:

11.10.2017

rI

q

fi-JTR Tidc, Jils-+-d (3Tfr'f,), {T"r+td ffi{r clft-d /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

3rq{ 3{tgf,d/ s,c{d 3ngrd/ Jcrgffi/ S6tsq 3ng4d,  drq ticrE ajffi/ €-flF{, IT;.+tc i ilFfrrR / 4ittqrffl <4m 3c{frfud ii

{d 3flier t yft'a: /

Arising out of above mentioned OIO issued by Addilional/JoinuDeputy/Assistant Commissioner, Cenlral Excise / Setuice Tax,

Rajkot / Jamnagar / Gandhidham :

3lfrd-{.d & cFrdrft 6r arfi (rd' ct /Name & Address of the Appellant & Respondenl :-

M/s. Conservation Corporation of lndia P. Ltd., Room No. 1 1, 2nd Floor, Vandana

Commercial, Centra, Plot No. 280, Ward No. 12lB, Ghandhidham, Dist. Kutch-370201

iff 3at9r(rff ) t aqfua +it aqB-a ffifua att* d :.r-qra clMl t clfud{"r i 64rT 3t-fr aIT{ 5{ {Ifdr tl/
lny person aggrievea by this Orderin'Appeal may fi'e an;ppea, lo the appropdate authoriiy in lhe following way.

t|,Tr ?16 .+-drq r.,+rz srF sd Ffl6{ Jrffic -qrqrQ-fi{q 6 qfi ]Iff,, idrq 5{rd sl6 :rfuA-{ff .1944 Er trl{i 353 +
rrard'qd ld-.? Jrfufr{E:1994 Er trRr 86 + :ia4-a ffifua 1116 4I dr sra, t u -

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of lhe

Finance Act, 1994 an appeal lies to:-

dt6ror Fqrrd d f,Fi rd €$t Errrd {ft$r qE +-;ffq 3?claa ?Fq lri €-sr+T 3{srdiq qlcrEs{or fi fu}c {-d, arc ;air d
2. 3r-{. t'qtI, "rs iacfr, 6T fi sEir ire.( l/"
The speciaibench of Customs, Excrse & Service Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram, New Delhi in all

mallers relatng lo classificalion ano valualron.

:iqt-ft cft.t-d t(a) i { l1' I. x.ft + lff?r l}c sst s{r& ffar rp.. ird]q rq'e ?l"E lti i-m6{ }ffiq ;qrqtfuF{ol

1ffi1 Ar oF'rr atfr+ fffdfl, Efd-drq -d, {fira cl{d 3r€rai ]-aE4rErE- 3z".tt 6} & .nril EG(, ,i
io lhs west regionai bench of Customs, ExcBe 8 Service Tax Appellale Tribunal (CESTAI) at, 2nd Floor, Bhaumali Bhawan,

AsaMa Ahmedabad-380016 in case of appeals olher than as mentioned in para_ 1(a) above

:rgr$-q arqr&-orsr * $qsT 3rfif, Fl{d 6.i + ft-q 4;fiq 3iare aFE (]lffd) ffi, 2001, i frqff 6 + 3iTda ffrr!fta'fr(
,rd c.n rA-3 sl r( cfiqi 6 a.; atr arar ridq rtda s oe t re'r-6 q'fr *, Er'!r. a5i r.lre r5e 61 xiT.Earn fi qta

3ii{ i&nqr nqr frflidr- rcq 5 atg qr is$ 6r. 5 drs rqs cr 50 drs rcq F 3rrdT 50 s tcq t- lrffrfi t al FEn: 1,000/-

rq$, 5,000i- rd* 3{qdr lO.O0o/- Eq} sr Arnfta aet rrcq 4t cfr sfrri #it FiJitrd ?FE 6r rIfiflra. {idft-d vffiq
;.qrrirfufisr *r ?irtql * [flq6 {ftF{R t arff t ffir $l sfiB,r+ qi{ & it6 raI{T drt fuF+-d f+ frrc *qnr frqr arar qrffq 

r

Tiiifua grrc +r erara, f+ 4r Jfi ?rrtlr ,i 6t-dr qrf6s di ffia 31'{-dr4 anqrfu+ror 8r rnrsr Rra i r errm :ntn (d ri-it] +
ii! Aa{-q.{ fi'€Er 500/- Tcc 6r fitfird flFs 3.frr 6aar 4r r/

The appeal to the Appellate Tribunal shall be filed in quadruplicate in lorm EA-3 / as prescribed under Rule 6 of Central

Excise (Appeal) Rules, 2001 and shalt be accompanied againsl one which at least should be accompanied by a fee of Rs.

1,000^ Rs.5000/, Rs.10,0001 where amount of duly demand/interesupenalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of aoy nominated public

sector bank of the place where the bench of any nominated public sector bank of lhe place where lhe bench of the Tribunal
is situated. Application made for grant of slay shail be accompanied by a fee of Rs. 500/-.

s+&q;{qrfu6rlr } Faar 3iqrfr, E-m 3rfuft{q, 1994 6t qm 86(1) * rflrtd d-{F{ lM, 1994, t BqE 9(1) * rd
EErtfra cq{ S.T.-5 ,i qR vftii d fi qr siift sd- rs} sFr iiq srisr * tr-Eq Jr$-fr 6r ?rff d, ss8r cF €Fr d +d-rf, 4t
(rdJi rt !-6 qfr TffrFIa 6rff srff,,) r,tr fai + 6{ t rq q{ clt + flr{, dr t-q[+{ 4t ai4 ,acrf, EI aia:ilr srnqr ?rqr

qfliar, Fc(r 5 drq cr rs$ 6fr, 5 nq 5qc qr 50 dI{I {c!r 5 3r?rifl 50 arq rcc t lrfu6 t aI Fsrr: 1,000/- Fc-i, 5.000/-
tq-i 3r.rqr 1o,oooi- rq{ +r Bqift-a rffr r!6 *r cfr:dTrd s,tr FEfft-d at6 6r,Frdla, Tidfud 3{ffiq;qrqrfud{Dr ff ersr +
rdr{a rh'€.r{ + a'E t HT en €dH ql-d *, f6 rEEr drii M+-d ei grpz ei{Rr f*qr aiar qrfrq | €.ifud irEr 6r :flrdE,
da ff i€ rn€l Ji Odr nrFq r6i drifud rffi,, arqfufitr *I rlET ftrf, t I Frrra 3ne{ (e 3n4{l } R{ nr*ca-qr * qnr
500/- {qq 6r fitiitd rrF6 qqr 6[4r drrr Ii

The appeal under sub section (1) of Section 86 of lhe Finance Act, 1994, to lhe Appellate Tribunal Shall be filed in

quadruplicale in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs.

10001 where lhe amouni of service tax & inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amouni of seNice lax 8 interest demanded & penally levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,0001 where the amount of service tax & inleresl demanded & penally levied is more than fifty Lakhs rupees, in the
form of crossed bank drafl in favour of lhe Assislanl Registrar of the bench of nominated Public Sector Bank of the place
where lhe bench of Tribunal is situated. / Application made for grant of slay shall be accompanied by a fee of Rs.500/-.
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a

E-.4 3rEts{ff, 1994 *r um 86 + rc-lrRBri (2) lri (2A) + sialld S fi ?ld lifr- , gamr 1Mr, 1994, * ffqs 9(2) lri
9(2A) + {a Eifrft-a eqr s.T.-7 ri fi ar e$:fr cd fifi HEr ifiI{d *;frq r.9tE 9ri6 3r,rdr }r{€ (3iita), iffiq s;qra rrc6
eidRr qrttd 3n*r fr cBsi ri6ri qit (rfr*i n r'6 cli TffrFrd 6ri. qG.) .]ltr agaa aam r5rc.r' :n |fa 3rrr-ir lqqEd, n;fi,

'(ilr{ 
g?6/ +dIF{, +1 gffiq;qrqft-+rq 4r xrd({ c$ *|} 4T ff{?r H Erfl lrh; fi;iA $ qrq jt dErd Frf| ,ff-t /

The appeal unde. sub seclion (2) and (2A) of lhe seclion 86 lhe Finance Acl 1994, shall be filed in For ST.7 as prescribed

under Rule 9 (2) 8 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a cerlified copy) and copy of the order
passed by the Commissioner authorizing lhe Assislanl Commissioner or Deputy Commissioner of Cenirat Excise/ Service Tax
to lile lhe appeal before ihe Appellate Tribunat.

drflT Lr"*.. +-fr-a r.crq sl6 r.d l-Erf{ 3rff-&q erfufreT (n"€t-c) * cia 3rtri + qrJrit n #ffq riqrq qH xFlG-{]1 1944 si
qRT 35w + 3iafa, trt fi ffiE 3rtuA-qa, 1s94 fi rrRr 83 & 3tada C-d|fi{ 4t }tt aq Sr,ri t, fo .r.au * cft }q$q
r?<o'n yq'e 6rd rffq taEE ?Fq,/Sdr 6r rr"r & 10 qF?td (ro"b). Jq rJr ?a 

"lflIFr 
Fd-drfer F. q {.qh-, ".d 

}{a Esra-
Ffdrfad i -r 3r4ira Fqrt r'r Ee? FF E.q L'rn r" ].'-+a aFr R ?rp qra I'tEF aE ftI eq F{18 ,oq € ;fu a d

ffia r;qd ?jq I,i f{rs{ + :jnifa "aiq fu(. fi. rli4, i h-q flrf}-.ir t
(i) trI,I llA + jr;TJld {6fi
(ii) ffid dnT ff ff qt r*a Trirr

iiii) ffie aq 1;iTql{ff + ff-{F 6 + iid,fd aq rFn
- dlri {6 ft as qRr t sE1rr ffi{ 6. 2) 3rfuj}-qF 2014 t 3aiir t T6 fa;df 3iffrq'erffi * {a8r ftqRxia
EFra lr.S lii irq-fr +t d]"l €i Flit/

For an appeal 1o be flled before lhe CESTAT, under Section 35F of lhe Cenlral Excise Act, 1944 which is also made
applicable 10 SeNice Tax under Seclion 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10yo of lhe duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in

dispute, provided lhe amounl of pre-deposit payable would be subjecl to a ceiling of Rs. 'j0 Crores,
Under Central Excise and SeNice Tax, "Duty Demanded'shall include

(i) amounl delermined under Seclion 1l Di

(ii) amounl of efioneous Cenvat Credit taken;
(iii) amount payable under Rute 6 of the Cenvat Credit Rules

_ provided further thal the provisions of this Seclron shall nol apply lo lhe stay application and appeals pending before
any appellate aulhority prior lo lhe commencement of the Finance (No.2) Act, 2014.

frrad g'{-6,r{ +t Tdtt{sr 3rr}{d :

Revision application to Govemment of lndia:

aq }i12nr *i Taterur qft-€r ffifua s.rd C Aia-q r.Erc ?Ja rtuFrff tg94 *t rry 35LF ; urE qia6 6 rdrrfr ].d{
r-tE- ,r-a {ta-{ T'frF"r }-i.F ff,i. fri- r-uq rgra ?ir'fl .rhi aliId dld-f, d'r ,-?a. €-€-d F?i 

'-+ 
tFt- 0001 6.

t+-rn dEfi EiFot I
A revision application lies to the Under Secrelary, to the Governmenl ol lndia, Revision Application Unit, Ministry of Finance,
Deparlment of Revenue, 4th Floor, Jeevan Deep Building, Parliamenl Streel, New Delhi-11OOOl, under Section 35EE of the
CEA 1944 in respect ol lhe following case, governed by first proviso to sub-seclion (1) of Section-JsB ibid:

,t frr; + i+fi 46fl- ; F,Fi ,, rA {+sra e+{i "{F a} F6* {'rEri } xrsr{ aE ]- qrJrFF t Etra q- fai+ }|;z r{€.d i.

F ?tS .+ ,IsI{" Td i €r s.BR T6 
qR+Fa * irra. gr ir+t irsR ?-F ri qr +isrroi r rE e qsFfi{lT * qtra. Fd +-or.i zr

G-4 r3I{ 1! r Frf, * {fsl{ * qfid Ar.
In case of any loss of goods, where lhe loss occurs in lransit from a faclory lo a warehouse or 10 anolher faclory or from one
warehouse to anolher during lhe coLrrse of processing of lhe goods rn a warehouse or in storage whether in a faclory or in a

flRI * 4ld{ ffi roq er Sr +i M6 6r G arE 
-+ 

E#!r t rryA +=i qm qr nff ili };aq 3iqrd sr6 + grE (f{i-d) fi
fl]Ti r. * ,{.d a Era{ R.tr rE ql s}r E} fuF'+r r* t /
ln case of rebate of duty of excise on goods exporied lo any country or terrjlory outside lndia of on excisabie material used in
the manufactirre of the goods which are exporled to any country or terrilory outside lndia.

afa *vr< lrca +r Trrara Bq Bdr sIr.d + c-r.t, icrd qr trd +l qrfr fua B-qT alr tt /
ln case of goods exported outside lndia export to Nepal or Bhulan, without payment of duly.

eaft-ra r.-otd *' Fcr.f, rF6 * ,riFrd & iAq ar g{& A*r gg l'fuftra G tfl-} Ftr-d q"trfl * Tad e;{ *t 7I9 e * !+
3tl .n 3JT{i (}+e) + 

-adru trft yqa-rg tr 2) ,99s +I tm log } ear*r B-ra *f af rtrg rrz,q .-Fr{?Q q{ sr drd }
crtra Bir' 4t- tt/
Credit of any duty allowed to be utilized towards paymenl of excise duty on final products under the provisrons of this Act or
lhe Rules made lhere under such order is passed by lhe Commissioner (Appeals) on or after, the date appoinled under Sec.
109 of lhe Finance (No.2) Acr, 1998.

rrittr Jfiiad 6t d cFiiqi $n ri€{r EA-8 d', * 6} +;elq ric]Td ?]ffi {lr{-m) F-{flTff, 2001, + B-qE 9 + ndna Efdff!-d t
{fl 3raa[ + sitclT i 3 nrd&3id,tdfidrdt qrfdq tJq{Ifd 3rra.6d-+ srq ffr ?rr q 3rfrd 3nirr fi d cFqi {idrd 6r drfr
ilrfFrr $r e )-fis rfie IFB Jrfuft'r 19d4 F ur{r 35-tL .ad 

"qrn-a'rffr 
# I'eEff + PIe-, * a*{ uT TR-C f ,rtr

+i4ra +I ar$ qGl.l / -

The above applicalion shall be made in duplicate in Form No. EA-8 as specified under Rule, I of Central Excise (Appeals)
Ru,es, 2001 wilhin 3 months from the date on which the order soughl lo be appealed against is communicated and shall be
accompanied by lwo copies each of the OIO and Order-ln Appeal. lt should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944, under l\rajor Head of Account-

q ilarvl 3rTlda + flri ffifud Frnfod ?rc$' fi irdr{rfr fi ara srar I

*tY sq"a i6s (6 rq +iq$ qr js$ Ftr rt at liqi zool- sr Ezr".d E-{r drc 3ik qt daza rrq (.fi aro sq} t ;qdr E} d
Es, 1000 -/ Er ifr-F f${l dF-

The revision applicalion shall be accompanied by a fee of Rs. 200/ where the amounl involved in Rupees One Lac or less
and Rs. 10001 where the amounl involved is more than Rupees One Lac.

q? Fs lnar- d "l fo rrr*, .E qF?er e a q,?& .[d s12r' n- F ?f4 6 rrn?rr'. ]c{r,-d E4 ! +q 
"nnr 

ar'?-}r FE ar i
j 6t' eff S F@, qA fid i r{l * A! EarF,€ ].nffia rqfof,{r]r -+t F6 i -m q, tfq q[6R ai qn .+f,r E-qr FFr t | /

ln cEse, if the order covers various numbers of ordeF in Original, fee lor each O.l.O. should be paid in lhe aforesaid manner,

not withslanding lhe fact lhat the one appeal lo lhe Appellanl Tribunal or the one appiicalion lo the Central Govl As the case
may be, is filled lo avoid scriptoria work if excising Rs 1 lakh fee of Rs. 100/- for each.

:xemilifua ;qrrxri{q rl"6 rfufr{JT. 1975. + JEqdt I + 3r.dsr{ {.f, gre?r qa er-ra 3,'r*r fi cia w ffu1ft-d 6.50 sqi 6r
al{lqq eFfi fef*-a Eir 61ar af6(t /
One copfo( applicalion or O.l.O as lhe case may be, and lhe order of lhe adjudicating aulhorily shall bear a courl fee stamp

of Rs. 6.50 as presc bed under Schedule-l in lerms of the Court Fee Ac1,1975. as amended.

Sm ,fd, sGfir licra t.Fn (.d tdr+-r 3i{-&r' ;zrarEanu 1+ri E'fur ffit, l9s2 ii aod rE $a sdF r p]F+ 4-

r{ffid 6ai Ert FTC| *t ]jh rf tqla ln+fitd Bz1 r"r tt i
Attention is also inviled to the rules covering these and other relaled mallers contained in the Customs, Excise and Service

Appeilale Tribulal (Procedure) Rules. 1982

3-q 3rfrdl-q vrfuFft Fr 3rffd Erfu-i. 6d n' ffird rqq6, ft'€{d $1{ r#ndq crqt#i * far, 3.frd]rfl, iAsnlnq Aasr5.

www.cDec.qov.rn +t qlg \e+n F I /

For lhe etaborale, detailed and lalesl provisions relaling to liling of appeal to the higher appellate authority, the appellanl may

rerer 10 lhe Deparlmenlal webs:le wvfr cbec gov in

(vi)

(D)

(E)

(F)

tu,
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ORDE -IN- PPEAL ::
uiuu - * /

M/s. conservation corporation of India private Limited, Khatau wadi, p.o.

Devisar, Taluka Nakhatrana, District Kutch, Gujarat, pin code - 370602 (hereinafter

referred to as "the appelrant') fired the preserit appear against the order-in-original No.

12lsrlACl2016-17 dated 08.09.2016 (hereinafter referred to as'.the impugned order,)
passed by the Assistant commissioner, service Tax Division, Gandhidham, Kutch

(hereinafter referred to as,.the lower adjudicating authority,).

2. The facts of the case, in brief, are that the appeilant is running a resort in

name of Infinity Resort of Rann of Kutch and providing taxable services viz. 
.'Rent 

a cab

scheme operator service", "Dry cleaning service,,, Maintenance or Repairing service,,
"works contract Servlce", Accommodation in Hotels, Inn, Gust House, club or camp site

service. During the course of detaired Manuar scrutiny of sr-3 Returns by the

Jurisdictional Range office and reconciliation carried out with books of accounts, it was

found that the appellant had not paid service tax on income shown under head of "sale

of Food and Beverages" during the period from 20r2-r3 to 2014-15. The income shown

under the head of "sare of Food and Beverages" is nothing but. peftains to taxabre

service viz. Restaurant service provided by the appellant to their customers in the

establishment of Inflnity Resort Rann of Kutch. The appellant did not agree with the

observations raised after completion of detailed Manual scrutiny and vide letter dated

14.03.2016, addressed to the Jurisdictional Range offlce, submitted that they have air

conditioned rooms but onry one restaurant without air conditioning facility; that there is

n0 service tax liability on the appellant as they have non-air conditioned restaurant; that
circulars No. 139/8/2011-TRU dated 10.05.2011 and r73l}l20r3-sr dated 07.ro.2or3
clarified that no service tax liability arises where restaurant is not having air conditioning

facility,

2.1 scN No. rvl15-81ST/ADJ/2015 dated 06.04.2076 aileged that the
appellant had earned income as shown under the head of'.sale of Food and Beverages,,

in their books of accounts which was generated through providing Restaurant service
and the appellant having air conditioning rooms and one non-air conditioning restaurant
in a single/same/common establishment, therefore the appelant is liable for service tax
on restaurant service in terms of statute of exemption under sr. No" i9 of Notiflcation
No' 25l2012-ST dated 20.06.2012. The sCN proposed recovery of service tax or Rs.

1,54,2231- under the proviso to section 73(1) of the Finance Act, 1994 (hereinafter
referred to as "the Act') along with recovery of interest under section 75 of the Act and
imposition of penalty under Section 76,77 and 78 of the Act. The lower adjudicating
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Appeal No: \2/ 64 I GDMI 7016

authority, vide impugned order, confirmeo oemalo of Rs. t,54,zz:l- ,no.r-slction

73(1) of the Act and Rs. 7,54,2231- of service tax and Rs. 84,000/- of penalty

appropriated already paid as interest is also payable under section 75 of the Acu

imposed penalty of Rs.7,54,2231- under section 78 of the Act and also penalty of

imposed under Section 77 of lhe Act; dropped penalty under Section 76 of the Act.

3. Being aggrieved by the impugned order, the appellant filed the present

appeal, interalla, on the following grounds:-

3.1 The trade presumed that there was no service tax liability on restaurant

seryice, they were in dilemma and unclear, some of the trade availed exemption beneflt

as per sr. No. 19 of the Notiflcation No. 25l2012-ST dated 20.06.2012, amended vide

Notiflcation No. 03/2013-5T dated 01.03:2013. The appellant has non-air conditioned

restaurant and no license to Serve alcoholic beverages and hence they are not liable to

pay service tax as per Sr. No. 19 of the Notification No. 25l2012-ST dated 20.06.2012,

amended vide Notification No. 03/2013-ST dated 01.03.2013. Circulars No. 139/8/2011-

TRU dated 10.05.2011 and l73l9l2ot3-sT dated 07.10.2013 also clarified that no

service tax liability arises on restaurant not having air conditioning facllity. The appellant

pleaded that they were not liable to pay service tax on restaurant service but they have

already paid service tax of Rs. 1,54,223l- along with interest of Rs. 84,000/- and penalty

of Rs. 38,556/- also incorrectly and hence all these are llable to be refunded. As the

appellant is not liable to pay service tax on restaurant service, there is no question of

recovery of interest and imposition of penalty.

4. shri Mitul A Kanaiya, Advocate attended personal hearing, who reiterated

grounds of Appeal. He also submitted written personal hearing submissions to say that

they had non-air conditionlng restaurant during 2012-L3, they have that restaurant

non-air conditioned even now till date; they paid service tax under protest because

depatment insisted to pay service tax; that since service tax is not payable, it is

required to be refunded to them; that they would make further submissions to establish

that they never had air conditioned restaurant, for which 15 days may be granted.

4.7 The appellant vide letter dated 15.09.2017 made following further

submissions -

(i) They were registered under Accommodation Services and they

have been providing air conditioned rooms on rental basis to the customers and they

were paying service tax on the rents; that they were providing food and non-alcoholic

beverages; that they are not liable to pay service tax as their restaurant is a separate
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establishment without air conditioning racititv nenie does not .or" ,nd.r'p:;;;'.,
taxable category of Restaurant Service; that as per Circulars No. 139/8/2011-TRU dated

10.05.2011 and L7318120L3-ST dated 07.10.2013, no service tax liability arises where

restaurant is not having air conditioned facility; that the appellant has paid service tax

of Rs. 1,54,223l-; Interest of Rs. 84,000/- and Penalty of Rs. 38,556/- under protest,

which were not required to be paid by them and hence liable to be refunded under

Section 118 of Central Excise Act, 1944 read with Rule 6(aA) of Finance Act, 1994 or

liable to be adjusted against their liabllity.

4.2 The appellant vide letter dated 10.10.2017 made further submissions that

they submitted a copy of Biil No. 701 dated24.12.2015 for suppoft to their claimed that

they didn't charged service tax on restaurant service. The appellant has made

repeatedly submissions that they were not liable to pay service tax on restaurant

service as per clariflcations given under Circular No. 139/8/2011-TRU dated 10.05.2011

and 173 I I I 20t3-ST dated 07. 10.2013.

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the written as well as oral submissions of the appellant

including during personal hearing.

6. The issue to be decided in the present appeal is whether the appellant is

liable to pay service tax on Restaurant Service when the restaurant does not have air

conditioning facility or otherwise.

6.1 It is a fact that the appellant is running a resort In the name of Infinity

Resofts Rann of Kutch where they have been providing taxable services like shoft term

accommodation services with air condltioned rooms on rental basis and had a

restaurant to provide food and non-alcoholic beverages. I find that the appellant had air

conditioned rooms for providing accommodation services but did not have

conditioned restaurant.

6.2 The appellant argue that they have/had only one restaurant, which was/is

without alr conditioning facility and hence they are not liable to pay service tax as per

Sr. No. 19 of Notification No. 2512012-ST dated 20.06.2012, as amended vide

Notification No. 03/2013-ST dated 01.03.2013. It is also a fact that the appellant

provided food and non-alcoholic beverages to their customers from their restaurant

atr

s\{.r$'\
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which not have air conditionlng facility. I would like to reproduce Sr.

Notiflcation No. 2512012-ST dated 20.06.2012, which is as below:

., i

No. 19 of

"19. Services provided in relation to seruing of food or beverages by a

restaurant, eating jolnt or a mess/ other than those havrng (i) the tacility

of air-conditionlng or central air-heating in any part of the establlshment,

at any time durlng the year, and (i) a licence to serve alcoholic

beverages;"

6.3 Notification No. 25l2012-ST dated 20.06.2012 was amended vide

Notification No. 3/2013-ST dated 01.03.2013, which substituted Sr. No. 19 as under:

"19. Seruices provided in relation to seruing of food or beverages by a

restaurant, eating joint or a mess/ other than those having the facility of

air-conditionlng or central airheating in any part of the establishment, at

any time during the year;"

6.4 In view of above, services provided in relation to serving of food or

beverages by a restaurant, eating joint or mess, having the facillty of air conditioning or

central air heating in any pat of the establishment, at any time during the year only

attract service tax. In other words, if restaurant does not have facility of air conditioning

or central air-heating in any paft of the establishment, then there is no service tax

liability. CBEC vide Circular No. 139/8/2011-TRU dated 10.05.2011 has clarified

meanlng of words "in any part of the establishment" and has stated that if food or

beverages are served in the room, service tax cannot be charged as restaurant service.

I would like to reproduce the Circular, which is as under:

Clrcular No. 139/B/201I-TRU, dated 10-5-2011

Subject : Short Term Accommodation Service and Restaurant Service -

clarlfication - Regarding.

Since the levy of servrce tax on the two new services relating to services

provided by speclfied restaurants and by way of short-term hotel

accommodation came into force with effect from lst May 2011, a number

ofqueries have been raised by the potential tax payers.

6
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2. These are addressed as follows :

Shoft Term Accommodation Seruice:

Services Provided by Restaurants:

UL.Jr-,.)

1 ff there are more than one

restaurant belonging to the

same entity in a comqlex,

out of which only one or

more satisfy both the

criteria relatlng to air-

conditioning and licence to

seruice liquor, will the other

restaurant(s) be also liable

to pay seruice tax?

Seruice tax is leviable on the

service provided by a restaurant

which satisfies two conditions:

(i) it should have the facility of

air conditioning in any part of

the establlshnent and (ii) it

should have licence to serve

alcoholic beverages. Within the

en if there rP morP

than one n which re

clearlv demarcated and

SC es

which satisfu both the crlteria is

onlv llable to seruice tax.

2 Will the seruices provided

by taxable restaurant in

other parts ofthe hotel e.g.

swimming pool, or an open

area attached to a

restaurant be also liable to

seruice tax?

The taxable seruices provided

by a restaurant ln other parts of

the hotel e.g. swimming pool,

or an open area attached to the

restaurant are also liable to

seruice tax as these areas

become extenslons of the

restaurant.

3. Is the seruing of food

and/or beverages by way

of room seruice liable to

seruice tax?

When the food is serued in the

m

charsed under the restaurant

seruice as the service is not

rovided in the

conditioned resta u ra n t with

to serve uor. Als

same cannot be ch

under the Short Term
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Accommodation head if the bill

for the food will be raised

seoara v and it does not form

Dart of the declared riff.

4
(Emphasis supplied)

6.5 The appellant has submitted that they did not have facility of air

conditioning in any part of the establishment of restaurant and the restaurant was

purely separate establishment without facility of air conditioning and also not having

license to serve alcoholic beverages, therefore, they are not liable to pay service tax as

per clarifications given vide above circular No. 139/8/2011-TRU dated 10.05.2011.

6.6 The appellant has also submitted that they are having only one non-air

conditioned restaurant and only in case of an establishment having two restaurants -

one air conditioned and another non-air conditioned with a common kitchen for

sourcing the food, then also service tax is payable only on income generated by sale of

food from the air conditioned potion as per Circular No. 173/B/2013-ST dated

07.10.2013. The appellant further submitted that they had reiterated the reference of

GBEC Circulars No. 139/8/2011-TRU dated 10.05.2011 and 17318/2013-ST dated

07.10.2013 before the lower adjudicating authority but he did not consider these

submissions in his findings. I find that the lower adjudicating authority has held that

"the above circulars, which referred by the noticee not given any relaxatlon to the

assessee as in the current case the restaurant is not clearly demarcated and separately

named to satls6/ the criteria of exemption'" Ifind that the appellant was/is having only

one restaurant and that too without facility of air conditioning and this fact has not

been disputed by the department whereas above Circulars specify more than one

restaurantand then only condition of demarcation and separately named is required to

be examined. In the present case, I find that demarcation or separately named

restaurant is not required as the appellant has only one non-air conditioned restaurant.

Therefore, the findings of the lower adjudicating authority that the appellant is required

to pay service tax under Restaurant service are not correct, Iegal and proper' 
"A ^\ r(.w;'

6.7 I find that the appellant has also provided food and non-alcoholic

beverages from their non-air conditioned restaurant to their customers inside the room,

who stayed in air conditioned rooms, Sr. No. 3 of Circular No. 139/8/2011-TRU dated

10.05.2011, in case of services provided by restaurants, very clearly specify that "tvhen

the food is served in the room, service tax cannot be charged under the restaurant

8
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service as the service is not provided in the premises of the air'conditioned restaurant

with a licence to serve liquor. Also, the same cannot be Charged under the Short Term

Accommodation head if the blll for the food will be raised separately and lt does not

form part of the declared tariff." Therefore, the appellant is not liable to pay seruice tax

on restaurant service for the food and non-alcoholic beverages supplied inside rooms

from kitchen. It is coming out from the facts of the case that the appellant is running a

resot in the name of Inflnity Resort Rann of Kutch, where they have been providing

Shoft term accommodation Service with air Conditioned rooms On rental basis and

paying service tax on room rent So received. The air Conditioned rogms cannot be

considered part oF the establishment of the non-air conditioned restaurant by any

stretch of lmagination.

6.8 In view of the above factual and legal position, I am of the considered

view that the appellant is not liable to pay service tax on the restaurant service' Since

the demand is not sustainable, question of recovery oF interest under Section 75 of the

Act cannot survive.

6.9 The entire case has been made by the department on the basis of sT-3

returns and detailed scrutiny of ST-3 returns and on nothing else. In such case,

allegation of suppression of facts from the department is neither established in the

impugned order nor in the scN. Hence, penalty under section 78 of the Act is not

imposable at all especially when demand does not survive. Imposition of penalty under

Section 77 of the Act, for not assessing service tax liability properly and not following

procedures of service tax law also does not hold good in view of the facts discussed in

foregoing paras. Accordingly, I am left with no option but to set aside the impugned

order and allow the appeal, with consequential benefit, if any.

7. In view of above, I set aside the impugned order and allow the present

appeal filed by the appellant.

te. t sffi q-4nT ilS fr a{ rffa +r ftcERT 5ERtf,d dtt d B-qT ilEl Fl

7.1 The appeal filed by the appellant stands disposed off in above terms.

9
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Bv Soeed Post

To

M/s. Conservation Corporation of
India Private Limited,

Khatau Wadi, P.O. Devisar,

Taluka Nakhatrana, District Kutch,

Gujarat, Pin Code - 370602

i. *ilds-d +rifterf, 3frlF. gffqr

cr5ic frfr&,
szrs Erfr, fr. 3n. eBsR,

;T€I?IUTI am+r, +zu Bar,

Tf{rd, ft-d +ts - 3troq"Q.

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham.

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham'

4) Guard File.

Lit,r.t ;:''
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