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* ORDER-IN-APPEAL ::

M/s. Ruchi Soya Industries Ltd., Village: Mithirohar, Taluka:
Gandhicham, Dist.: Kutch, Gujarat (hereinafter referred to as ‘the appellant’} has
filed the present appeal against the Order-In-Original Mo. ST/218/1016-17 dated
25.05.2016 (hereinafter referred to as ‘the impugned crder’), passed by the Assistant
Commissioner, Service Tax Division - Gandhidham-Kutch (hereinafter referred to as
“the lower adjudicating authority™).

z. Briefly stated facts of the case are that the appellant are holding
Service Tax registration Mo, AAACR2892IST020. The appellant have filed an
application for refund of service tax for Rs. 12,66,341/- covering period from
March-2015 to July-2015, under Matification No. 41/2012-5.T. dated 29.06.2012
for consumption of export services during the export of castor oil by them.
However, the lower adjudicating authority vide his impugned order rejected the
refund claim of Rs. 12,66,341/-.

3. Being aggrieved by the impugned order, appellant preferred the

present appeal, inter-alia, on the following grounds:

(i} The appellant have submitted a certificate dated 02.17.2015 issued by
Dilip Shrimal & Associates, Chartered Accountant certifying that the
Appellant, has registered office at Goregaon (East) Mumbai and Head
Office at Indore and the Services, mentioned in the invoices of the
service providers, in the name of M/s. Ruchi Soya Industries Ltd. have
been received by M/s. Ruchi Soya Industries Ltd and the said service,
have been fully utilized in the export of goods, covered under the

subject Shipping Bills, M

(ii)  The appellant have set up manufacturing facilities in Kutch District and
having registered office at Mumbai. The adjudicating authority
erroneously denied the benefit of refund of service tax on the ground
that the export documents are in the name of Head Office and / or
registered office. The adjudicating authority has not taken cognizance
of the C. A. Certificate.

(iiij They have exported the goods and earned foreign exchange. It is
mandate of the Government to reimburse all taxes and duties involved
in export of goods and services, as the taxes are not to be exported.
Thus the mechanism of Notification No. 41/2012-5.T. dated 29.06.2012

has been introduced. The said Notification grants refund of Service Tax
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utilized for goods exported and when the facts of export of goods is not
in dispute, refund claim cannot be disallowed on the ground that the
export documents are in the name of head office or registered office.

{iv) It is admitted in the impugned order that goods have been exported
from various places like Kadi, Harij, Talaja, Palitana, Barwala, Gondal
etc. and that the appellants are registered as manufacturer-exporter.
There is no bar in exporting goods from a designated port and nowhere,
in the provisions, it has been stated that the goods are to be exported
from Gandhidham only. It is admitted fact that the goods have been
exported and there is no logic or reason to deny the legitimate refund.

(v} The appellant being manufacturer, operating under the control of
Central Excise authorities and it cannot be held that the appellants have
done trading activity etc for the purpose of denying the benefit of
refund.

ivi) The denial of refund dated 06.11.2015 is not just and proper.

4, A personal hearing in the matter was attended by Shri Johny John,
Dy. Manager (Indirect Taxes) who reiterated the grounds of appeal. He submitted
a written P.H. submission emphasize that since the goods have actually been
exported and these services have been used for export of goods, refund under
Motification 41/2012-5.T, should be allowed as their office at Gandhidham is
registered at Sr. No. 38 of Importer Exporter Code issued by DGFT. Mo one
appeared from the Department despite P.H. notices issued to them,

i | have carefully gone through the facts of the case, the impugned order,

the appeal memorandum and submissions made by the appellant during the personal

hearing. ot
- N

5.1 The issue to be decided in the present case is as to whether the appellant was
eligible for Refund of Service Tax paid by them on services utilized for export of their
goods, or not.

6. | find that the lower adjudicating authority has rejected the refund
claim for services tax paid on "Terminal Handling Services” and “Inspection and
Certification Services" by stating the below mentioned reasons:

{a) The claimant is registered with [EC No. 0388133252 at its Mumbai

address as Merchant/ Manufacturer.

{b) The claimant is registered with Service Tax Registration No.
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AAACR2892IST020 at Service Tax Division, Gandhidham for their manufacturing
unit at Village: Mithirohar, Taluka: Gandhidham, ist.: Kutch, Gujarat.

(c) The documents submitted by the claimant show that the goods have
been exported from various places like Kadi, Harij, Talala, Palitana, Barwala,
Gondal etc. except Gandhidham.

(d)  Therefore, from the documents submitted by the claimant it is not clear
that the Trading activity has been made by Gandhidham unit of the claimant.
The unit situated at Gandhidham is engaged in manufacturing activity and not
in trading activity and in absence of documentary evidence that the exports
were made by Gandhidham unit, it is not possible to sanction the claim. The
bank account of transaction was said to be common and so no inference can be
drawn as the claimant has many other manufacturing unit and claiming refund

at Gandhidham was found not convincing.

7.1 On going through the impugned order, | find that neither Show Cause
Motice has been issued nor reasonable opportunity of being heard given to the
appeilant for rejection of refund, which is a clear case of violation of principles of

naturai justice.

7.2 | find that this is a fit case to set aside the impugned order and allow the
appeal by way of remand to lower adjudicating authority on this ground alone with
direction to lower adjudicating authority to decide the matter after giving fair and
reasonable opportunity to the appellant. The appellant is also directed to submit the
required documents to the lower adjudicating authority for decision in the matter
within one month from receipt of this order. ) I.akh::'_.'-
7.3 The Commissioner (Appeals) has power to remand as has been decided

by the Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as
2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon'ble Tribunal in the

case of CCE, Meerut-il Vs. Honda Seil Power Products Ltd, reported in 2013 (287) ELT

353 (Tri-Del) wherein the similar views have been expressed in respect of inherent
power of Commissioner (Appeals) to remand a case under the provisions of Section

35A of the Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in
respect of Associated Hotels Ltd. has also held that even after the amendment in
Section 35A (3) of the Central Excise Act, 1944 after 11.05.2011, the Commissioner
{Appeals) would retain the power to remand.

/.4 Before parting with the case, | would like to record that the contention
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of the appellant that the export has been made by their trading unit and not by their
manufacturing unit 15 correct. Also, that their trading unit at Gandhidham is
registered at 5r. Mo. 38 of Importer Exporter Code issued by DGFT and hence, the
trading unit at Gandhidham is entitled to get refund of goods are exported, as
claimed by the appellant, subject to claim made within time limit, Therefore, the

impugned order rejecting refund is set aside and appeal is allowed by way of remand.

e. ydieied ZarT 2o 7 % wdw W Tueny sudes A0 & T A
B. The appeal filed by the appellant is disposed of in above terms.
N
(FAR Felw)
FrgFa (Irdfrew)

By R.P.A.D.

To, - -
“M/s. Ruchi Soya Industries Ltd., A, 5 A s RfEes,
Village: Mithirchar, B :

Taluka: Gandhidham, Dist.: Kutch, e FAERIER, dgwier e, TS
Gujarat =

Copy to:

1) The Chief Commissioner, CGST & CX, Ahmedabad Zone.
) The Commissioner, CGST & CX, Gandhidham.

3 The Assistant Commissioner, CGST, Division, Gandhidham.
4) The Superintendent, CGST, Range, Gandhidham.
5) Guard File.
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