
lr

:$qrd (3r+fi) 6,I fiqtt'rr, ir€a q?i traI 6"{ 3+i +dq rEr{ !rG6'::

o/o THIi COMM ISSIONIR (APPEALS). GST & CENTR,{L EXCISE'

ajtdf+ aa. Ji w & srdr / :"'r l'1oor. (;\ I llh,i\rlr.

\T 6tfr iCT ltg, , Rn.. course Rirrg lload.

Iele Fax No. 02ttl 2,177952r2'l'l I l'12 l-inrail: ccxappealsraj kotr'rrgmail.com

iTG-+tc ,r Raiktn 160 001

lnrnoN
V,*au

uSffixn

6

II

q

]{Q-d ETBE [i€a1

v2i.t3/GDM/20r 6

\yG
51 {f, .Hirr {i /

37/ST1.{(l2015- l6 22.01.20t6

fidrfi i

ro
L
gv

:rfia 3Irist TiE{II (()rtler.ln-Appea I No.):

KCH-EXCUS-000-APP-0 l.l-201 7-1 8

ffir * fu-oi*,
Date of Older:

r 1.09.2017 t2.09.2017

6-srt dritq JTzrq6 (3ffis). rrr+rc rqRr qrftf, I
5'5
Passed by Shri Kumar Santosh, Commtssioner (Appeals), Rajkot

lrT{ la.r-{d/ F.{|+a l{r.{4dt tqq+d/ {drll6 3rTTqfl, i-fls rsq ?r-a.i/ i- 6{ {lfr{ic / F-rrfrrr{ i rmftIrql d4Rr lq6fua artl
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Arising out of above meniioned OIO issued by AddilionauJoinl,/Deputy/Assislanl Commissioner. Central Excise / Service Tax

Rajkot / Jamnagar / Gandhidham

3T+ffiat & cFrflA mr arrT (.d' qflr /Name & Address of the Appellant & Respondent :-

Mis. A-N. Electricals, Room No. 11. 2nd Floor, Vandana Commercial, Centra, Plot No

280, Ward No. 12lB, Ghandhidham, Dist. Kutch-370201
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Any person aggrieved by this Order in-Appeal may file an appeal to the appropriate authority in the follovrrng way
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(i)

ffrt rlF6 .A;Fdt-q rar( ?riq ca nfi+i .11{fdfc rqrqrFlq;ror * cft 3,-fr8, a-&r 5flrd ?lFj vEft-5fi .1944 fi tn]r 358 }
jid,l"'cE fi; ttrlft;i rggq a un 86 * 3fiiid Matua irrF fi sr erit I rl '
Appeal to Customs. Excise & Seruice Tax Appellate Tribunal under Section 358 of CEA. 19,14 i Under Seclion 86 of lhe

Finance Acl. 1994 an appeal lies 10:

aJff'-6{T,r EcqrFa * Fr<i-+'ra Fstr rlFd dtff ?h+, +dtn fcrrda er$ rd r-{ls7 nffi arqlFlfixT 6I fi'tq S1o. ie ;ai+ a

2. rrr a'*p 
"C QFif' 4. * "r* .nFdn I

The speoai bench of Cusro ,s. Evose & S,6r.,'ice Tax Appellate Tnuunal ol Wesl Block No 2, R K Puram. New Delhi in all

malrers relalilq lo Lldssrli/a,ror and vilJal'cl

Jqrt{d qB.q 1(a) fi {d11, ]rc llffi * -i{nr4f eiq qlJl r{]i+ +iiq :rq fiJr, raq.d efd rrd t-drr{ 3rffdfa ;qrqrEF{or

ieraq a qiivq';ii" *tc+r. . eft$q d {6erJ} ffi;r $EEt ]rFtrdTqla 6t tr * aiiq ii
To ihe Wesl reqional bench of Cusloms, ExcBe 8 Service Tax Appellate Tribunal (CESTAT) al, 2"'r Floor. Bhaumali Bhawan.

Asarwa Ahmedabad in case of appeals oiher than as meflioned in para- l(al above

llffl{ al{rD6rsr + sstr.*{la qr+a +-J * ft.' i-tlq tqd 9r"+ lxffd) hr?]c$ 2001. * F-{r 6 * lid,fd Ari.ftd ful.
x, cd, EAJ {r Tr q?s p[-'i:r ar= Li_a- jaF . r- A rir'_Efi { E'lu .r- J-? ?Fa # FFr Fr.3 A'F-ril
3iT darqr aqr ndrar {c{ 5 Trg qr f,Fd {+r 5 dla sqo rt 50 i{Fs {q!, d6 3rr,'ar 50 oro tw t- rFr+ A al *_Frr 1,000/

{qi, 5.000/ rft rqar to oooi- {qd ar F.-riftf, rfir ?ro.ah ff cft nFrd {'tr At]lft-d rtffi *r ryrara milita :rffi:r
ar"rftqrrr 6I rrrcr + Edr{6 {B€?rr * arF t frrSr {r ei{j}++ al-* * d+ aEm ari ruiaa #+ :rqa #rn Bqr Jral qGt' 

I

r<?- grqg a- a'ra.a fa S rcn r, a?] o-'F r. rdii- }trffi'a . sr, iiy$r!, & g-r ?r. : I Fnri lnes 1r: fif, r i
ft-F Xt}da ri 4.42r 500, lqr F ftftnDa e':4. *F rrr F:t /

The appeal to the Appellate Tribunal shall be filed rn quadruplicate in fcrm EA-3 / as pretc bed under Rule 6 ot Central

Excise (Appeal) Rules 2001 and shall be accompanied againsl one which at least should be accompanied by a fee ol Rs.

1.000f Rs.5000/. Rs 10,000/ where amounl of duty demandlinterest/penaltyrefund is upto 5 Lac.. 5 Lac to 50 Lac and

above 50 Lac respectively in the iorm ot crossed bank drafl in favour of Ass1. Regislrar of branch ol any nominaled public

sector bank of the place where lhe bench of any nominated pubiic seclor bank of the olace where the bench ol the Tribunal

is situated. Applicalion made for qranl cl sla! shal b,e accompanied by a fee cr Rs 500/

3,trrq -qrqrAFTlT a sFar rrdld faaa $fufiir,l. 1994 *I tl{l 8611) }' ]rflia it{.6{ i?r{s4ldl 1994. + f}{F 9(1) t daJ
Ftrift-a cqr S.T 5 i nr{ cFql d *r i {-*nff qd rs* xrer Eq virr * idr6 rr$a # rAdr.,{STdAqFrfr ddrd 4t
(Tdli fr v6 cfi Fqlturd -* qridr') ria gari t 6F Tt fs r€ s1e * {r:r. .jl6r d-dl+{ sI Fia eqIa SI Fia 3it{ nraTqr aqr
rCrdr, 6cr' 5 ars qr ss$ :FEr. 5 ars nqtr qr 50 dr€ 5w d+ jlrqr 50 ,r]€ nqs * vfu+ t al *qrr: 1.000/- [1rt. 5.000/-

fqi rnrar to.oool *qi +r fiti.fra a,] sr-6 S'I cfA qdrfi 6tr fiui'ftd ?r"6 +T zlara. FdErd il{rdrq ;qrqrQ-6{!T 6r rlIET +
r5ro:. rl=r*rr F rF , fa^-i- 5r- Eid^rra.- et r r fE ca:l Jn ter'{, i; Er-a ;iq, asr Jrdr (ffi r trsB? grre iF SrzFIr;I

+6 +i r!, ?T€lr F ir. f3. ,ra cEAa d-na.r-fiff F ?T{q- fi'!r, j tErra {d? tr; i'+-r, I ?- }-&qeq + rrr
soot dqs fl ftrift-d ?Fq frfir 6{ar El7]l ,

The appeal under suo seclion (1) oi Seclron 36 ilf the FiJrance Acl 1994. 10 lhe Appellate Tribunal Shall be filed n

quadtuplicale in Form S T 5 as prescribed under Rule g{11 ..t the Service Tax Rules. 1-094 and Shall be accompanied by a

copy ol lhe order appealed againsl (cne of whi.h shall be cenified aopy) and should be accompanied by a fees oi Rs

1000/ where the amounl of ser\rrce la, I inleresl demanded & penaity levieC ot Rs 5 Lakhs or less, Rs.5000/ where the
amolnl of service lax & interesl dernaoded I pejraky levied ls nrore lhan five lakhs bul not exceeding Rs Fifty Lakhs,
Fs 10.000/ where the amounl of seNice lax & interesl dernanded 8 penally levied is more than fifty Lakhs rupees. in the
form of crossed bank drafl in favou. of the Assistani Reqrslrar or lhe bench ol nominaled Public Secior Bank of the place
where the bench of Tribunal is silraled. I Applicalior) made lor grant of sta, shall be accompanied by a fee of Rs 5001.
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ita vtifd-+,r 1994 ff ur{r 86 tr rc-r,'r{Bi (2) qd (2A) t l--d?ia q"i fi ardr J$-m lrdr+r f}{{qra 1994, * a-{ff g(2) (.E

9(2A) + -6ir Glill-a !q{ S.L 7 fr dt ar {inh rrB ,{; qru 3lera i;iiq r..fl? ?ras 3{?-rql gTzFFd (lrfid), A;fiq Tcqra tri;6
aqm crfta $trr ar efa"si d rd +'{ (rf,} x "", ,rF 

.,rfliFtT rr5. vra"l *r q# aam {-6rd 3iq{d 3T.ET icq4a, +Aq
r.!'ra Qjc6/ i{rr{ +} a{rdiq ;qqfif<vr *r lJre(a aJ e.rfr fi f ?i ea qra :mii +i qft si €r:r t #"a r.,-*r tt-rtr- I I
The appeal under sub seclion (2) and (2A) of the section 86 lhe Finance Act 1994 shall be fled in For ST7 as prescribed
under Rule I (2) & 912A) of ihe Sen,ice Tax Rules, 1994 and shall be accompanied by a copy of order of Comnissioner
Central Excise or Commrssioner, Central Excise (Appeals) (one of which shatl be a cedified copy) and copy of the order
passed by lhe Commissloner authorizing the Assislani Commissroner or Deputy Comniissioner of Centrat Excise/ Service Tax
to iile lhe appeal before the Appellale Tribunal
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frET ,16 4;diq r.crd rjns rrd E $, x!ffiq crftr6{nT l&) * cia 3fifdi i a,]rd * +;fiq r,ciE ?tr6 3,,fuG{q 1944 A
tna :i!'tr * ti-nd, rt #r Htq nEf+{n ls94 *r,..rrr 83 i rii.da +dF{ +i eff qq ff, q€ ts, 

"i 
rran * cfr 3rqr&q

qrQF{Tr ?t i{dffr +d srq s;ste ?F{,/+dr {r 4r?r * 10 cfagra (loo,i,), aq aFr !? iFta] lddred t, qr EErar, re f{fr iatar
iaorfaa t ry IFraraifi-qT ro ul.5'fu 6e,* *.rpra ral , il" qrdi jrSltsa tq ift * * *.. s ifr+ a rt 

-
#Aq r.!rE r]rrh ad iem * 3l.Fia '{irr Bq rrr.' 116' * fr}a eflft-d t

(') UFT llJ J 
'Tin,€F(ii) ffi. sffr 4l dl at add riiil

(iir) ffir qfi ffir * ii{q 6 +:iaia iq c6ff
- enf ?rd i* gs qrrl + crdEra fi.A-q (Ti 2) 3rfuffrry 2014 i lrFir t $ ftS Jtrdfq erffi + sqer E-qmrfrd
€q.7rd 3rS (E ]rqff, si i{q & 6i'nt/

For an appeal to be filed before lhe CESTAT. under Sectron 35F of lhe Cenlra, Excise Act. 1944 which is also made
applicable to Service Tax under Seclion 83 oi ihe Finance Acl. 1994, an appeal againsl lhis order shall lie before the Tribunal
on payment of 1070 of the duly demanded where duly or duty and penalty are in dispule, or penalty, where pena[y atone is in

dispute, provided the amounl of pre-deposit payable wouid be subject lo a ceiling of Rs. 10 Crores,

Under Central Excise and Sennce Tax. "Duty Dernanded" shall include:
(i) amount delermined unde, Seclron 11 D:

(ii) amount ol erroneous Cenvat Credit taken:
(iii) amount payable Lrnder Rule 6 of the Cenval Credtt Rules

provided fu(her thal the provisrons oi this Section shall nor apply to lhe stay application and appeals pending before

any appellale auihority prior lo lhe commencement o{ ihe Finance (No.2) Aci.2014

grrd s{.6r{ 6} :aorrsr 3rr}aa :

Revision applicalion lo Government ol lndia:
rn ,r?e' S q frt'DT qfrer ffifua ".rp* F' FiE -iqtz e'a I*]?aF lq94 * ir.,r 35tt { ErrF ore+ * rir:"e y".
.trfid. firr= EiEn qfrtlerr r.i-aF g€E ?F FrrrE rrrm 'aim .rrrfi 4+F *d? iq l,aa osq Fr"-. i hrt.I1000l a]
lfi{l lf,T leqr /

A revision applicalion lies lo the L,nder Secrelary. to lhe Government of lndia, Revtsion Applcation Unit, Mnistry ot Finance,
Departmenl oI Revenue. 4lh Floor Jeevan Deep Building. Parharnenl Streer, New Delhi 

-110001, 
under Section 35EE of the

CEA 1944 rn respect of lhe following case. qoverned bt rirsl proviso to sub-seclion (l) ol Section 358 ibid:

zrd fi,i c f++i1 d.6E]7 { Ftqq F'. ?fl E:r:cIi ?=pl qr- al Firf ETIEI/ ?J e}3i: riF J qrrrl:a { etTF qr ?-€t ra +.t{rA qr

F-h.A-''srr"r..FF{Errf,rFqTrr}raadrrriqI.-fFErqs'.qtrl7Jraoio{qFrErDr+Znral4fr+rruna+
R-si liElr aF g frrai + .rFs.d I FrFd ff
tn case of ;ny toss of gtods where the loss occurs rn lransil irom a lactory to a warehouse or 10 anolher factory or faom one
warehous€ lo another during the course of processing of the goods in a warehouse or in sloraqe whelher in a faclory or in a

fi.rrd * drf,{ ffi {I!f qT Et{ +t Arfid 6r E fld _+ trq4'r F qrr+a 4iir aw w arfi :g ndrq r.srq eJ6 * gc (fdc) t
.rra F. jt Frr;I a a6 Fn"r rs{ q srr Ft raqF Jn 4d I /

ln case of rebale oi duly of excise on goods exported to any counlry or leritory oulside lndia of on excisable material used in
the manulaclure of the goods which are exporled lo any counky or territory ouiside lndia.

vft 
=vre 

rja 6r ifiaa 16r- r?frr &-r'a + slE{ ism zri erfla +i arq faqta F+-qr rrqT tt /
ln case of goods e:poned oLrtsrde lndra expon lo Nepal or Bhulan. wrlhoul payment of duty

E?fiTdr.qzal;qaae:a+e.?,;raI+-rEqaafzeep'tfr:rq"a5rr+laftaa-dt1;r4-rrifl;4ffrrlFltrrtE
rei- at rnr+: rj{qh) a-daE E vfuFsp "r ,/). tqcS sr u1l0q { en i ft{. + rj,rro yrra sff-zlfaQ r, q ra i
qrfra FsE irt * /

Credil o, any duly allowed io be utilized iowards paymefl of excise duly on frnal prodLlcts under the provisions of ihis Act or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or afler the dale appornted under Sec.
109 ol the Finance (No2) Act, 1998.

lqit+ii 3rna4 & d cFqi qrli {Eqr EA8 n jt 4T +;fiqr&i'rea elFF (ffrir} ffit 2001 i ft{ff I e,?rria iiafrr{ t
aqj[Ant{inalr+3qrd*3idJrd6raffiarF,jrqaqayt*i+q']r{{d]lderq}{ld}r|*rAIdcft-qi{i6'aArirfr
,nF"t €-.r il ;nA', r.q? rra. rfuF$F tq44 F .-r- I5-t I r..rF- fir'i, rra F mzat a Frq-q * i_r sr tR-6 fi qE

TiTrfr 6r irff EIFF /

The above applicalion shall be made in duplicale rn Form No. EA.8 as specified under Rule g of Cenlral Excise (Appeals)

Rules. 2001 wilhin 3 monlhs from the date on which lhe order sought lo be appealed againsl s communicated and shall be
accompanied by lwo copies each ol the OIO and Order ln Appeal ll should aiso be accompanied by a copy of TR 6 Challan
evidencing payment of prescabed iee as prescribed ,-rnder Seciion 35-EE of CEA, 1944, under l\4alor Head of Accouni

c"TrF-ur .l-tce d" qler ,mr€a [}t-i}- "-^B h 1."-5fl fi .TS r'"
;-er s+ra ras (.6 drs F(m qr r$g iFff at rt]a 200/- $r it4ata Eiqi dI!' lit{ a? firr r6ff,.E; rg Fq} t Gqra;l al
sqa tooo I +i rarar< Bqr an, r

The revision appication shail tre accompanied by a jee of Rs. 200/ where the amount involved in RLrpees One Lac or less

and Rs. 10001 where the amount nvolved is mo.e ihan l?upees One Lac

ofl 5c :nfr' g 5S {d farr er r'rrae A T (r,_rai Fr rrer_ + ir-, ?rq ar !?i;rrd iqrrra aa n F&ar .rrar .n?, i{I a2q &
Frn?rsltfifi-q-qA6d!d{iEftnqq'},f{dfrlq;rsrfu*-dr+rqJlildr4.fr!€rfi,a:lr{ln}caBqr,l.ri./
ln ca'se if ihe order covers varioLrs numbers ol order- rn Original. fee lor each O.lO should be paid in the aloresaid manner,

not wilhstanding lhe fact thal the one appeal to the Appellanl Tribunal or the one app|calion io ihe Central Govl As the case

rnay be, is filled to avoid scriploria work if excising Rs I iakh fee of Rs 100/ for each.

qqrFrfifu? -qrqrEq gF6 xf]fttrff, 1975. + lq{fi i *;qrr qo 3ne?r (.d Fr4a siri?r 6r cli c{ Adrfoa 6.50 6q} 6r
aiqr{q eF6 ftfarc dar irdT lrfB(t /

One copy'of applcalron or OIO as lhe case may be, and theorderotlhe adjudicatrng authorily shall tlear a court fee stamp

of Rs 650 as prescfibed under Schedule-l in le.ms of the Courl Fee Ac1,1975. as amended

fifir ?tu6. A;{]a- ricld rtas (rq d-dl"i{ irtrtq ryrqitr}Frlr (6ri BE ffil, 1982 ii qffid t|d 3fiq {iqftrd arFdi +l
€ffia F{d aIJ tu] d :itt $l eqa 31]6ff-a lsqr n]nr ti /

Allentrcn is also inviled to lhe rules covedng related rnaters conlained in the customs. Excise and seNice

Appellale Tribunal (Procedure) Rules, 1

rta ]Idtdtq qrffi q'I xdfd afud
www coec gov rn +l ql3 ul+,1 6 I /

For rhe elaborale delailed and latest

refer to the Deparlmenlal websile www
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:: ORDER-IN-APPEAL::

M/s. A. N. Electricals , Room No. 77,2nd Floor, Vandana Commercial

Centra, Plot No. 280, Ward 1218, Ghandhidham, Dist. Kutch- 370201(hereinafter

referred to as "the appellant") filed the present appeal against the Order-in-

Original No. 37lSf/AC/2015-16 dated 22.04.2016 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissloner, Seruice Tax Division,

Gandhidham-Kutch (hereinafter referred to as "the lower adjudicating authority").

2. Brief facts of the case are that during the course of audit (FAR No.

E-598/2012-13) of the records of M/s. Cargil India Pvt. Ltd., Gandhidham, it was

noticed that the appellant is providing service of supply of tangible goods to M/s.

Cargil India Pvt. Ltd., Gandhidham but the appellant has not charged service tax

for the year 2008-09, whereas for the subsequent years, the appellant had

charged service tax but not paid service tax and a SCN bearing No. V.SI/ST-AR-

I/Gandhidham/24llCommr.l2013 dated 15.10.2013 for Rs. 94,20,918 for the

period 2008-09 to 2012-13 has been issued by the Commissioner, Central Excise

Rajkot. On being called for the documents and on verification of profit and loss

account and ST-3 returns for the subsequent period of 2Q73-74, it was noticed

that the appellant had not paid service tax of Rs. 4,L4,6891-.

2.1 SCN No. IV/15-2USI-ADJ/2015 dated 10.04.2015 (hereinafter

referred to as "the impugned SCN') was also issued proposing recovery of service

tax of Rs. 4,14,6891- under Section 73(1) of the Finance Act, 1994 (hereinafter

referred to as "the Act") alongwith interest under Section 75 of the Act and

imposition of penalties under Section 70, 76 and 77 of the Act. The lower

adjudicating authority, vide impugned order, confirmed demand of service tax

under Section 73(1) of the Act along with interest under Section 75 of the Act and

also imposed penalty under Section 76 as well as Section 77 of the Act.

3. Being aggrieved by the impugned order, the appellant has preferred

the present appeal on the grounds as under:

(i) Value of services as per Profit & Loss Account mentioned in show

cause notice of Rs.2,94,92,7961- is incorrect and taken from provisional accounts.

The correct value of services as per Profit & Loss Account as per audited Report

for the year 2013 - 14 is Rs. 2,86,92,7961-. The appellant stated that they had

provided services of Rs. 24,40,915/- to M/s. Schmetz India Pvt. Ltd,, a unit in

Page No.3 of 8
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Special Economic Zone and Form A2 has been issued by the Assistant

Commissioner, Service Tax Division, Rajkot to M/s. Schmetz lndia pvt. Ltd. for

receiving services without payment of service tax. Therefore, the appellant was

not required to charge service tax on value of services provided to M/s. Schmetz

India Pvt. Ltd. Further, the appellant has also made sale of certain miscellaneous

items valued Rs. 1,36,028/- to their customers on the specific request of

customers. The sale of goods is not subjected to service tax and hence the

appellant has not charged service tax on such supply of goods. ThereFore, there is

no difference in taxable value of services as per profit and loss account and as per

ST-3 returns as shown in below reconciliation table:

Particulars Claimed byAs per SCN

Less : Value as r ST-3

2,94,92,7961-

2,67,37,7051-

Less : Value of Services Provided to Schmetz India
Pvt. Ltd. (unit in SEZ) on which no service tax is
payable

33 55 ogll-
24,40,9751-

Less : Value of sales of oods 1,36,028l-
-2L,852/-

2,86,92,7961-

Difference in value

Actual Difference

3.2 There is no demand on the appellant and accordingly the appellant

is not liable to pay any interest u/s. 75 of the Act.

3.3 The appellant has properly discharged service tax and there is no

demand outstanding against the appellant; when there is no outstanding demand,

the question oF interest and penalty do not arise. Section B0 of the Act states that

notwithstanding anything contained in the provisions of section 76, Section 77 [or

section 781, no penalty shall be imposable on the assessee for any failure referred

t0 in the said provisions, if the assessee proves that there was reasonable cause

for the said failure. The appellant has disclosed all the relevant facts and has paid

service tax on the taxable service income without any suppression of income or

delay of payment of service tax. Therefore, penalties under section 77 and 78

should be deleted. They relied on the judgments (i) Hindustan steel Ltd. vs State

of orissa [2002-ToiL-148-sc-cr-LB] (ii) Commissioner of service Tax v. M/s.

Motorworld and others [2012-TIOL-418-HC-KAR-ST]

Shri Abhishek Doshi, Chartered Accountant appeared on for personal

hearing in the matter on behalf of the appellant and reiterated grounds of appeal

and stated that audited account was not available with them at the time of

SCN/inquiry. There was supply of services of Rs.24,40,915/_ to M/s. Schmetz

India Pvt. Ltd., a unit in special Economic Zone, where no service tax rs payable in

the llant
Value of Services (turnover)as per profit & Loss

Account

Page No.4 of 8
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terms of Notification No. 40/2012-5T dated 20.06.2012 as amended by l2l20l3-

ST dated 01.07.2013; that they had supplied goods of Rs. 1,36,028/- to various

parties and these are not for services and hence Service Tax is not payable.

Therefore, no Service Tax is payable over and above what has been paid as per

ST-3 returns. He submitted, copies of invoices for supply of goods on 01.08.2017.

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned

order, appeal memorandum and the submissions of the appellant' The limited

issue to be decided in the present appeal is whether the confirmation of demand

of service tax under Section 73(1) of the Act along with interest under Section 75

and imposition of penalty under Section 76 and Section 77 of the Act is correct or

not.

6. I find that the lower adjudicating authority has confirmed demand of

service tax along with interest and penalty as proposed in the lmpugned show

cause notice whereas the appellant has assailed the impugned order stating that

value of services (as per Profit & Loss Account) mentioned in show cause notice of

Rs. 2,94,92,796/- is incorrect having been taken from provisional accounts. The

correct value of services as per audited Profit & Loss Account for the year 2013-14

is Rs. 2,86,92,796/- submitted by them before the undersigned. l find that as per

audited balance sheet for the year 2A13-L4 submitted by the appellant, Rs.

8,00,000/- has been shown as "written off" and accordingly the appellant claimed

that they have earned income of Rs. 2,86,92,796/- only. However, I find that as

per Rule 3(a) of Point ofTaxation Rules, 2011-,'the point oftaxation'shall be, the

time when the invoice for the service provided or agreed to be provided is issued

and if invoice is not issued then within the time period specified in Rule 44 of the

Service Tax Rules, 1994 and the point of taxation shall be the date of completion

of provision of the service. Therefore, I hold that Rs. 8,00,000/- cannot be

excluded from the total value of taxable services provided by the appellant as the

appellant is liable to pay service tax on the said amount as per Point of Taxation

Rules, 2011 and this argurnent of the appellant is devoid of merits.

6.1 The appellant has submitted that they have made sale of goods

valued at Rs. 1,36,028/- during year 2013-74 to their customers on their specific

uest and submitted Ledger Account in respect of Supply Income along with

sample invoices issued by them. I flnd that the definition of "Service" provided

under Section 658(44) of the F;nance Act, 1994 excludes an activity which

constitutes merely a transfer of title in goods by way of sale or such transfer,
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delivery or supply of any goods which is deemed to be a sale within the meaning

of clause (29A) of Article 366 of the constitution. Thus, I find that service tax

cannot be leviable on income generated out of sale of goods and Rs' 1,36,028/- is

required to be deducted from total value of taxable services.

6.2 The appellant submitted that out of the total value of services

provided during the year 2013-14, they have provided services of Rs.24,40,9151-

to M/s. Schmetz India Pvt. Ltd., a unit situated in Kandla Special Economic Zone'

In support of their contention, the appellant has submitted Form A-2

(Authorization for Procurement of Services by a SEZ Unit/Developer for authorized

operations under Notification No. 1212013 - Service Tax dated 01.07.2013) issued

by the Assistant Commissioner, Service Tax Division, Rajkot to M/s. Schme2 India

Pvt. Ltd. for receiving services without payment of service tax from the appellant

and also submitted a Ledger Account for the flnancial year 2013 - 14 in respect of

K. S. E. Z. work. The appellant contended that exemption is available to them for

services provided to SEZ unit by virtue of Notification No. 1212013 - ST dated

01.07.2013. I find that the appellant has not made this plea before the lower

adjudicating authority and therefore the lower adjudicating authority has not given

any flndings in this regard. I find that this exemption was available to the

appellant subject to the observance of procedures and conditions speclfied under

paragraph 3 (II) of the said Notification. However, the appellant has not provided

any documents i.e. Contract/Work order, Invoices etc. and documents evidencing

receipt of services by the SEZ unit for exclusive use for the authorized operation,

which is mandatory requirement for the purpose of availment of this exemption.

In view of above facts, I am not in a position to decide as to whether the

exemption sought for by the appellant is allowable or not. The lower adjudicating

authority shall verify the authenticity of the said documents and its co-relation

with the service provided by the appellant by calling for required documents and

give his findings whether the appellant followed the procedure and the conditions

prescribed under said Notification for claiming exemption for the services provided

to SEZ.

6.3 Since the claim of exemption now being made by the appellant for

value of services of Rs. 24,40,915/- on the ground that they have provided

SCTV ices to SEZ unit i.e. M/s. Schmetz India Pvt. Ltd., is not verifiable at this

juncture, as discussed in Para 6.1 above, I feel it appropriate to remand this issue

to the lower adjudicating authority in light of the decision of the Hon'ble CESTAT

delivered in the case of Singh Alloys (P) Ltd. repofted as 2072(284) ELT 97 (Tri-
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Del) wherein it is held that power to remand ln appropriate cases is inbuilt in

Section 354(3) of the Central Excise Act, t944 even after amendment. The

Hon'ble CESTAT in the case of Honda Seil Power Products Ltd. reported as 2013

(287) ELT 353 (Tri-Del) has also held that Commissioner (Appeals) has inherent

power to remand a case under the provisions of Section 35A(3) of the Central

Excise Act, 1944. The Hon'ble High Couft of Gujarat, in Tax Appeal No. 276 of

2014 of Associated Hotels Ltd. has held that even after amendment in Section

354(3) of the Central Excise Act, 1944 in 2011, the Commissioner(Appeals) has

powers to remand.

6.4 In view of the above factual & legal position, the appellant is

directed to submit the said documents as discussed in paragraph No. 6.2 & 6.3 to

the jurisdictional authority, who shall verify the genuineness of the documents

along with other relevant documents and after verifying genuineness of the

documents and taking submissions made by the appellant. It is needless to say

that he should pass a speaking order offering fair and reasonable opportunities to

the appellant to explain their case.

sqra-6-dt r+nr rS fr rrt:ma +r ftqcrrr :lctfrd dftS d B-qr

ilrdr tt

The appeal filed by the appellant stands disposed off in above terms

te
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Bv Speed Post

To,

M/s. A. N. Electricals,

Room No. 11,2nd Floor,

Vandana Commercial Centre,
Plot No. 280, Ward No. 12lB,
Gandhidham, District - Kutch.

fr. ('. ('f,. gAfr(B"Fq,

$-fl a. 11, 2nd Fddt{,

dcar+-ql+{fr+.{,

-a"rz a. 280, T5 i. 12lfr,

riitfrrrrq, Cfr'afli - 6-.-B.

3fl-qE-d (3rq"€)

Coov to:
1) The Chief Commissioner, GST & Central Excise, Ahmedab ad Zone, Ahmedabad.
2) The commissioner, GST & central Excise, Kutch com m issionerate, Gandhidham.
3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham.
4) Guard File.
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