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M/s. A. N. Electricals , Room No. 11, 2nd Floor, Vandana Commercial
Centra, Plot No. 280, Ward 12/B, Ghandhidham, Dist, Kutch- 370201(hereinafter
referred to as “the appellant”) filed the present appeal against the Order-in-
Original No. 37/ST/AC/2015-16 dated 22.04.2016 (hereinafter referred to as "the
impugned order”) passed by the Assistant Commissioner, Service Tax Division,
Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating authority™).

2. Brief facts of the case are that during the course of audit (FAR No.
E-598/2012-13) of the records of M/s. Cargil India Pvt. Ltd., Gandhidham, it was
noticed that the appeilant is providing service of supply of tangible goods to M/s.
Cargll India Pvt. Ltd., Gandhidham but the appellant has not charged service tax
for the year 2008-09, whereas for the subsequent years, the appellant had
charged service tax but not paid service tax and a SCN bearing No. V.5T/ST-AR-
I/Gandhidham,/241/Commr./2013 dated 15.10.2013 for Rs. 94,20,918 for the
period 2008-09 to 2012-13 has been issued by the Commissioner, Central Excise
Rajkat. On being called for the documents and on verification of profit and loss
account and ST-3 returns for the subsequent period of 2013-14, it was noticed
that the appellant had not paid service tax of Rs. 4,14,689/-.

2.1 SCN No. IV/15-21/ST-ADJ/2015 dated 10.04.2015 (hereinafter
referred to as "the impugned SCN") was also issued proposing recovery of service
tax of Rs. 4,14,689/- under Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as "the Act”) alongwith interest under Section 75 of the Act and
imposition of penalties under Section 70, 76 and 77 of the Act. The lower
adjudicating authority, vide impugned order, confirmed demand of service tax
under Section 73(1) of the Act along with interest under Section 75 of the Act and
also imposed penalty under Section 76 as well as Section 77 of the Act.

3. Being aggrieved by the impugned order, the appeliant has preferred
the present appeal on the grounds as under:
NN
_r,,.r"fl; (i) Value of services as per Profit & Loss Account mentioned In show

cause notice of Rs. 2,94,92,796/- is incorrect and taken from provisional accounts.
The correct value of services as per Profit & Loss Account as per audited Report
for the year 2013 - 14 s Rs. 2,86,92,796/-. The appellant stated that they had
provided services of Rs. 24,40,915/- to M/s. Schmetz India Pvt. Ltd., & unit in
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Special Economic Zone and Form A2 has been issued by the Assistant
Commissioner, Service Tax Division, Rajkot to M/s. Schmetz India Pvt. Ltd. for
receiving services without payment of service tax. Therefore, the appellant was
not required to charge service tax on value of services provided to M/s. Schmetz
India Pvt. Ltd. Further, the appellant has also made sale of certain miscellaneous
items wvalued Rs. 1,36,028/- to their customers on the specific request of
customers. The sale of goods is not subjected to service tax and hence the
appellant has not charged service tax on such supply of goods. Therefore, there is
no difference in taxable value of services as per profit and loss account and as per
5T-3 returns as shown in below reconciliation table:

Particulars AsperSCN | Claimed by |
| _| the Appellant |
Value of Services (turnover}as per Profit & Loss | 2,94,92 796/- 2,B6,92 7a9g/-

\Agounk | ) |
| Less : Value as per 5T-3 | 2,61,37,705/- | 26137705/ |

_Difference in value - __33,55091/- | 25,55,091/- |
| Less : Value of Services Provided to Schmetz India | 24,40,915/-
Pvt. Ltd. {unit in 5EZ) on which no service tEx is | |
| EE‘.!ﬂt.ﬂ'E | -
| Less : Value aof sales of goods = 1,36,028 - |
| Actual Difference ] | -21,852/-
3.2 There is no demand on the appellant and accordingly the appellant
is not liable to pay any interest u/s. 75 of the Act.
33 The appellant has properly discharged service tax and there is no

demand cutstanding against the appellant: when there is no outstanding demand,
the question of interest and penalty do not arise. Section 80 of the Act states that
notwithstanding anything contained in the provisions of Section 76, Section 77 {or
Section 78], no penalty shall be imposable on the assessee for any failure referred
to in the said provisions, if the assessee proves that there was reasonable cause
for the said failure. The appellant has disclosed all the relevant facts and has paid
service tax on the taxable service income without any suppression of income or
delay of payment of service tax. Therefore, penalties under section 77 and 78
should be deleted. They relied on the judgments (i) Hindustan Steel Ltd. Vs State
of Orissa [2002-TOIL-148-SC-CT-LB] (i) Commissioner of Service Tax v, M/s.
Motorworld and others [2012-TIOL-418-HC-KAR-5T]

t&r—"‘*}ﬂ Shri Abhishek Doshi, Chartered Accountant appeared on for personal
-~ hearing in the matter on behalf of the appellant and reiterated grounds of appeal
and stated that audited account was not available with them at the time of
SCNfinquiry, There was supply of services of Rs, 24,40,915/- to M/s. Schmetz
India Pvt. Ltd., a unit in Special Economic Zone, where no service tax is payable in
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terms of Notification No. 40/2012-5T dated 20.06.2012 as amended by 12/2013-
ST dated 01.07.2013; that they had supplied goods of Rs. 1,36,028/- to various
parties and these are not for services and hence Service Tax Is not payable.
Therefore, no Service Tax Is payable over and above what has been paid as per
ST-3 returns, He submitted, copies of invoices for supply of goods on 01.08.2017,

EFindings:-

o 1 have carefully gone through the facts of the case, the impugned
order, appeal memorandum and the submissions of the appellant, The limited
Issue to be decided in the present appeal is whether the confirmation of demand
of service tax under Section 73(1) of the Act along with interest under Section 75
and imposition of penalty under Section 76 and Section 77 of the Act is correct or
not.

6. I find that the lower adjudicating authority has confirmed demand of
service tax along with interest and penalty as proposed in the impugned show
cause notice whereas the appellant has assailed the impugned order stating that
value of services (as per Profit & Loss Account) mentioned in show cause notice of
Rs. 2,94,92,796/- is incorrect having been taken from provisional accounts. The
correct value of services as per audited Profit & Loss Account for the year 2013-14
is Rs. 2,86,92,796/- submitted by them before the undersigned. [ find that as per
audited balance sheet for the year 2013-14 submitted by the appellant, Rs.
8.00,000/- has been shown as “written off" and accordingly the appellant claimed
that they have eamed income of Rs. 2,86,92,796/- only. However, I find that as
per Rule 3(a) of Point of Taxation Rules, 2011, 'the point of taxation' shall be, the
time when the invoice for the service provided or agreed to be provided is issued
and if invoice is not issued then within the time period specified in Rule 44 of the
Service Tax Rules, 1994 and the point of taxation shall be the date of completion
of provision of the service. Therefore, I hold that Rs. 8,00,000/- cannot be
excluded from the total value of taxable services provided by the appellant as the
appellant is liable to pay service tax on the said amount as per Point of Taxation

Rules, 2011 and this argument of the appellant is devoid of merits.

6.1 The appellant has submitted that they have made sale of goods
valued at Rs. 1,36,028/- during year 2013-14 to their customers on their specific
request and submitted Ledger Account in respect of Supply Income along with
sample invoices issued by them. I find that the definition of "Service” provided
under Section 65B(44) of the Finance Act, 1994 excludes an activity which
constitutes merely a transfer of title in goods by way of sale or such transfer,
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delivery or supply of any goods which is deemed to be a sale within the meaning
of clause (29A) of Article 366 of the Constitution. Thus, T find that service tax
cannot be leviable on income generated out of sale of goods and Rs. 1,36,028/- IS
required to be deducted from total value of taxable services.

6.2 The appellant submitted that out of the total value of services
provided during the year 2013-14, they have provided services of Ps. 24,40,915/-
to M/s. Schmetz India Pvt. Ltd., 2 unit situated in Kandla Special Economic Zone,
In support of their contention, the appellant has submitted Form A-2
(Authorization for Procurement of Services by a SEZ Unit/Developer for autherized
operations under Notification No, 12/2013 — Service Tax dated 01.07.2013) issued
by the Assistant Commissioner, Service Tax Division, Rajkot to M/s. Schmetz India
Pvt. Ltd. for receiving services without payment of service tax from the appellant
and also submitted a Ledger Account for the financial year 2013 — 14 in respect of
K. S. E. Z. work. The appellant contended that exemption is available to them for
services provided to SEZ unit by virtue of Notification No. 12/2013 - 5T dated
01.07.2013. 1 find that the appellant has not made this plea before the lower
adjudicating authority and therefore the lower adjudicating authority has not given
any findings in this regard. I find that this exemption was avallable to the
appellant subject to the observance of procedures and conditions specified under
paragraph 3 (II) of the said Notification. However, the appellant has not provided
any documents i.e. Contract/Work order, Invoices etc. and documents evidencing
receipt of services by the SEZ unit for exclusive use for the authorized operation,
which s mandatory requirement for the purpose of avallment of this exemption.
In view of above facts, I am not in a position to decide as to whether the
exemption sought for by the appeliant is allowable or not. The lower adjudicating
authority shall verify the authenticity of the said documents and its co-relation
with the service provided by the appellant by calling for required documents and
give his findings whether the appellant followed the procedure and the conditions
prescribed under said Notification for claiming exemption for the services provided
to SEZ.

6.3 Since the claim of exemption now being made by the appellant for

: value of services of Rs. 24,40,915/- on the ground that they have provided
@;-Nﬁ' services to SEZ unit lLe, M/s. Schmetz India Pvt. Ltd., is not verifiable at this
juncture, as discussed in Para 6.1 above, [ feel it appropriate to remand this issue

to the lower adjudicating authority in light of the decision of the Hon'ble CESTAT

delivered in the case of Singh Alloys (P) Ltd. reported as 2012(284) ELT 97 (Tri-
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Del) wherein it is held that power to remand in appropriate cases is Inbuilt in

Section 35A(3) of the Central Excise Act, 1944 even after amendment. The
Hon'ble CESTAT In the case of Honda Seil Power Products Ltd. reported as 2013
(287) ELT 353 (Tri-Del) has also held that Commissioner (Appeals) has inherent
power to remand a case under the provisions of Section 35A(3) of the Central
Excise Act, 1944, The Hon'ble High Court of Gujarat, in Tax Appeal No. 276 of
2014 of Associated Hotels Lid. has held that even after amendment in Section
35A(3) of the Central Excise Act, 1944 in 2011, the Commissioner(Appeals) has
powers to remand.

6.4 In view of the above factual & legal position, the appellant is
directed to submit the said documents as discussed in paragraph No. 6.2 & 6.3 to
the jurisdictional authority, who shall verify the genuineness of the documents
along with other relevant documents and after verifying genuineness of the
documents and taking submissions made by the appellant. It is needless to say
that he should pass a speaking order offering fair and reasonable opportunities to
the appellant to explain their case.

b, FAEFA IR get T T FhW F e IUOES ahe @

GRS

7. The appeal filed by the appellant stands disposed off in above terms.
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By Speed Post

To,

M/s. A. N, Electricals, ", T. T, ERIETC =]

Room No. 11, 2™ Floor, 11, 2™ seaiiy '

Vandana Commercial Centre, m ke :

Piot No. 280, Ward No, 12/B, FEAT FATNEA X,

Gandhidham, District - Kutch, TATE 7. 280, aE A, 12/8

wetre, BfeeeT - a0,
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, G5T & Central Excise, Kutch Commissionerate, Gandhidham,

3) The Assistant Commissioner, GST & Central Excise Division, Gandhidham,
4) Guard File,
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