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Asarwa Ahmedabad rn case ol appeals olher lhan as menlioned rn para 1(a) above

fif&q anqfiri"r * Ftrci lrfr-d cEa -'a * fir. +#s --icr( ,I;E (rfid) iiffit 2001. * fiqF 6 * 3firra ftifta 16(
ai q!-! tA3 a' dri offu p a3 i&h,rer srFF ttrFp rF a fiF -Tq?axr11 -ra I(!rE rr;+ #t prrt 

"qrc fi fiirr
tih inqr rrqr @iar. {w 5 arg qr 5$S 6A. 5 an€ dqc qr 50 i{rg {q'r dfi trc'ar 50 a.o *qn t'yfu+ F dl 6F?r 1000/
5c'i. 5,000/ {+$]+ldr 10000^ {qi 6r Brrifl.a dnr l[i6 6T cfi srra s}t iattila ?.q 4-I }]-4"-rfi aafiIa }dHT{.
a,qrft)6{,rrArc**r**lGaaR*arsS14-6srF*ftd6qr,**6an'RrJrtttqf{"d}6srq?*anrF+{l;114,u,qo,
+iqfila grqa 6r crJrara. *6 ff' 3s ,lr{sr d drEr qrfu F.dr Hitrri .riffrq arqrfirf{tT Sr ?|rlir Frrd t Fiaa Jna{ l€} lfi+{l *
Fq Irtrai qr * ET! 500,- J p fJ!,lff" l?* ?s +r.r fr,'l r,

The appeal to lhe Appellale Iribunal shall be {rled in quadruplicate in form EA-3 / as prescribed under Rule 6 ol Cenlrai
Excise (Appeal) Rules 2001 and shall be accompanied againsl one which al leas! should be accompanied by a fee of Rs
1.0001 Rs.50001. Rs 10.000/ where amounl o{ duly demand/inleresl/penally/relund is uplo 5 Lac 5 Lac to 50 Lac and
above 50 Lac respectively rn lhe fotm ol crossed bank drafl rn favour of Asst. Registrar of branch o{ any nomtnated public
sector bank of the place where the bench of any nomrnaled public seclor bank ol the Olace where lhe bench oI the Tribunat
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The appeal under sub seclion (1) of Seclion 86 of the Fjnance Act, lgg4. lo the Appeltale Tribunat Shatt be filed tn
quadruphcale in Forfi ST 5 as prescribed under Rule 9(l) oi the Servrce Tax Rules. 1994. and Shatt be accompan€d by a
copy of lhe order appealed against (one of which shall be certiiied copy) and should be accompanied by a fees of hs
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The appeal under sub section (2) and (2A) ol lhe seclion 36 lhe Finance Acl 1994 shall be filed in For ST7 as prescribed

under Rule 9 (2) & 9(2A) ot lhe Servrce Tax Rules. 1994 and shall be accompanied by a copy of order of Commrssioner

Cenlral Excise or Commissioner Central Excise (Appeals) (one ol which shall be a cerlilied copy) and copy of the order

passed by lhe Coomissioner authorizing the Assistanl Commissroner or Oepuly Commrssroner o{ Cenlral Excise/ SeNice Tax

to file the app€al beiore the Appellate Tribunal.
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For an appeal lo be filed belore the CESTAT, uoder Seclron 35F ol the Cenlral Excrse Act, 1944 which rs also made

applicable to Service Tax unde. Seclion 83 ol lhe Finance Acl 1994 an appeal against lhis order shall lie before lhe Tribunal

on payment of 10o/o of the duty demanded where duly or duty afld penally are in dispute o, penaliy. where penally alone is in

dispute provided the amounl ol pre-deposil payable would be subjecl 1o a ceiling of Rs l0 Crores

Under Cenlral Excise and Service Tax. Duty Denranded shall include

(r) amounl delermined under Section 1l D:

(ri) amounl of erroneous Cenval Credit laken;

(ni) amount payabre under Rule 6 o, lhe Cenval Credil Rules

provtded lurther that the provisions of this Seclion shall not apply to the stay applicalion and appeals pending before

any appellate authority prior to lhe commencemenl of lhe Finance (No.2) Acl. 2014
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A revision application lies lo the Under Secrelary. 10 the Government ol lndia. Revision Application unit, lvinislry of Finance.

Department of Revenue 4th Floor Jeevan Deep Building. Padjamenl Slreel, New Delhi 110001 undel Section 35EE of Ihe
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ln case ol rebale of duty of excise on goods expo(ed lo any counlry or lerlilory oulside tndia of oo excisable malerial used in

lhe manulacture ol the goods which are exponed 1o any counry or lerrilory outside lndia
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lhe Rutes made ihere under such order ts passed by the Commissioner (Appeals) on or afler, the date appornled under Sec

109 of the Finance (No2) Acl 1998
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The above appticairon shalt be made rn duplicate ifl Form No. EA'8 as specified urrdet Rule I of Cenfal Excise (Appeals)

Rutes 2001 wnhin 3 months from lhe dale on whrch the o.de( soughl lo be appealed againsl ls commun,caied and shall be

accompanied by two copies each ol the OIO and Order ln-Aopeal ll should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA. 1944 under l\rlaiff Head ol Accounl
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The revision appicalion shall be accompanied by a fee of Rs 2007' where lhe amounl involved in Rupees One Lac or less

and Rs. 1000/ where lhe amount involved is more lhan Rupees One Lac
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of Rs. 6 50 as prescribed under Schedulel an lerms of the Courl Fee Act 1975 as amended
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Attenlion is also tnvited to the aules covering these and olher relaled mallers conlained ln lhe Cusioms Excise and Service

Appellale Tribunal (Procedure) Rules 1982
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:: ORDER-IN-AP PEAL::

M/s. WS Directorate, WS Master Control, Behind Balaji Temple Kandla,

Gandhidham (hereinafter reterred to as "the appellant") filed the present appeal against

the order-in-original No. sr126312016-17 dated 29.07.20t6 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Service Tax Division,

Gandhidham-Kutch (hereinafter referred to as "the lower adjudicating authority,,).

2. Briefly stated, the facts of the case are that M/s. Aatash Norcontrol Ltd.,

Ahmedabad (hereinafter referred to as "M/s. Aatash") had provided taxable service viz.

"Manpower Recruitment service/supply Agency's service" to the appellant and charged

and paid service tax. As per Notification No. 3ol2or2 - sr dated 20.06.2012 effective

from 01.07.2072,700o/o service tax is to be paid by the service provider, if service

provider is a company. However, the appellant was paying service tax @75% as a

recipient of manpower service under reverse charge mechanism as prescribed in

Notification No. 30/2012 - ST dated 20.06.2012 by mistake. The appeilant had paid

total service tax of Rs. 8,70,t671- by mistake and accordingly the appellant filed refund

claim of Rs.8,70,1671- under section 118 of the Central Excise Act, 1.944 (hereinafter

referred to as "the Act") for the period from March-2015 to Febuary-2016. The lower

adjudicating authority vide impugned order sanciloned refund claim of Rs.5,08,604/-

only and rejected remaining amount of Rs. 3,61,563/- on the ground that the refund

claim filed after expiry of one year from the relevant date as provided section 118 of

the Act read with the Section 83 of the Finance Act, 1994.

3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds detailed below.

3.1 The lower adjudicating authority has rejected refund craim of Rs.

3,61,6531- paid by mistake whereas when any amount is paid without any liability, then

it cannot be considered as service tax and provisions of limitation prescribed under

Section 118 cannot be applied.

.2 The appellant has by mistake deposited the said amount without any legal

liability and such facts have been accepted by the lower adjudicating authority in the

impugned order and accordlngly amount deposited by mistake and wlthout any liability

cannot be considered as tax/duty and limitation as per section 11B cannot be applicable

and therefore, the appellant is eligible for refund of this amount also. The applicant

relied on the following case laws;

(i) ITC Limited reported as rss: 16fltrr 1 $c;
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(ii)

(iii)

(iv)

(v)

4
Geojit BNP Paribas Financial Services Ltd. reported as 2015 (39) STR 706 (Ker.)

Madhvi Procon Pvt. Ltd. reported as 2015 (38) STR 74 (Tri. Ahmd.)

Jyotsana D. Patel reported as 2014 (35) STR 77 (Tri. - lr4umbai)

KVR Construction repofted as 2012 (26) STR 195 (Ka0

4. Shri Naresh Kumar, Assistant Executive Engineer appeared for personal

hearing in the matter and reiterated grounds of Appeal. He also stated that service tax

has wrongly been paid by them as 100 % was payable by service provider being a

company and hence service tax paid by them by mistake should be refunded to them,

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant. The limited issue to be

decided in the present appeal is whether the rejection of refund amount Rs. 3,61,563/-

under Section 11B of the Act read with the Section 83 of the Finance Act, 1994 on the

ground of time bar is correct or otherwise.

6. I find that the lower adjudicating authority has sanctioned refund of Rs.

5,08,6041- and rejected refund of Rs. 3,61,563/- as against total ciaim of Rs.8,70,t671-

filed by the appellant under Section 11B of the Act read with the Section 83 of the

Finance Act, 1994 on the ground that the rejected refund has been claimed by the

appellant after expiry of one year from the relevant date as prescribed vide section 11B

of the Act.

6.1 The appellant assailed the impugned order on the ground that they paid

service tax by mistake without any legal liability and any tax paid by mistake cannot be

considered as tax/duty and provisions of limitation under section 118 of the Act cannot

be made applicable to that refund.

6.2 It is fact that the appellant has paid the rejected amount also as service

tax though by mistake. They admitted to have misinterpreted provisions of Notification

No. 30/2012-ST dated 20.06.2012 issued under the Finance Act, 1994 making

provisions for Reverse charge Mechanism. once paid as service tax, can not be claimed

as not service tax later on. It is also a fact that refund claim has been made under

section 11B of the Act only. It is also a fact that refund of an amount paid as service

tax can be sanctioned by the Assistant commissioner of central Excise only under

Section 118 of the Act read with Section 83 oF the Finance Act. In such a scenario, he is

duty bound to follow the provisions of section 118 of the Act. It is not disputed by the

appellant that claim of refund iFs o"gn made after one year from the relevant date.
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The lower adjudicating authority has no option but to reject the refund claim as time

barred.

6.3 In view of above legal position, I hold that the impugned order is correct,

legal and proper and appeal is required to be rejected and I reject the appeal as devoid

of merits.

3{ma-s-di Eqrrr r$ #r a-$ srfra +r frs-cr<r 5c{t+-d ath d fuqr ilar tr

The appeal filed by the appellant stands disposed off in above terms.

te

7

N^.

1\ 1I1r

tSan
3lE-*d(3rqrtr)

Bv Speed Post
To

Copv to:

1

2

3

4

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham.

The Assistant Commissioner, GST & Central Excise Division, Gandhidham.

Guard File.

{#:,lt ;
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M/s. WS Directorate,

WS Master Control,

Behind Balaji Temple

Kandla, Gandhidham,

Gujarat - 370210.

fr. fi 3t r's,
fr&q-sfrr€.{d'Am,

Erarfr+iErfi&,

+igfrr, aritfiqrq,

4;RFf - 3bo? I o
.,
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