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Appeal No: VI/51/GDM/ 2016

M/s. VTS Directorate, VTS Master Control, Behind Balajl Temple Kandla,
Gandhidham (hereinafter referred to as "the appellant™) filed the present appeal against
the Order-in-Original No. 5T/263/2016-17 dated 29.07.2016 (hereinafter referred to as
“the impugned order”) passed by the Assistant Commissioner, Service Tax Division,
Gandhidham-Kutch (hereinafter referred to as “the lower adjudicating authority").

2. Briefly stated, the facts of the case are that M/s, Aatash Norcantrol Ltd.,
Ahmedabad (hereinafter referred to as “M/s. Aatash®) had provided taxable service viz.
"Manpower Recruitment Service/Supply Agency’s Service” to the appellant and charged
and paid service tax. As per Notification No. 30/2012 — ST dated 20.06.2012 effective
from 01.07.2012, 100% service tax Is to be paid oy the service provider, If service
provider is a company. However, the appellant was paying service tax @75% as a
recipient of manpower service under reverse charge mechanism as prescribed in
MNotification No. 30/2012 — ST dated 20.06.2012 by mistake, The appellant had paid
total service tax of Rs. 8,70,167/- by mistake and accordingly the appeliant filed refund
claim of Rs. 8,70,167/- under Section 11B of the Central Excise Act, 1944 (hereinafter
referred to as “the Act") for the period from March-2015 to Febuary-2016. The lower
adjudicating authority vide impugned order sanctioned refund claim of Rs.5,08,604/-
only and rejected remaining amount of Rs, 3,61,563/- on the ground that the refund
claim filed after expiry of one year from the relevant date as provided Section 11B of
the Act read with the Section 83 of the Finance Act, 1994,

3. Being aggrieved by the impugned order, the appellant has preferred the
present appeal on the grounds detailed below.

31 The lower adjudicating authority has rejected refund claim of Rs.
3,61,653/- paid by mistake whereas when any amount is paid without any liability, then
It cannot be considered as service tax and provisions of limitation prescribed under
Section 11B cannot be applied.

The appellant has by mistake deposited the sald amount without any legal
I|a4:|rl|t-y and such facts have been accepted by the lower adjudicating authority in the
Impugned order and accordingly amount deposited by mistake and without any liability
cannot be considered as tax/duty and limitation as per Section 11B cannat be applicabie
and therefore, the appellant is eligible !"qr refund of this amount also. The applicant
relied on the following case laws:, =
()  ITC Limited reported as 1993 {m e itso
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(i) Geojit BNP Paribas Financial Services Ltd. reported as 2015 (39) STR 706 (Ker.)

(i}  Madhvi Procon Put. Ltd. reparted as 2015 {38) STR 74 (Tri, Ahmd.)
(W)  Jyotsana D. Patel reparted as 2014 (35) STR 77 (Tri. — Mumbaf)
{v) KVR Construction reported as 2012 (26) STR 195 (Kar)

4. Shri Naresh Kumar, Assistant Executive Engineer appeared for personal
hearing in the matter and reiterated grounds of Appeal. He also stated that service tax
has wrongly been paid by them as 100 % was payable by service provider being a
company and hence service tax paid by them by mistake should be refunded to them.

Findings:-

B I have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The limited issue to be
decided in the present appeal is whether the rejection of refund amount Rs. 3,61,563/-
under Section 11B of the Act read with the Section 83 of the Finance Act, 1994 on the
ground of time bar is correct or otherwise.

6. I find that the lower adjudicating authority has sanctioned refund of Rs.
5,08,604/- and rejected refund of Rs. 3,61,563/- as against total ciaim of Rs. B,70,167/-
filed by the appellant under Section 11B of the Act read with the Section 83 of the
Finance Act, 1994 on the ground that the rejected refund has been claimed by the
appellant after expiry of one year from the relevant date as prescribed vide Section 11B
of the Act.

6.1 The appellant assailed the impugned order on the ground that they paid
service tax by mistake without any legal liability and any tax paid by mistake cannot be
considered as tax/duty and provisions of limitation under Section 11B of the Act cannot
be made applicable to that refund.

6.2 It is fact that the appellant has paid the rejected amount also as service

fax though by mistake. They admitted to have misinterpreted provisions of Notification

No. 30/2012-ST dated 20.06.2012 issued under the Finance Act, 1994 making
provisions for Reverse Charge Mechanism. Once paid as service tax, can not be claimed

- @5 not service tax later on. It is also a fact that refund claim has been made under
@WMN 11B of the Act only. It is also a fact that refund of an amount paid as service
tax can be sanctioned by the Assistant Commissioner of Central Excise only under

Section 11B of the Act read with Section 83 of the Finance Act. In such a scenario, he is

duty bound to follow the provisions of Section 11B of the Act. It is not disputed by the
appellant that claim of refund h;s been made after one year from the relevant date,

L
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The lower adjudicating authority has no option but to reject the refund claim as time
barred.

6.3 In view of above legal position, I hold that the impugned order is correct,
legal and proper and appeal is required to be rejected and I reject the appeal as devoid
of merits.
. IdroehaT Z@NT et oht T e @ fewere Iuties o & R s g
7. The appeal filed by the appellant stands disposed off in above terms.
llI h.ﬁ
(FHTT FaT)
HgF (3deH)
By Speed Post
To,
| M/s. VTS Directorate, Aardoy,

VTS Master Control, :
Behind Balaji Temple ak _ il
Kandla, Gandhidham, arar 5 Afay die,
Gujarat — 3702140, HTEAT, T,

‘E‘-[‘I'rT — 3lso3to
Copy to:
1.  The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2. The Commissioner, GS5T & Central Excise, Kutch Commissionerate, Gandhidham.
3. The Assistant Commissioner, G5T & Central Excise Division, Gandhidham.
4.  Guard File.
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