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:: ORDER-IN-APPEAL ::

Mis. Shree Radhey Shipping Co., office no. 212/213, Sunder
Park, 1% Floor, Plat No. 95, Tagore Road, Gandhidham, Kutch (hersinafter
referred to as "the appellant”) has filed the present appeal against the Order-
in-Original No. 36/JC/2015 dated 15.03.2016 (hereinafter referred o as ‘the
impugned order') passed by the Joint Commissioner, Central Excise & Service
Tax, Gandhidham (herainafter referred to as the adjudicating authority”)

2 Facts of the case are that the appellant is a partnership firm
engaged in providing Cargo Handling Services, Clearing & Forwarding Agent
Services, Goods Transport Agency Services & Port Services, having Service
Tax Registration no. AARFS7174G5T001. During the course of audit, it was
noticed that the appellant had shown income of Rs. 53.64,947/- (Rs. 6,78.588/-
for F.Y 2009-10 & Rs. 46,86 359/- for F.Y. 2010-11(upto Jan-2011)) in books of
accounts as ‘Dispatch Money’ which was received from the service receiver
M/s Indian Farmers Fedilizers Co. Op. Lid. (for brevity 'IFFCO’). However, no
service tax was paid on the said amount on the ground that the income was
rewards to them for early dispatch of cargo and no service tax was payable by
them since the same was not for the services provided by the appellant. Show
Cause Motice dated 23.09.2014 was issued to the appellant proposing demand
of service tax of Rs. 5,52,590/- on the sad income treating the said income as
consideration towards the services provided by the appellant i.e. "Cargo
Handling Services” as defined under Section 65(23) of the Finance Act, 15594,
The adjudicating authority vide impugned order confirmed demand of Service
Tax of Rs. 5,52 5%0/- on the said income of '‘Dispatch Money' under section
73(1) of the Finance Act, 1994 (hereinafler referred as "Act”), ordered payment
of interest under section 75 of the Act and also imposed penalty under Seclian
77 and Section 78 of the Act.

3. Being aggrieved by the impugned order, the appellanmt preferred the

present appeal on the grounds as under -

(i) The adjudicating authority failed to appreciate that they have

paid Service Tax on amount received for cargo handling

wh services, that apart from that amount the appeliant also
e ti}'f received an extra amount for efficient and faster turnaround of

vessels as an incentive which was shown as dispatch money,
This incentive 'dispatch money' was actually paid by the ship
owner to the charterers as per the charter party agreement and

the charterer in turn shared 50% thereof with the appellant
Fage Mo. 3 af 11
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Such dispatch money is extra reward received for unloading
the goods quickly from shipping company to IFFCO and is not
liable for service tax under the "Cargo Handling Service”. This
argument is supported by the CBEC circulars and decisions of
Tribunal,

(i) Invocation of extended period of limitation was not justified on
the ground that the receipt of dispatch money was available in
their Books of Accounts and hence there was no willful
misstatement or suppression of facts on their part even if audit
party came to know this facts from their books of accounts.

{iii) It is settled position under law that where assessee had
furnished all details whenever called upon to do so, sweeping
allegation of suppression of facts without specification of
material parficulars cannot lead to invocation of extended
penod. Mere fallure to disclose a transaction which is not
required to be disclosed and pay tax thereon is not sufficient for
invocation of extended period, that there has o be a positive,
conscious and deliberate action intended to evade tax. They
relied upon decision of Hon'ble Calcutta High Court Judgment
in case of Infinity Infotech Parks Lid reported as 35 STR 37

{iv) They are eligible for cum tax benefit as per provisions of
Section 67(2) since the amount of dispatch money is gross
amount received and the same has to be treated as inclusive of
service tax for the purpose of calculating service tax.

{v) No penalty can be imposed under section 77 and 78 of the Act
in the given facts of the case.

4, Shri Janmesh Bharvada, Chartered Accountant in perscnal
heanng on behalf of the Appellant and reiterated grounds of appeal and
emphasized that dispatch money is not consideration for paying service tax as
has already held by the Hon'ble High Court of Kolkota that it is an incentive,

that it was their bonafide belief that service tax is not payable, hence, they did

not pay service fax on this amount; that non-payment cant be treated as
suppression; that extended period is not invokable in the present case. He
also submitted that penalty under section 77 and 78 is not imposable in view of

the seftled position of law and referred o the case laws given by them in their
written submission

5 The appellant in their written submission filed during the personal
hearing submitted copy of work order No. PO/ KND/ RU/ O/ 5-1/20091672

dated 16/12/2009 of M/s. IFFCO and made further submissions as under:-

Page Mo 4af 11
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(i) The dispatch money isfwas paid by the ship owner to the charterers
(ie. IFFCO & SS0OEPL) as per agreements with them, purely as incentive for
completion of the work prior to the specified time and faster turnaround of the
vessels which in turn has been shared 50% with the appellant. This was not a
consideration for Cargo Handling Services paid by the customers of the
appellant, that it was a reward/incentive by Ship owners for quicker dispatch of
cargo and therefore, not exigible to service tax.

(i} They referred their detailed submissions made vide their lefter dated
28.01.2015 and dated 07.03.2016 during the adjudication proceedings. that
there was no explicit provision that the service tax is payable even on dispatch
money, that as per definition of provided in Advanced Law Lexicon, the
'dispatch money' is opposite of 'demurrage’. that no explicit provision is there
to charge service tax on either demurrage or dispalch money:

(i) The nature of demurrage Is akin to detention charges and CBEC by
Circular dated 26.04 2010 clarified that no service tax is chargeable on
detention charges. This rational and analogy was also applicable in case of
demurrage and dispatch money. They also referred Hon'ble CESTAT,
Bangalore's decision in the case of Karnataka State Beverages Corp Lid
reported at 11 STT 363. They further relied upon decisions in the case of M/s.
AMR India Ltd (71 taxmanncom 175) M/s AKQOA Media India P Ltd (82
taxmann.com 380)

(iv) There was no suppression of facts on their part and they relied on
the decisions in the cases of Mis. Infinity Infotech Parks Itd ( 28 Taxmann.com
26), Mis. Simplex Infrastructures Ltd (69 Taxmann.com 87}, M/s. Mundra Port
& Special Economic Zone Ltd (15 Taxmann.com 33), Mis. Steel Cast Ltd (21
STR 500), Miranjan Lal Agarwal (34 STT 424) and M/s. Gandhadhar Bulk
Movers (P) Ltd (34(STT 432) in this regard

(W) Penalty under section 77 and 78 contested on the ground of ther
bonafide belief and referred various decisions of the Hon'ble High Courts/
CESTAT.

in Hi=
B. | have carefully gone through the facts of the case, the impugned order
and submissions made by the appellant in grounds of appeal as well as written
submission & during the course of personal heanng The issue involved is
whether the appellant is liable to pay service tax on the income earned by them

as "Dispatch Money" or othenvise.

Page Mo 5afl 11
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7
T | find that the adjudicating authority has confirmed the demand
considering dispatch money received by the appellant from Shipping Agency
through IFFCO as consideration towards “cargo handling services” provided by
the appellant and treating it as part of "gross value charged” in terms of Section
67 of the Act. The appellant contendad that the “dispatch money” is not a
consideration for the service but an incentive convey from Shipping Agency fo
the customer of the appellant who shares it 50%. In this back drop. it would be
appropnate to consider the terms of contract between the appeliant and their
customer to whom Cargo Handling Service is being provided by the appellant,
namely IFFCO. two parties. | find that the work order no. PO/KND/RUIO/S-
1720091672 dated 1612 20008 issued by Mfs IFFCO refers value of contract as
Rs.4.72,50,000/- on ‘LOT" basis for the quantity of 2.50.000/- MT + 20% as
detailed in the Schedule of Quantities to the work order. The waork order
specifies following work -

‘Stevedonng, oeanng, forwarding, Ha r'ldft'rlg af Bulk Fertilizer Raw
Materials under 10000 MTPD discharge rate al KPT, Kandla and Transporting
the same to IFFCO plant site by dumpers from geared vessels as fully detailed
m the Attachments [ to V to the work order”

7.1 Copy of the work order is reproduced below:-
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WORK ORDER
Order No:  POIKND/RUOIS-1/20001872)
Orger Date
DURATION  Two Yeam sfiec -
ierally by FFCO thas lrom the dale of issue of LOI {24-10-2009) extendabie for furiher penod of these manths

Flaase ers e timely execution

" Sereomghince of insiucion oilachec may s 16 mpscion l

; ML -_1I.-|.-| o WO el be relumad oty Wigred ol semad as turIHﬂlAH : - el - PRPERATIVE LY £
_.::- VT SRt & walber T iy o eimid ol grder SRICE
T Tha PRl raled miduasly e T REE [l e .
ST I B Tl .:'-"{'.;ru'-l-l.'p'ruil-.ura.r'lr-:u-j II I L
T A o o DY GENERAL MANAGER(MATERIALS)
Annexurels):

| SCHEDULE STEVDORING A4S
© Sleedonng Of Geared Vessels doc

7.2 | find that Clause 5 of the General Terms and Conditions
(Attachment | to the Work Order) refers Price Reduction Clause and Clause 21
of it refers “FIXED PRICE" condition. Further, clause 230 to 234 of the
special terms and conditions for stevedoring (Attachment-ll to the Work order)

stipulates “ESCALATION AND OTHER CLAUSE" providing for price escalation
due to Diesel Escalabion. Thus, Work Order read with General Terms and
Conditions and Special Terms & Conditions reveals that value of the services
are fixed @Rs. 4,72 50,000/- and no other consideration 18 agreed upon by the
service receiver towards the main services o be provided by the Appellant

F Attachment Il to the work order defines “SCOPE OF WORK™, |

find that clause 3.1.6 stipulates penalty at "the demurrage rate” of the vessel to

wﬁff be recovered by the service receiver from the appellant for not achieving

b B stipulated 'daily discharge rate’ and al the same time makes appellant entitled

for payment of 50% of the 'dispatch money’, if any. Copy of the relevant page is
reproduced below:-

Page Na. 7 of 11
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74 | find that the dispatch money for which appellant is entitled under the
above clause is counter balance to the demurrage payable by the appellant
This amply establishes that the dispatch money is not part of the consideration
towards the provision of cargo handling services by the appellant. Therefore, |
find merit in the appellant's argument that "dispatch money” is akin to the
“demurrage” and opposite of “demurrage”, Thus, | am of the considered view
that penalty on account of demurrage cant be deducted from the consideration
for payment of service and similarly any incentive received from shipper in the
form of dispatch money for early execution can not be added to the

consideration to arrive at gross value for the purpose of payment of Service tax.
considered as gross value charged.

74.1 It is established by above facts that “dispatch money" is paid by the
Shipping Agency to the customer of the appeliant as incentive for speeding up
the execution dispatch of goods, The said amount is not related to the “cargo
handling services" provided by the appellant. Entire work order is for specific

Pags Mo Bof 11



Agpanl Mo V242IGOM 016 rt:)
g ]

L

guantty of cargo to be handled by the appellant and the consideration of this
quantity 15 not related in the work order with the dispatch money. Schedule of
Cuantities (Attachment V to the work order) detailing the various rate to arrive
at entire contract value of Rs.4,72,50,000/- is reproduced below:-
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7.5 | find that the sad work order spanning for the penod of two years

for different vessels implies that the work order is not related to any single

vessel and therefore demurrage and dispatch money is to be looked into in
:ﬁjﬁ%&/m!ality of the entire execution of work as discussed in foregoing Paras. This
3 eliminates argument that the amount in dispute is consideration towards the
services in guise of 'dispatch money'. The amount received by the appeflant

and in dispute in this appeal 15 an incentivel/reward for "speedy execution” of the
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cargo handling services and is not attributable to the consideration for prowiding
of services. The amount of dispatch money, if any, is not known to the appellant
or even to the customer of the appellant at the time of entering into the contract
and while performing the cargo handling services. Considering this factual
position, | am of considered view that the amount of ‘dispatch money’ received
by the appellant will not form part of the consideration for cargo handling
services in terms of Section 67 of the Act as it is not charged by the Appellant
for the services being provided by them. My above views are supported by the
Hon'ble CESTAT's decision in the case of M/s. AMR India Ltd reported as
2018(42) STR 329 (Tri-Bang), the relevant paragraphs of which are reproduced

as below: -

@Y, As regards the second bisue, we find that it iy a part of the
orders placed by M. Simgareni on the assessee  providing
provisians for imposition of penalty or for grant of incentives
dependent upon the use of the quantity of explosives and the diese!
ol fhy ,'Fgag' Fﬂng[:.' which stands ﬂ_u.fd ia the ﬂ;?ﬂ-r.’nrll'n'rrf.'u. dependent
ppon the comservative amf cffictent e of diesel omd explosives,
cat by no streteh of imaginaiion be held 1o be valyg of e servicey
heimg provided by them. [t is o encowrage the service provider to
wve the ol and explosives in g conservative mmer, In fact, such
tppe of honus being given by the service providers has heen
considered by il Tribunal B o mmber of cases. Teibinal in the
case of Kevala Publicine Barvean v, CCE (2008 ¢9) 5 0 R Tl (T, -
Baritge. )] observed that the neentives given o the service providers
in the form of discounis are mot levighle 1o service lax imasmeach as
the said amounts are nol received by the assessee in relation o
service provided 1o their clivas. Similarly, In the case of CCE,
Chandiparh v Focinate  Adverfising & Marketing (2003 31}
STR 77 iTei-Del ], it was held that the incemtives received by
the assessee for gpprecianng performance were mod ko at the
time of providing services amd fhe same was never o consideration
received by the assessee so as to tax the same. Similarly in the case
of Enre RRCG Advertising Lid v, CST, Bangalore (2007 (T) S TR,
277 (Tri-Bang.i]. it was held that incentives received from ceriain
mshlicarions  after they reached  cortain targery of widvertising
husiness are nof conmected with the servives remdered to the
clienrs,

& fn the presem case alse we find that the incentives given fiy
M5, Singareni are for appreciating the appellants performance in
wrllizing less quantum of ofl and explosives, In fact the said
fncentives were nod evenr knovwn af the fime of performance of the
service and are always colenlated subseguent re v completion af
the service, A such t can be safely concluded that the same is
mrore 10 the nature of @ prize money for g good performanee by fhe
appellont and are in no way linked fo the valie of the services. As
il we fing no fustification for fncluding the same -t the valie of

- M services and to confirm seevice fax on He same.”
ol b

{Emphasis Supplied)

76 Similar views have been expressed by the Hon'ble CESTAT in the
cases of M/s. Khanna Polymers reported as 2017(47)STR 82 (Tn-All) and M/s.
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Tradex Polymers reported as 2014(34)STR 418 In the given facts of the
present case as discussed above and by foliowing the above decisions, | set
aside the impugned order wherein demand of service tax on dispatch money is
confirmed

8. Since, the demand of service tax is not sustainable, the order for
recovery of interest and imposition of penalty will not survive.

g In view of the above facts, discussions and finding, | allow the appeal
filed by the appellant.

te  yrEwEr gav @ A T andw w Foenr s Af @ fen S #

10 The appeal is disposed off in above terms.
A

(FRT Heiry)
HIFEA (FAEH)
By Speed post
To
M/s. Shree Radhey Shipping Co. | ### & ofr fftr st
Office No. 212/213, :
Sandae Padk Eimllﬂ?.'l. | :a.r.ua.
1* Floor, Plot No. 95, &t 9T, 9uH Afad,
Tagore Road, i AT It
Gandhidham, ‘-'E-H'E b e
| e,
Copy to:

1} The Chief Commissioner, GST & Central Excise, Ahmedabad fone

Ahmedabad

2] The Commssioner, GST & Central Excise. Gandhidham (Kutch)
Commisionerate, Gandhidham

3] The Joint Commissioner, GST & Central Excise, Gandhidham{Kutch)
Commissionerate, Gandhidham.

4) The Assistant Commissioner, GST & Central Excise Division,
Gandhidham.

5) Guard File.
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Tradex Polymers reporied as 2014{34)STR 416. In the given facts of the
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present case as discussed above and by following the above decisions, ‘| sel
aside the impugned order wherein demand of service tax on dispatch money 15
confirmed.

8 Since, the demand of service tax 15 not sustainable, the order for

recovery of interest and imposition of penalty will not survive,

8. In view of the above facts, discussions and finding, | allow the appeal
filed by the appellant.

ve . nfrasdt Zany 2o i M wde & AweR yeiEE aie @ e @ oE
10.  The appeal is disposed off in above terms.

e, ) 5 éﬂfﬂﬂ'
(g wo)
feras Faer AFAST Sh)
By Speed post Wi (T)
To .
| Mis. Shree Radhey Shipping Co. | srmt o mer fiftrmr seoehr
| Office No. 212/213, -
Bii Ao By ‘Frﬂ‘!ﬂ'-tr H ?ewlata.
1% Floor, Plot No. 95, HET T AT AT,
Tagore Road, - = Ciis
. Gandhidham LF,W: - e
g lisira 8
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad.

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch)
Commisionerate, Gandhidham.

3} The Joint Commissioner, GST & Cenfral Excise, Gandhidham(Kutch)
Commissionerale, Gandhidham.

4) The Assistant Commissioner, GST & Cenfral Excise Division,
Gandhidham.

5} Guard File.

Page Mo 1% of 11




