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Passed by Shri Kumar Santosh, Commissioner (Appeals), Ra.ikot
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{s Jrtn t qB-f,: /

Arising out o1 above mentioned OIO issued by Additional/JoinrDeputylAssistanl Commissioner. Cenlral Excise / Seruice Tax

Rajkot / Jamnagar / Gandhidham :

3{frdrfiat & qffi zFT ar}I (4 qifl /Name & Address of the Appellant & Respondent :-

M/s, Shree Radhcy Shipping Co'. Olficc Ni.2l2l2i3. Sundcr l)atk Shakti Nagar Mundra

District- Kutch.

a{ 3]Iar(trdrd) t EqFrd *B.qFd ffiEd dtt i Jq{aa crMl / qrfuF{q * sFer lr{ra <rqa 6{ Ilfial tl/
Any person aqqneved by lhis O(der in-Appeal may file an'appeal lo lhe app.opriate authoily in lhe following way

dtflT ?ti,s .+-dtq raqr{ ?FiF lrc t-dr6{ }$rdtq ;qrarial6{m- + cfA 3{{rd, ++q 3iaurd e!6 xftir{e .1944 fr rmr 358 *-
r-rf-".a n-a tfta-qel rsgl fr trrd 86 *,1rf,Jrd tsFrflfa-d srr6 *l ir {6S t 11

Appeal to Customs. Excrse & Service Tax Appellate Trbunal under Seclion 358 of CEA 194.1 / Under Seclion 86 of the

Finance Act 1994 an appeal lies lo:-

q:ff-+{ur 4cqrfrJ t FFhra {:ft ErJrd frflr {aF idq raqraa ?r.s r.-a *{16{ ]Iqtff-q anqf;,'*]!r & fA?l,s ff-6. iE "di6 a
2 3fi *- qrF 

"rg ?*-fl +l #r rrJl ,r-e-
The speciaibench of Cusroms Ercrse 8 Service Tax Appellale Tribunal of Wesl Block No. 2. n K Puram, New Delhi in all

matlers relalrng to classrlrcaron and valualion

3q{tfi ctEtr{ 1(a) i {aI(' ri.c ]lqlf,i * 3rdEr *c rai .roa *fl rF6 JAq raq.4 ?f"6 qa ta[+l Lffrq al{rfu6flT

ift€-cf a 
"t'+s 

ira" fif56r Eftdrq -iT {.Ff+ ,rq }rEra\ r€,r4Tc.{ al fi nfr aGqi/
To the West regional bench of Cusloms. Excise & Ser{ce Ta} Appellale Tnbunal (CESTAI) al. 2 " Floor Bhaumali Bhawan

AsaMa Ahmedabad in case of appeals other lhao as rnenlioned in para 1{a) above

:rtrm arqrfufi{uT * Effe! 3rd1ir rFf, 6ri 6 riT i;ac r.qra flF {x$l ) FrrFrrS. 2001 t fiqB 6 + rr.llrd Gnrifta 1}c
rrt s!-l EA.3 +t nn sfu p as eair aa t- frd rt -p I +rr -r qfr + Fr.r. ,6r ,rd el-t ff nir eqrs fi pia

3it{ Erjqr rr{f aCrar 6cq 5 ars qr t{i 6ff 5 dr@ lq! In 50 dIEI 69(' T6 3lqlT 50 me "w dtfu+ t al 6ffer ],000/-

6q-i, 5,ooo/- {+i y:mr to.oool- Iqn sr ffqifia rAl ar€6 # cA riF'd +tr ar,iftd ?1.6 6r tIrdi, rdiild nfrft4
arqrftl+rrr Sr nrsr * sdr:r6 {l}Ec'r t arr{ t 1*dl rfr #.IB'frs tt-{ } fdF EaRr drft rgrfu4 ++ Ctq( *ar" ffi-ar 
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ssfua grEr +r ryrda. a.a ,Tl tr ?rqr fi fl7 ara- i,r- rrdfuJ vffiI, -qrrfir-{- $ s"En fi1r, t r erra 3{rii' rEr Jng', 4
frr 3,rira-q,l }i"Fru 500 *on r Ftrita g.;q Trrr a-r 7tfl ,/

The appeal to the Appellale Tribunal shall be frled rn quadrupiicale in form EA 3 / as presc.ibed under Rule 6 of Central

Excise (Appeal) Rrles 2001 and shall be accompaoied agarnsl one which al least should be accompan@d by a ree of Rs

1,0001 Rs.5000/-. Rs 10.0001 wheie amounl oI dult de,nand/interesupenallyrefund is unlo 5 Lac 5 Lac lo 50 Lac and

above 50 Lac respectively in lhe form of crossed bank d.all in lavour of Assl Regislrar ol branch ol any nominaled public

seclor bank of the place where lhe bench of any nomrnaled public seclor bank cf the place where the benah of th: Tribunal

is situated. Application made for g,anl ol slay shall be accompanred by a lee ol Rs 5001

ydr$"q;qrsrfuf{q * ssa y$a. ft-.a yfuA:rq. 199,:1 4') tr{ 86{ll + r,.'a?id trar+r ft-qrdr"t, 1994. * A-qa 9(r) + {d
Arrifta cq{ s.r.,5 , ilr{ cfui d'& {iiiff rra.st Inlr f,}-s nrArr + fasd 3{0.r fi adl if r-s& c'A srri t +id.r +t
(5rli t \.6 cfi trqrB-d Ftfi qGq ]it{ Fdii t Fq * rs t+ cf- * F-rq. q6r d-drd-{ * rir aqrs S eirT:ik eorct rrqr
qffiaT, xcr' 5 Ftrr zrr rr{ ;Fs 5 aru {cq qr 50 arc rry iliF }r?rdr 50 dlq sqq t nfir6 i a} frF?r 1,000/, {ci. 5.000/-
dq4 .I:rar 10 000/- rqa +r fiuifta rffr rrd6 *I qfe 6iF&r +t iitifud er6 6r i{rrf,ra Fffod }{l&q ;qrqrfufiIor # ?rcr *
Edr{6 rFi-Ffli s F-rF I Frn ,i' grd1}ij' air J" &* ed'n rrjt rrcf+_;I e& ryz a#r fr.n ar-r .ran Fd'ild llq: fl q7r:rE

d_n ff J-x aT{qr , drat !"?' Tfl Fdfifa XSr+s ..n^z trrrsl n eTsr hri e Fir-, t'a,I (r, rn1lt * er' 3nEza q I + FnJ

500/, {cq 6r Frtrift-a ry+- ;rfl 6{ar 6t4r t/

The appeal under sub sectron (1) of Section 86 of lhe li,qance Act. 1994. lo lhe Alpellale Fribunal Shall be filed in

quadruplicale in Form S'l 5 as prescribed under Rule 9(l) of lhe Service Tax Rules. 199,1 and Shall be accompanied by a

copy of the order appealed againsl (one of which shall be cedilied copy) and should be accompanied by a fees of Rs

10001 where lhe amounl of service tax & inleresl demaflded & penally levied of Rs 5 Lakhs or less Rs.5000/ where the

amount ol service lar & rnteresl demanded & pe.rally levled rs rnore lhan five lakhs bul not erceeding Rs. Fifly Lakhs
Rs.10.000/ where lhe amoLrnt of service lax & interesl demanded & penalty levied is more lhan trfly Lakhs rupees. in lhe
Iorm of crossed bank dratl in favour ot the Assistanl Regislrar of the bench of nominaled Public Seclor Bank of lhe place
where lhe bench of Tribunal is srlualed. / Applicalion made lor grafll cl stay shall be accompanred by a fee of Rs.500l
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(i) R.? nfufrq-r, 1994 *r !.rRr 86 A rc-tn:r]i (2) cd (2Ai s $.-rtd aJ & rr$ rim *drs{ 1Mr. 1994, } fa{fr 9(2) (rd

9(2A) +' 6d ffqifta cqr s r 7 i Er {r;)fi t,a r{* srrr 3rrg{d. +;ffq j?qre sr6 }rrdr }rq-€ (}ql.o, +-dtq racrE r.16
darr crira inlrr $t sfrli {t .a 6} (l;ra d ('+ qh qFrlil:l {,n .f4", rri ,'f"a aa'n +raq+ jrq;ir xlrdr ]iotfrd +_*q
liEE ?rE/ tr.JrFr +' fffi ;_Tqrft.tFmi 4t r{(rae d, rra +r i}d:' fa * }nq?_ *l q'fi rn grq i s rd 6{A dH1 . /
The appeal under sub seclion (2) and (2A) of lhe seclir)n 86 lhe Fi.rance Acl 1994 shall be liled in For ST.7 as prescribed

onder Rule g (2) & 9(2A) 01 lhe Servrce [ax Rules 1994 and shall be accompanred by a copy of order of Commissioner
Cenlral Excrse or Commissroner Central Excise (Appeals) ione of which shall be a cenified copy) and copy of the order
passed by the Commissioner authorizing lhe Assislant Comffissioner or Deputy Commissioner oI Central Excise/ Service Tax

to file lhe appeal before lhe Appellale Tribunai.

*ar sr6 Ai*q racl{ era !.I fur6T $lffirr fiLr€{or (€}?z) * cA lrfri * Fr,{a i +;ffq r.qK al6 3{fufi-as i94a 4'I
rnn 3-5!F t ,a-.td. rf h farSq :rFlF-q-a. 1994 *r rro 83 * 3iTJia ta[6{ 61 }t drrt $1 4t * gi .rra, * cfi x4ffiq
c]fu€(lr n u{rm 6r} sEq raqle ?r+Id-dr 6{ qFT * io cfi?ra (10y.) Td ai7r ra getar ffiea } ur gniar, as +-{fr a#rf,r
id-drffa t. 6Fr 

ryr-dTa t6s-r ;rq qrrd i* aff qRr + riTrrd frsr ft fii fo rqfrfa aq ftr E{ +rig rqII t i{fufi a 6tr
tdlq rdrd IF+ (.q tr{r{j{ t Jidid Fl"r .B\, i[' ?16- t fi-El rflfi-d t

(i) lnir l1 dl * .rd,id {+iE

(ir) tra&. iFT Ar A 7B 7r d rfr'I
(iji) #c afi frrqrd-,i * firF 6 + lfiiid eq {sh-E

- crr$ {6 fu sF r,'Rr * qr"u"d EEfiq ({ 2) xftlB{q 2ota * 3{ris{ i T{ i$:fi ritrtq clffi + {FF ffdT{rifd
crrra rS rs x$rs 6l EEt rfr nl/

For an appeal to be filed before the CESTAT under Sealion 35F oI lhe Central Excise Act. 1944 which is also made

applicable 1o Service Tax under Section 83 oi lhe Ftnance Act, 1994, an appeal against this order shall lie before the Tnbunal

on payment of 10% of lhe duty demanded where duty or duty and penally are in drspule, or penally, where penally alone is in

dispute, provided lhe amount of pre-deposil payable would be subjeci to a ceiling of Rs 10 Crores

L,nder Cenlral Excise and Service Tax DUly Demanded" shall include l

(i) amount delermined under Seclion 11 D;

(ii) amount o{ erroneous Cenval C,edil taken;

{ii, amounl payable under Rule 6 of the Cenvat Credil Rules

- plovided furlher lhat lhe provisions of lhis Section shall not apply lo lhe slay application and appeals pending before
any appellale autho iy prior to lhe commencement of the Finance (No.2) Act 2014.

xrld {16r{ di grtEvr 3rr}fri :

Rovasion appllcataoo to Govemm6nt of India:

afr 3{der *r Tdi}itT qrfufl erEftfira Frirdl * }frrr ra ?tFF lrfui}{ff 1994 Sf trRT 35EE + clrs cid6 + ji rid 3rd{

fd-d r'rrd qd6rl. 
Tdffarur 3rIird f+r'g ii;a rrrao rrue Foiim. dtff.iG-{. drfld Ac sra ri]rd ffEi 5 te-ca-11oooi +l

nftr srar nFq i
A [evision application lies to lhe Under Secrelary lo lhe Government of lnd6. Revrsion Apphcalion Ljnit, irinislry of Finance,
Depanment of Revenue. 4th Floor Jeevan Deep Euildrng Parliamenl Streel. New Oe1hi,110001, under Section 35EE of the
CEA 1944 in respect oi lhe following case, governed by {irst proviso lo sub-section (1) of Seclion-358 ibid:

,A FlE *, fu-CT rr5Frcr a r,7rn t r.,g.ara F*-S Frd al fur srrori 6liRR JIa a, sr|Jrra * ZIrr a] Ht ]{;i[ 6r{gra qr

fur-ffi r.6 er-E r" r]R F qTr {EIl Jtr! qryrrd * afrr ar E.f ergT{ 4F F qll.sR.;, }r Fr + qrrF{q a atna ffrfr *r.qrA q-

Em tET{ T6 ,i FrF- 6 a--6srd } Frirt i r/

ln case ol any loss of goods, where lhe loss occurs in lransit from a faclory lo a wa.ehouse or to another faclory or from one
warehouse to another durrng lhe course of processing ol lhe goods in a warehouse or in slorage whelher in a factory or in a

,{r.d i d!6{ Gd nE qr c.E d Md {r. t 1* -+ 
ft@v t q€d firi ma q-r sIfi rrt ndq i?erd Ttr t gE (itid) *

rTrd d J rrd i- dr6i BS rq r s]-r +i ?d.a A ro i r '
ln case ol rebale of duty of excise on goods exported lo any country or territory ouiside lndia of on excisable material used in

lhe manulaclure of the goods which are expoded to any counlry or terrilory oulside lndla

afa t*-< r1a 6r arrdrd t6q ldar nrrd * drfr{ tqrfr qr -tTa al ara fura h rql tt I
ln case of goods exported outsrde india exporl to Nepai or Bhutan, withoul payment of duly.

sffFaa rsE fi ,4r(a er4 6 ,rrrdra + f-\' n g{A }€re i{ 3rGffqr1 qii afrt ER-d ctqrrai t d6d arq €r zrf t ;in id
]ird{ n 3{r{€ tydmr a -aanr fui HfoFtr{F (a 2) 1998 S LT,r 109 } aa-{ F;rd 4I r'g arts Jrrdr sFrqrFdfu cr q' aE fr
qt-a Ffit' 4t t i
Credil of any duly allowed lo be ulili2ed towards paymenl of excise duty on final products under the provisions of this Acl or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec
109 of rhe Finance (No.2) Act. 1998

lq{t4d srt{d #I et eft-qi esr +iEqr EA 8 * rt 61 6dr4 rrsrra eF4 (3{fr4 A-rff'r{ff, 200j. * f rff 9 + li ird fdfdfr.r t,
as xrlT t Tiis,rr + 3 arF+ nafd *T ir* Eftr lqrf{d }T&{d- + srq {d }nqtr'{.}rfi-{ 3{ran fi A cfrqi ffira 4t rfr
d.?'r F{ fi *;&q r.qa fle n'qf*{s 1944 *r tml j5ft s Tad ft)ifrP rria ff rdrr-,li a qrs-{ fi-t q, IR-6 +r c?
rid.i *r rldl Erliq i
The above applicalion shall be made rn duplicale in Form No. EA 8 as specjfied under Rule. 9 oi Central Excise (Appeals)
Ruies 2001 wilhin 3 months from lhe dale on which lhe order soughi lo be appealed againsl is communicated and shall be
accompanied by two copies each ol the OIO and Order ln-Appeal Il should also be accompanied by a copy of TR 6 Challao
evdencrng paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA 1944, under lvlajor Head of Account

rdtu{E yrdqa + srll ffidt-C Aqma ?'a *l , {,ir Et rrA ,riFo I

*6i rrra rra ('6 drq rqd qr rsS 6F * at xcq zooi 4r ryrrda Ffi4r arE ntr qfl ifra 16s ('6 me sqd t erar ti ar
rqi 1000 ./ fir F1TiFra ft-qr Brv r

The revrsion app|catron shall be ac(ompanied by a lee ol Rs 2001 where lhe amounl involved in Rupees One Lac or less

and Rs. 10001 where the amounl rnvoived is more lhan Rupees One Lac

afq t€ Xr{ll X {g 4d vleel si trard{ t d qal4 +ti Hrer, + ?F I?a 6r ,q:ffi :q{-c+ 6n p ? ar qrFd', aE a:q +
a}a Fc ;i d* ?g] {e fli € d{i + 'ar qrn?uF }r#rq rcrftr4 r si -'a rlre qI aiffq ]'r+R *r qn lntdF Bqr al" t /

ln .dse rf lhe order covers various numbers of order in Original. fee fo. each O I O should be paid in the aforesaid manner,
not withslanding the fact that the one appeal lo the Appellant Tribuoal or the one applicatron lo the Cent6l Govt. As the case
may be, is tilled 10 avoid scriploraa work if exosing Rs 1 lakh fee of Rs 1001 fo( each

utrHritua -qrarfrq g.".}fiq"ff 1975, * ]rfl*-r & 3i;rsr{ {fr 3ne r.{ FrJIa $rlrr 6r cfr w frtrifod 6.50 r.r} 4r
alqr{q ?Fs feErc dn d riir'r /

One copy-of applrcation or OIO as lhe case may be. and the order of lhe adiudicaling aulhorily shall bear a coun fee stamp

of Rs. 6.50 as prescribed under Scheduie'l in lerms ot lhe Coun Fee Ac1.1975. as amended

fiffr ?16 +-drq:Frz ,ta6 ('4 sdrf{ }rffiq arsl1ar6{sr l+r'{ EF}) Eq8radl, 1982 t dErd vd ra riqFla arfrdi 6t
Effi? *rfr ar.t M s }tr tt t{r;i }-+ftd r?.zr iE] t '
Auention is also jnvited to the rules cove,tnq lhese and other relaled matters conlained in the Cusloms. Excise and Service

App€llale Tribunal (Procedure) Rules. 1982

Jr{ lrqlaE crfu-fiTil 4i 3drd drfi-d +-d t riEQd .qrtr6 liqd l+{ a-efrd{ cr{trrd} * fr-q nq-m!.t fdrfl"frq a{6Tl.
wwwcDecqovrn +.r q{9 r+d 6 L/
For lhe elaborate, delailed and lalesl provrsrons relaling 1() flling of appeal lo lhe higher appellale aulhority. the appellanl may

reler lo the Deparlmenlal websrle ww (be( 0o! i1

(c)
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:: ORDER-IN-APPEAL::

M/s. Shree Radhey Shipping Co., office no. 2121213, Sunder

Park, lstFloor, PIot No.95, Tagore Road, Gandhidham, Kutch (hereinafter

referred Io as "the appellant") has filed the present appeal against the Order-

in-Original No. 36/JC/2015 dated 15.03.2016 (hereinafter referred Io as 'the

impugned order') passed by the Joint Commissioner, Central Excise & Service

Tax, Gandhidham (hereinafter refened to as the adjudicating authority').

2. Facts of the case are that the appellant is a partnership firm

engaged in providing Cargo Handling Services, Clearing & Fonvarding Agent

Services, Goods Transport Agency Services & Port Services, having Service

Tax Registration no. AARFS7174GST001. During the course of audit, it was

noticed that the appellant had shown income of Rs. 53,64,947l- (Rs. 6,78,588/-

for F.Y 2009-10 & Rs. 46,86,359/- for F.Y. 2010-1 1(upto Jan-20'1 1)) in books of

accounts as 'Dispatch Money' which was received from the service receiver

IVI/s lndian Farmers Fertilizers Co. Op. Ltd. (for brevity 'IFFCO'). However, no

service tax was paid on the said amount on the ground that the income was

rewards to them for early dispatch of cargo and no service tax was payable by

them since the same was not for the services provided by the appellant. Show

Cause Notice dated 23.09.2014 was issued to the appellant proposing demand

of service tax of Rs. 5,52,5901- on the said income treating the said income as

consideration towards the services provided by the appellant i.e. "Cargo

Handling Services" as defined under Section 65(23) of the Finance Act, 1994.

The adjudicating authority vide impugned order confirmed demand of Service

Tax of Rs. 5,52,590/- on the said income of 'Dispatch [\Ioney' under section

73(1 ) of the Finance Act, 1994 (hereinafter referred as "Act"), ordered payment

of interest under section 75 of the Act and also imposed penalty under Section

77 and Section 78 ofthe Act.

3. Being aggrieved by the impugned order, the appellant preferred the

present appeal on the grounds as under:-

u 
-,-'.

s,t'
4"t

(i) The adjudicating authority failed to appreciate that they have

paid Service Tax on amount received for cargo handling

services; that apart from that amount the appellant also

received an extra amount for efficient and faster turnaround of

vessels as an incentive which was shown as dispatch money.

This incentive 'dispatch money'was actually paid by the ship

owner to the charterers as per the charter party agreement and

the charterer rn turn shared 50% thereof with the appellant.

Page No. 3 of 1 1
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Appeal No:V2|42IGDIM/201 6

Such dispatch money is extra reward received for unloading

the goods quickly from shipping company to IFFCO and is not

liable for service tax under the "Cargo Handling Service". This

argument is supported by the CBEC circulars and decisions of

Tribunal.

lnvocation of extended period of limitation was not justified on

the ground that the receipt of dispatch money was available in

their Books of Accounts and hence there was no willful

misstatement or suppression of facts on their part even if audit

party came to know this facts from their books of accounts.

It is settled position under law that where assessee had

furnished all details whenever called upon to do so, sweeping

allegation of suppression of facts without specification of

material particulars cannot lead to invocation of extended

period. Mere failure to disclose a transaction which is not

required to be disclosed and pay tax thereon is not sufficient for

invocation of extended period; that there has to be a positive,

conscious and deliberate action intended to evade tax. They

relied upon decision of Hon'ble Calcutta High Court Judgment

in case of lnfinity lnfotech Parks Ltd reported as 35 STR 37.

They are eligible for cum tax benefit as per provisions of

Section 67(2) since the amount of dispatch money is gross

amount received and the same has to be treated as inclusive of

service tax for the purpose of calculating service tax.

No penalty can be imposed under section 77 and 78 of the Act

in the given facts of the case.

4

:d
Y',{b

(ii)

(iii)

(iv)

(v)

4. Shri Janmesh Bharvada, Chartered Accountant in personal

hearing on behalf of the Appellant and reiterated grounds of appeal and

emphasized that dispatch money is not consideration for paying service tax as

has already held by the Hon'ble High Court of Kolkota that it is an incentive;

that it was their bonafide belief that service tax is not payable, hence, they did

not pay service tax on this amount; that non-payment cant be treated as

suppression; that extended period is not invokable in the present case. He

also submitted that penalty under section 77 andTB is not imposable in view of

e settled position of law and referred to the case laws given by them in their

b written submission

5. The appellant in their written submission filed during the personal

hearing submitted copy of work order No. PO/ KND/ RU/ Ol 5-1120091672

dated 1611212009 of M/s. IFFCO and made further submissions as under:-

Page No. 4 of 1 1



Appeal No:V2l42lGDt4/20'1

(i) The dispatch money is/was paid by the ship owner to the charterer's

(i.e. IFFCO & SSOEPL) as per agreements with them, purely as incentive for

completion of the work prior to the specified time and faster turnaround of the

vessels which in turn has been shared 50% with the appellant. This was not a

consideration for Cargo Handling Services paid by the customers of the

appellant; that it was a reward/incentive by Ship owners for quicker dispatch of

cargo and therefore, not exigible to service tax.

(ii) They referred their detailed submissions made vide their letter dated

28.01 .2015 and dated 07 03.2016 during the adjudication proceedings; that

there was no explicit provision that the service tax is payable even on dispatch

money, that as per definition of provided in Advanced Law Lexicon, the

'dispatch money' is opposite of 'demurrage'; that no explicit provision is there

to charge service tax on either demurrage or dispatch money;

(iii) The nature of demurrage is akin to detention charges and CBEC by

Circular daled 26.04.2010 clarified that no service tax is chargeable on

detention charges. This rational and analogy was also applicable in case of

demurrage and dispatch money. They also referred Hon'ble CESTAT,

Bangalore's decision in the case of Karnataka State Beverages Corp Ltd

reported at 11 STT 363. They further relied upon decisions in the case of M/s.

AMR lndia Ltd (71 taxmann com 175) M/s. AKQA lt/edia lndia P Ltd (69

taxmann.com 390) ,

(iv) There was no suppression of facts on their part and they relied on

the decisions in the cases of IVI/s. lnfinity lnfotech Parks ltd (29 Taxmann.com

26), tt//s. Simplex lnfrastructures Ltd (69 Taxmann.com 97), M/s. Mundra Port

& Special Economic Zone Ltd (15 Taxmann.com 33), M/s. Steel Cast Ltd (21

STR 500), Niranjan Lal Agarwal (34 STT 424) and [//s. Gandhadhar Bulk

Movers (P) Ltd (34(STT 432) in this regard.

(v) Penalty under section 77 andTB contested on the ground of their

bonafide belief and referred various decisions of the Hon'ble High Courts/

CESTAT.

,-Findinqs:-

6. I have carefully gone through the facts of the case, the impugned order

and submissions made by the appellant in grounds of appeal as well as written

submission & during the course of personal hearing. The issue involved is

whether the appellant is liable to pay service tax on the income earned by them

as "Dispatch lvloney" or otherwrse.

5

/'),*'

$d
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7. I find that the adjudicating authority has confirmed the demand

considering dispatch money received by the appellant from Shipping Agency

through IFFCO as consideration towards "cargo handling services" provided by

the appellant and treating it as part of "gross value charged" in terms of Section

67 of the Act. The appellant contended that the "dispatch money" is not a

consideration for the service but an incentive convey from Shipping Agency to

the customer of the appellant who shares it 50%. ln this back drop, it would be

appropriate to consider the terms of contract between the appellant and their

customer to whom Cargo Handling Service is being provided by the appellant,

namely IFFCO. two parties. I find that the work order no. PO/KND/RU/O/S-

1120091672 dated 16.12.2009 issued by M/s. IFFCO refers value of contract as

Rs.4,72,50,0001 on 'LOT' basis for the quantity of 2,50,0001 It/T + 20% as

detailed in the Schedule of Quantities to the work order. The work order

specifies following work:-

" steuedoing, cleaing, fonuarding, Handling of Bulk Fertilizer Rau,t

Moterials under 10000 MTPD discharge rate at KPT, Kandla and Trctnsporting

the some to IFFCO plant site bg dumpers from geared uessels as fullg detailed
in the Attachments I to V to the utork order."

7.1 Copy of the work order is reproduced below:-

ra (o!&) u/0{!4, ,B2

Jf.q-{ q(qrt s€mltn
r{orlll r^rf,rlL ft! isrr coo?rx^llvl uD. trlrou (ulcro, orrJ^ral- ltlDta_a7o ,lo

dr-6qia5 Flr<asrlN6drs.a.Mdoo^lorodltclirl lrdted{b

t' caroptouu Iozor

50f,

@R No F'h N0 csl no

ENo ?mr$61 l

r4ecl

EqFK ORqER i; 'i!- .

t .6! r3f,,_(. ro erer. lE$ ro is1rc suqer b ik crd rrrc 
'e'4@d 

hdui m 6ensd ltm5 * ;-4

"".,-, <armRr€ c,r aohc FoRvrR-frG. o41f:c ro''34!, 
'ibb

-,i,,^.,..n,.s 
-'r^ ''^ '" \F 

'72'10'ooooo

tis^ Iur,oeP 
'ocoo '''- 

o a'scn^ Pt:

:' lleh ..r. / ce{dpl o

FEr LOr No PUM00916722009 dr:24i&09

iAFT'RA6'LE}FII]C FORWAPOINC

,ruoir,,,"r o,lL. EPILEERriAfr rrr lErillLs

:.ro:. r.rAi a llfttr1ILric:R ri3a0 \llPD

...FnFcF Rtlt,TIXF- (^Niu-a\ Ar\0

a;rrsPoin\c .]-E a^\lE -o a;coPu l9 rE

EI JUYPENS :AO!J UE AFEO \'E:S=L'C PS FLLL\

TiatE! \ rd; FotLOv. NG '-raEvrMs

Ge.e'a Tems a Crcrl@
s p€ aL T€ns g co|d Loos

 Meiur.l Polcm. ol Peiidr'€nce 6ank

ouANnrY ' 2,so000MT + 20%

l:,a*' eLmF",, c,orc s"*nry r''ji taiiriinj'ir'*'si'o
Only

IFFG()-

\& ts
rr2 !0'000'00
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tr{DtA-370 2t0

n1lt

GSTTil\240601@123
C S T irN.24560.t001 23
E.C.C.l'lo.AAAAt IFFGO

WORK ORDER PUR/

16 DEC 20

Order No : PO/KNO/RU/O/S -1t2log1672l

DURAION Two years efrecli\a fror

'rnrlaterdfly 
by tFFco r the date of issue of Lol (2+1G20og) €xtendable lor tudher period of thrBe months

:n#'#rJ.trJJ'ro.Jl:,il'iio"! flY 
br th.o quantitv handred and transported durins th€ wee* and payment tor 50 perce,

[]F g,;:*#',#kx,"#t r#:fl ,::H;15:,S:ff: ]iil:X&#1;'*:"i:fJ:].it*:;x*x_ _
Please ensure time,y execution.

',, lar){anldt lc, ot rr'tn cf ,cr: glllqlEo .dy ;col fo oi6ct,oi 
"

, 
-... c3ilr,J; d wo rxust o€ jEturf,eJ d,Jiy s,gred did s,talad as

.::. :::. i"*dr.. ruih,n ,odr\s c,6<air{ cro.d€, pRrcE

,, -1. ._ ii l. 
I^e re,!sr.r.q!€d 6rrr4rfly iqe€d.t1ha€E5 FrEU,rnj,-, -. . -.n; te inv.*te hr C !:; n€{ ss$. or (Etsy or fBn tn,a.,€4ri4 ./ lotn; onJrr cir,

Order Dale

for INOTA FARMERS FERTIL| COOPERATIVE LTC

Annex u refsl:

DY GENERAL MANAGE {MATER i),

SCHEDULE,S'IEVOORING.)CS

Steredoring_Of_Gearsd_ Vassels. rroc

7.2 I find that Clause 5 of the General Terms and Conditions

(Attachment lto the Work Order) refers Price Reduction Clause and Clause 21

of it refers "FIXED PRICE' condition. Further, clause 2.3.0 to 2.3.4 of the

special terms and conditions for stevedoring (Attachment-ll to the Work order)

stipulates "ESCALATION AND OTHER CLAUSE' providing for price escalation

due to Diesel Escalation. Thus, Work Order read with General Terms and

Conditions and Special Terms & Conditions reveals that value of the services

are fixed @Rs.4,72,50,000/- and no other consideration is agreed upon by the

service receiver towards the main services to be provided by the Appellant.

7.3 Attachment lll to the work order defines "SCOPE OF WORK". I

find that clause 3.'l .6 stipulates penalty at "the demurrage rate" of the vessel to

be recovered by the service receiver from the appellant for not achieving

stipulated 'daily discharge rate'and at the same time makes appellant entitled

for payment of 50% of the 'dispatch money', if any. Copy of the relevant page is

reproduced below:-

\t B
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?t-

wiil be afler 12 hours frorn tendcnn. 
^,.:: 

ll:,n q, ;.;' ; .; ;; r" ;,J;. l,o} :# 
":,:liT,:.::1 ": 

:.;:"" es."- i:,-"::"oemurrage, :[ an], snall oe lo ;o-lr€rlDr s ,ccounl

3'6 ln,,case,daly rverage d.schaflJo,i,e as sr;p.rated.n ctause li 5 and l.? is"or
acI'eveo by lhe contraclo, and lhe srip sJ{ers oerrLffage, the p,natty ar the dcrrJmg€
rale ol lle vessel sl-all be rccovereo fronl Ihe corlraclo.igr.,t as,o-g i: fe verse,is 

"0.unde' de,_JEaoe the pelalty ,or oss o, despatcl morey ro .TC6 shr. De .ecore,cr
lro lr the co'lraclor. 'he p-e-berlh tg end post oenht"g oeray / den.Lraie vnl oe lo :l"e
co'ltraclor s accoL.l ,n ar tle cases, A,so f ir Lase (P- pJts out tne Leispl 'or lre
reaso^s o' ooor discharge. a I incrdentar clarges ard denu'rage on the sn o sha'' be

ecove.eo I.o.- lt.e co-lracto, ll <^a'l-a.esp)-S.51tro,lhecorlacl,) loe sLe'r'
rdxILr, 1oc o, .1o:.. ar.trrte L I sr.o a.e n, r.rg lr a:r'er- na,:TLn d.sc:a' "
rale. They have (o marntain a daiy record of nos. o{ hooks isrkrng lc r:arlv !'Jl

d sclarge ot fERTI- sER new uet'eqtlrs (voP vAP. 8 UREA)' The conlraclo-

has tc insure proper vroftng of ship's and shore cranes lo achreve dally discharge rale

oi ro,ooo lliFo . nore. liowcve' the aclJal I Te sa\ed rn corDarso- to- rh€ r.'a'

cischarge rales as menlioneo unOer ct"usu no 3 1 5 and 3 1-2 ?s lheLas€_'nay be 
rwifl

be oa'd-to the cor'ra(Ior @ 50 on cl l'e decoalch r'oneY' 'l anY lac vc:!c r r' !'

;5il ;;;;;;;;',; i 

""i"''acro' 
ro r e rer"i roe' d:so3:L'1'a:es srr IL: 

:::1el

::jjl,]ti:: : "''"'": i;1; ;".,", :'; "' ;,"-""," 
l'?i' l' ;";'j"1""-'

l,i'.r.l")" *:"il**" ro tle rEFCo ' ') 1s d: o co-lI ors 'lh 
r5e s o'e-

coniraclor sharl be responsible to depdureine,fep'""1?lii'l? i!i.|:i i l:il"ffi:ixl
meelino al (P] La / n lhe r0lr nq'grl 'iorrr'll,1":^:^':;; ,' * t"ru;tu ot

;;;,,i"":; .,i:; *'r .1":,,i"#""',i:fJl":,:H'i"?"&: 
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^r
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"'ITPD

ho,^e!e- t i' *- *, o"o"'o ,^n 

^u;;": *t-:*,U",mll f:l *'n*:"*
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iopi^o" 
""iv
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*....n"0 to tf f CO patt

bas s outns lhe oiscrarsr'ls or ire v€ssel atbe+-w'1itlit"t""tiiti"l'i]l,t ti,r""'"i""!i"

s.re inred arety a,ie,.coT'"].1 :l:?f" ",xl':i?;,;v;s';;i;; pe;a,iy snar, be ev,ed o
wrlhrn 08 h[s on vacating lhe benn 0y

I.'abo'i-o",. no,r o- o"ilcereof on pro rala basis'

rne co,r,cror sldrr r-Iansc storaqe a ea r1s!e{PT]:::'::;:':,I..",:':J:''":l'11
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,s ro be celire,eo . l:iYY,J:'";'";; 
"; 

,* , ,. ,," ,. , "'
cono er or oi Jessel d sclarge or as d/pcles or rr'-"."-;:j:";. , rF c 

_' r1'a :(cr s

ii,ni en, a"r,',g" on slo'ase due l" d:.il 
i^^T"::": 

'; 
':",1"' 

',, 
u' 

" " '' 
"

,,iou^ o.ry. A'so d rs rhe 
"**',,llY"il"ll',"'iri[5"o,"n' ',ru 

,l ,<,.0 u *''n '"r
materral Lrnloaded / drscharged lror' r

anY delaY

"'il*,,**i*fl{#[*dli*,'"dll;[i"[-*i'"-,'-ii:*i*$-**

7.4 I find that the dispatch money for which appellant is entitled under the

above clause is counter balance to the demurrage payable by the appellant

This amply establishes that the dispatch money is not parl of the consideration

towards the provision of cargo handling services by the appellant. Therefore, I

find merit in the appellant's argument that "dispatch money" is akin to the

"demurrage" and opposite of "demurrage". Thus, I am of the considered view

that penalty on account of demurrage cant be deducted from the consideration

for payment of service and similarly any incentive received from shipper in the

form of dispatch money for early execution can not be added to the

consideration to arrive at gross value for the purpose of payment of Service tax.

considered as gross value charged.

7.4.1 lt is established by above facts that "dispatch money" is paid by the

Shipping Agency to the customer of the appellant as incentive for speeding up

the execution dispatch of goods. The said amount is not related to the "cargo

handling services" provided by the appellant. Entire work order is for specific
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quantity of cargo to be handled by the appellant and the consideration of this

quantity is not related in the work order with the dispatch money. Schedule of

Quantrties (Attachment V to the work order) detailing the various rate to arrive

at entire contract value of Rs.4,72,50,0001 is reproduced below:-

ATTlCHMTNT.V
AT

? T A
II R RAW

ES

l4

SCHEOULE 
OF OUA}IIITIES

s
p6 DESCRIPIION

iIATERIAL

MAIERIALS
OP 

' 
ITIAP/ /UREA

Clearing Charges conststi

:BULK FERTI LISER

ng ol seryrces

aTY.(Mt) UNIT RATE i AI,IOUNT

ln Words
(Rupessl

2,50.000 3.00 Three

only

2.67.50 000/

i1
(excludmg port charges, Customs Duly & + 20%
Fre'ght ) like ouai nrng de,ivery order trom
Steamer Agenls Cusloms Clearance
complying of bond ln absence of
documents. iialson wi lh owners aEenl
and rt authoritres

All inclus ve rate lor stevedoring o{ 2 50 00c
Shipments rncludrng ta y and supervision

on board, labour delenlron charges.

wages of dlggers on wharl. All lypes ol

surveyors remuneraiion etc iexcllding

insgrance surveyors), Poil and cLjs:o.ns

overtime {or clearance of cargo elc

Charges for load ng tru:ks / d!mpers 2,50 000 15 00

plant Pr€m i9es

8 Catg o shfiing to slorag e atea inside KPT

to

000i-0

2 107 00 On€

Hundred

Seven

only

3

5

7

4 Agency Commrssron

Unloading in slream through barges

A) From OTB

B) From inner anchorage

TransPorta tion from hPT to our Planl sire 2,50,000 44 00

& Unloading

Cargo heaPing tor dorage rn open alea rn 1,25 000 200

F@e RE

FREE

only

Forly

Thirty

Eighl

37 53 00cr-

1 10.00.000/

2 50 0c0i-

47 50.000/

4,72,50.000r

trREE

E

I
I

9 I 1sq[!9' t

CRORE SE VE'.]TY TWO LAKH FIFTY IHOUSAND ONLY

IN WoROs:'FoUR

Potl whaiage

Na.2.a2

sha be payable extre al acluals lo Xandla Porl Trusl as pe' Cl3lse

7.5 I find that the said work order spanning for the period of two years

for different vessels implies that the work order is not related to any single

vessel and therefore demurrage and dispatch money is to be looked into in

totality of the entire execution of work as discussed in foregoing Paras. This

eliminates argument that the amount in dispute is consideration towards the

services in guise of 'dispatch money'. The amount received by the appellant

and in dispute in this appeal is an incentive/reward for "speedy execution" of the

Page No. I of 1 1
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cargo handling services and is not attributable to the consideration for providing

of services. The amount of dispatch money, if any, is not known to the appellant

or even to the customer of the appellant at the time of entering into the contract

and while performing the cargo handling services. Considering this factual

position, I am of considered view that the amount of 'dispatch money' received

by the appellant will not form part of the consideration for cargo handling

services in terms of Section 67 of the Act as it is not charged by the Appellant

for the services being provided by them. [\/y above views are supported by the

Hon'ble CESTAT's decision in the case of M/s. AIVIR lndia Ltd reported as

2016(42) STR 329 (Tri-Bang), the relevant paragraphs of which are reproduced

as below:-

"7. As regards the secontl issue, v,e.find thot it i,s u part o/ the

ortlers p.laced by Ws. Singco'eni on lhe ttssessee providing

provisions for imposition of penalty or .fbr grant of incentives

tlependent upon the use ol the quLtntily o.f explosiws und the diesel

oil. The .said bonus vhich stunds pa id to the aooellonl:;. deoendent

uout the conservttitc crrul all
cun bv rut stretch ol'inruciuulion be held to be taluc ol lltesen,ices

beins orot,ided bv thent. It is to encouro e the .sert,i t'e nrovider Io

,?a

iL.iL'ttt tt\L rtI tli,.ttl (t,l(/ ('.\/)/r).rl1i \.

a

lhe ussessee /or aoDrecidting t

use the oil and exDktsives in d consen)atite manncr. ln fact, such

type oJ bonus being givan b.v the sen ice prot'iclers has been

t'onsiclared by thc Tribunul iu Lr nuntber of cusc:;.'l rihunul in the

ttt.sc of Karulu Pultlicir.t llureuu r ('CE [20[)8 (9).\ ] ll, l0l f i.-

llung. ) l uhtervrl tltLtt tltu' iJtLr'ntir'(r *iren to tl | :(rrir'r' ltt rtt iLler.t

in the fbrm o/ discounls ot c not lerioble to serriLe tux inu.smuch cts

lhc said omounls u'e nol rcceived b1, the assessee in rclation lo

scrt'ice provided to their clients. Similarly, in lhe cuse of CCE,

('handigarh v Facinote Advertising & Marketing [20]3 (31)

ST.R.77 Ori.-Del.ll ir tt,us held that the incentiyes received b

rur/itrntonce yer! nol krunrn cl the

ltme o roviding services urul the same wds never u unsideralion
ret'eived by the assessee so us to tax the same. Similurly in the cuse

o/ Euro RSCG Advertising Lrd. v. CST, Bangalctre [2007 (7) S.T.R.

)71 (fri.-Bang.)1. it tt'os htltl thut incentives reteivd /i'ont certain

publicutions ulier tha.t rt,ut'hatl cct'tuin turlct.\ (i dLlt'u ti.\in!:

ltusirtc.;.r .te not conneL'tad rith Ihe strvitc.s rcndcrcd to the

c lie nts.

8, In lhe present casc also tte .find that the incenlives given hy

M/s. Singareni are for upprcciating the appellants perfbrmance in

utilizing less quonlum o/ oil and explosit,e,s. In .fitt't the said

int'anlives vrere not even knovn al the time tl pefiitrnunce of'the

.sarricc tntd ure uhruv.s t'ulttrluled sub.secluenl lo lhc contltlalion of'

tlteservice. As such it cun he sal'ely concluded tllol the sLme is

more in tlte nature of a prize ntoney fin' a good par/brulonle bl l[he

appcllant and are in no v,tr\: linked to th( rolu( o{ thr. strrit's. Al
.such te find no.justific'ulion fbr incltding tlte .samc in the viue of
lha sarvices uul lo ton/irm .\ct t'iL'c lux on lhe sunta. "

* (Emphasis Supplied)

7.6 Similar views have been expressed by the Hon'ble CESTAT in the

cases of M/s. Khanna Polymers reported as2017(47)SfR 82 (Tri-All) and M/s.
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Tradex Polymers reported as 2014(34)STR 416. ln the given facts of the

present case as discussed above and by following the above decisions, I set

aside the impugned order wherein demand of service tax on dispatch money is

confirmed.

8. Since, the demand of service tax is not sustainable, the order for

recovery of interest and imposition of penalty will not survive.

9. ln view of the above facts, discussions and finding, I allow the appeal

filed by the appellant.

tt \
q-'$)

to

'10.

3rq-frfi-d r.drr {S fi G 3{qrf, +r frq-cnr iqn-f,d dtts A fr-qr ilrdr t
The appeal is disposed off in above terms.

(TcR liilY)

3ngfd (3rfrtr)

Bv Soeed oost

To

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad.

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch)

Commisionerate, Gandhidham.

3) The Joint Commissioner, GST & Central Excise, Gandhidham(Kutch)
Commissionerate, Gandhidham.

4) The Assistant Commissioner, GST & Central Excise Division,
Gandhidham.

5) Guard File.

M/s. Shree Radhey Shipping Co
Office No. 2121213,

Sunder Park

1"t Floor, Plot No. 95,

Tagore Road,

Gandhidham.

M * il'.} frtFt4:i;qfr

firsiil{ i. lrl/lrs,

g{{ vre,rzra t'Ba,

'#e a. q9, Errt{ t-E

,rirfr?nfr
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Tradex Polymers reported as 2014(34)STR 4'16. ln the given facts of the

present case as discussed above and by following the above decisions,'l set

aside the impugned order wherein demand of service tax on dispatch money is

confirmed.

B. Since, the demand of service tax is not sustainable, the order for

recovery of interest and irnposition of penalty rrrrill not sunrive.

9. ln view of the above facts, discusslons and finding, I allow the appeal

filed by the appellant.

qo

10

T

B S eed

:ffi egm qt' fi ,r$ 3rqId 6T Fqdrlr jqt-fld dft+'t B-qr ardl t

The appeal is disposed off in above terms.

rrcqrf.)-a, 
:p,.$1*+ir.

f?,aa.v nqtitzr.
,,rfrer"r (r:ha1

(grn dds)

3Tr"qFd (3rfiag)

t

o

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone

Ahmedabad.

2) The Commissioner, GST & Central Excise, Gandhidham (Kutch)

Commisionerate, Gandhidham.

3) The Joint Commissioner, GST & Central Excise, Gandhidham(Kutch)

Commissionerate, Gandhidham.

4) The Assistant Commissioner, GST & Central Excise Division,

Gandhidham.
5) Guard File.

[/l/s. Shree Radhey Shipping Co

Office No.2121213,

Sunder Park

1't Floor, Plot No. 95,

Tagore Road,

Gandhidham.

?i{f{i ,rt ff} R}Fr?T +q-ff

{lqkrq +i. lra/rrr,

lrs{'{*.,czrfl EiB-f,,

LEif, a. qq, errk tE
iitfttirff.
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