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Arising oul of above mentroned OIO issued by Addilional/JoinuDepuly/Assislanl Conrmissioner, Cenlral Exose / Service Tax,

Raikol / Jamnagar / Gandhidham :

SIqi6rfiat & qffi .6I arq (rq gatl /Name & Address of the Appellant & Respondenr :-

M/s. Shiv Krupa Logistics P. Ltd.. Ollice No.67. Shakti Shopping Ccntrc Shakti Nagar

Mundra I)istrict- Kutch-37042 i .
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Any person aggrieved by lhis Order'rn'Appeai may file an appeal to lhe appropriale authorily irr lhe following way
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Appeal lo Customs. Excise & Service Tax Appellale fribunal under Sectron 358 ol CEA 1944 / Under Seclion 86 of the
Finance Act. 1994 an appeal lies io.-
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The specialbench ol Cusloms Ercse & Service Tax Appellale Tribunal ol Wesl Block No 2, R K Purafi, New Delhi in all
matters relaling lo classrficalio.l and valuatror
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To the West regional bench ol Cusloms. Excrie 8 Service Tax Appeliale lllbunal (CESTAT) al 2 " Floor Bhaumali Bhawan.
Asarwa Ahmedabad in case of appeals olher lhan as menlioned in para- 1(a) abole
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The appeal to the Appellale Tribunal shall be frled in quadruplicate in lorrn EA.3 / as prescflbed under Rule 6 of Central
Ercise (Appeal) Rules. 2001 and shall be accompanred againsl one whrch al leasl should be accompanied by a fee of Rs
1.0001 Rs5000/, Rs 10,0001 where amounl of duly demand/interest/penally/refund is uplo 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respectively in the lorm ol crossed bank drafl in falour ot Assl Regrslrar of branch of any nonlinated public
seclor bank of lhe place where lhe bench ot any nominaled public sector bank ol lhe place where the bench o, lhe Tribunat
is stualed Apphcalion made fo. grant ol slay shall be accompanied by a fee of Rs 500f
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The appeal under sub seclron (1) of Seclion 86 of lhe Finafce Act. 1994 lo lhe Appellale Trlbunat Shatl be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of lhe Service Tax Rules 1994. and Shail be accompanied by a
copy of the order appealed againsl (one of which shall be .erlified copy) and should be accompaoied by a fees of Rs.
10001 where lhe amounl of service tax & interesl demanded & penalty levre,l ot Rs 5 Lakhs or less. Rs5000/- where lhe
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For an appeal to be filed before the CESTAI. under Section 35F o, the Central Excise Acl, 1944 which is also made

appticable lo Service Tax under Seclion 83 of the Finance Acl. 1994, an appeal against this order shall lie before lhe Tribunal

on paymenl ol 10% oi lhe duly demanded h/here duty or duty and penaity are in dlspule. or penalty, where penally alone is in

dispute provided lhe amount oi pre-deposil payable would be subiect lo a cei|ng of Rs. 10 Crores,

Under Central Excise and Serurce Tax, 'Duly Demanded" shall include

(r) amount delermined under Seclion 11 D

(ii) amount oi erroneous Cenval Credii laken

{iil) amounl payable under Rule 6 of the Cenval Credrl Rules
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Rules 2001 wnhin 3 montns from lhe date on which lhe orde. soughl lo be appealed againsl is communicaled and shall be

accompanied by two coptes each of ihe OIO and Or.jer ln Appeal ll should also be accompanied by a copy of TR 6 Challan
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ORDER IN APPEAL

M/s. Shiv Krupa Logistic Pvt. Ltd., 67, Shakti Shipping Centre, Shakti

Nagar, Mundra - 370 421 holding Service Tax Registration No. AAQCS0123DSD001

(hereinafter referred to as'the appellant') has filed the present appeal against Order-in-

Original N0.06/lCl2016 dated 29.07.2016 (hereinafter referred to as 'the impugned

order') passed by the Joint Commissioner, Central Excise, Gandhidham (hereinafter

referred to as'the lower adjudicating authority').

2. Briefly stated, facts of the case are that the appellant was rendering

taxable services of Cargo Handling Service and Manpower Supply Agency Service falling

under Section 65 (105) (zr) of the Finance Act, 1994 (hereinafter referred to as'the

Act') and Section 65 (105) (k) of the Act respectively. The Depaftment conducted

inquiry on intelligence that the appellant was indulging in evasion of service tax, which

revealed that the appellant charged and collected service tax but not paid it to the

Government exchequer. Accordingly, a demand Show Cause Notice bearing No.

V.ST/AR-SnIRlADCl220l20l3 dated 08.10.2013 for service tax of Rs. 42,72,7371- for

the period from April 2012 to October 2012 was issued to the appellant, which was

adjudicated vide OIO No.7lADC12015 dated 20.01.2015.

2.1 it is on record that the appellant had also wrongly availed cenvat credit on

the bills issued by their service provider i.e. M/s. Shiv Enterprises, Mandvi, who was

neither registered with the department nor was paying service tax mentioned in such

bills, which resulted into issuance of another Show Cause Notice bearing No. V.ST/AR-

STIIR/ADC/225/2013 dated 08.10,2013 for the period from April 2072 to October 2012

to the appellant proposing recovery of wrongly availed cenvat credit of Rs.8,58,265/-

along with interest, appropriation of cenvat credit of Rs. 8,58,265/- already reversed

and interest of Rs. 95,504/- already paid, which was adjudicated vide OIO No,

t6lADCl20l5 dated 23.02.2015. The said order was and upheld vide OIA No. KCH-

EXCUS-000-APP-45-15- 16 dated 23.02.2016.

2.2 The depaftment gathered further intelligence that the appellant was not

paying service tax correctly even for the subsequent period and hence the depaftment

again initiated another inquiry against the appellant and statement of Shri tvlohd. Asif
b
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Kutchi, Accountant and Authorized Person of the appellant was recorded on 26.08.2013

and further statements of Shri Batuksinh Sodha, Authorlzed Representative of the

appellant were recorded on 28.10.2013 & again on 31.12.2013 wherein they, inter-alia,

stated that the appellant was providing service of loading and unloading of cargo and

manpower; that earlier a case had been booked against them for non-payment of

service tax though they had collected the same for the period from April 2012 to

October 2012; that the appellant paid service tax in November 2072 and December

2012; that they collected service tax for the period from January 2013 to lune 2013

also but did not pay to the Government exchequer even though they availed cenvat

credit. As per provisions of Section 68 of the Act read wlth Rule 6 of the Rules, they

being a private limited company were required to pay service tax by 5th of the following

month whereas the appellant had collected service tax but not deposited to the

Government exchequer to the extent of Rs. 19,7L,429/- and paid entire amount of Rs.

79,71,4291- through challans dated 02.09.2013 and dated 04.09,2013 only after further

inquiry by the depadment.

2.3 The appellant had also received manpower supply service for providing

their out put service and hence, as per Notification No. 30/2012 - ST dated 20.06.20L2,

the appellant was liable to pay service tax from )uly 2012 onwards as a service recipient

of manpower supply service on reverse charge basis. The appellant accepted their

service tax liability of Rs. 10,09,421/- as recipient of manpower service under reverse

charge basis during the period from July 2012 to lune 2013 and paid Rs. 9,66,!301'

through challans dated 12.10.2013 and dated 18.10.2013. Thus, total service tax of Rs.

29,80,850/- (Rs.79,71,429l- + Rs. 10,09,42U-) was required to be paid by the

appellant, out of which Rs.29,37,5591- (Rs. L9,71,429/- + Rs. 9,66,1301-) was paid by

them after inquiry by the depaftment which resulted in short payment of service tax of

Rs.43,29U-.

2.4 The appellant availed cenvat credit of Rs.77,44,5691- of input service

rendered by M/s. Shiv Enterprise, Mandvi (hereinafter referred to as M/s. Shiv

Enterprise) for the period from December, 2012 to June, 2013. However, inquiry

revealed that M/s. Shiv Enterprise, Mandvi had collected service tax from the appellant

without obtaining service tax registration and without paying service tax to the

Government Exchequer from April 2012. The appellant had reversed credit availed on

the said bills issued by M/s. Shiv Enterprise, Mandvi. M/s, Shiv Enterprise, Mandvi

obtained service tax registration on 24.12.2072 but continued non payment of serviceSP
Page No.4 of 11
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tax and the appellant availed cenvat credit on the bills even prlor to December, 20t2 on

ground that the old bills have become legally recognized/correct after obtaining service

tax registration by M/s. Shiv Enterprise, Mandvi. The appellant was aware of the fact

that M/s. Shiv Enterprise had collected service tax without obtaining service tax

registration and not deposited service tax with the government exchequer.

2.5 M/s. Shiv Enterprise, Mandvi had filed an application under VCES - 2013

for outstanding service tax payable up to December 2012.

2.6 The present appeal is against the impugned order dated 29.07.2016 under

F. No. V.ST/15-06lAdjl2014-15 passed in respect of Show Cause Notice bearing No.

V.ST/AR-GDM/ADC(SSy93/2014-15 dated 19.08.2014, wherein the lower adjudicating

authority has (i) confirmed demand of service tax of Rs. 29,80,850/- (as detailed in

Para 2.3) under Section 73(1) of the Act; (ii) appropriated service tax of Rs' 29,37,5591-

already paid; (iil) ordered recovery of interest under Section 75 of the AcU (iv) imposed

penalty of Rs. 29,80,850/- under Section 78 of the Act; (iv) disallowed credit of Rs.

77,44,5691- under Rule 14 of the Cenvat Credit Rules, 2004; (v) ordered interest on Rs.

17,44,5691- under Rule 14 of the Cenvat Credit Rules, 2004 read with Section 75 of the

AcU (vi) imposed penalty of Rs. 17,44,5691- under Rule 15 of the Cenvat Credit Rules,

2004 but did not give option of reduced penally as provlded under Section 1lAC of the

Central Excise Ad, t944.

3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds as under:

3.1 They availed cenvat credit of Rs. !7,44,5691- on invoices issued by M/s.

Shiv Enterprise, Mandvi, who paid service tax under VCES Scheme. The said credit is

available to them as per Board's Circular No. t761212014 - S. T., dated 20.01.2014.

Hence, the said credit should be allowed to them.

3.2 They paid Service Tax of Rs. 29,37,559/- along with interest before

lssuance of SCN on 13.08.2014. Hence, no SCN should have been issued as per

provisions of Section 73(3) of the Act and no penalty should have been imposed on
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them. They relied on the following judgments:-

(i) 2012 - TrOL - 37 CESTAT - AHM

(il) 2011 - TroL - 7522 - CESTAT - MAD

(iii) 2011 - TroL - 63s6 - HC - KAR - ST

(iv) 2011 - TIOL - 775 - CESTAT - AHM

4. Personal Hearing in the matter was held on 28.06.2016 wherein Shri R.

Subramanya, Advocate, appeared on behalf of the appellant and submitted that they

have no dispute on liability of service tax on cargo handling service and hence they paid

the same before issue of SCN but they dispute imposition of penalty under Section 78

of the Act as they had paid the entire service tax and interest before issue of SCN. He

also submitted that they had taken cenvat credit Rs. 17.11 lakhs paid under VCES

scheme, which cannot be denied as per Board's clarification that cenvat credit will be

available (Reference - answer to question No. 22 of FAQ issued by Board dated

08.08.2012) and CBEC Circular No. 1761212014 - S. T., dated 20.01.2014.

Findings:

5. I have carefully gone through the impugned order, appeal memorandum,

records of personal hearing and the documents submitted by the appellant. The issues

to be decided in the present appeal are as to whether the appellant is (i) liable to

penalty of Rs. 29,80,850/- under Section 78 oF the Act even if when service tax of

Rs.29,37,5591- stand paid before issue of SCN; (ii) eligible to avail input service credit

of Rs. t7,44,5691-; (iii) liable to interest under Rule 14 of the Cenvat Credit Rules, 2004

read with Section 75 of the Act; and (iv) liable to penalty under Rule 15 of the Cenvat

Credit Rules, 2004 or otherwise.

6. I find that the lower adjudicating authority confirmed demand on the

ground that service tax though collected by the appellant was not paid and the fact of

collection of service tax was suppressed with intent to evade payment of service tax.

The appellant has also not disputed payment of service tax but has disputed imposition

of penalty under Section 78 of the Act on the ground that the appellant paid entire

service tax before issuance of show cause notice and, therefore, no penalty could be

imposed upon them as per various case laws already decided and contended that once

the service tax along with interest is paid and also duly intimated to the authoriues,

sub-section 3 of Section 73 comes into operation.w
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6.1 For clarity, sub-section (3) and sub-section (4) of Section 73 of the

Finance Act, 1994 are re-produced hereunder:-

"(3) Where any seruice tax has not been levied or paid or has been shott-levied or
short-paid or erroneously refunded, the person chargeable with the seruice tax/ or the
person to whom such tax refund has effoneously been made, may pay the amount of
such seruice tax, chargeable or erroneously refunded, on the basis of hts own
ascertainment thereof, or on the basis of tax asceftained by a centrat Excise officer
before service of notice on him under sub-section (1) in respect of such service tax, and
inform the [Central Excise OfficerJ of such payment in writing, whq on receipt of such
information shall not sen/e any notice under sub-section (1) in respect of the amount so
paid :

Provided that the [Central Excise OfficerJ may determine the amount of short-payment of
seruice tax or erroneously refunded service tax, if any, which in his opinion has not been
paid by such person and, then, the [Central Excise OfftcerJ shall proceed to recover such
amount in the manner specified in this section, and the period of [thirty monthsJ refeffed
to in sub-section (1) shall be counted from the date of receipt of such information of
payment.

Explanation.[lJ - For the removal of doubts, it rs hereby declared that the interest under
section 75 shall be payable on the amount paid by the person under this sub-section and
also on the amount of short payment of service tax or erroneously refunded seruice tax,

if any, as may be determined by the [Central Excise Office], but for this sub-section.

[Explanatton 2, - For the removal of doubts, it is hereby dectared that no penalty under
any of the provisions of thls Act or the rules made thereunder shall be imposed in respect
of payment of service tax under thls sub-section and interest thereon,J

(4) Nothing contained in sub-sectton (3) shal app/y to a case where any service tax has
not been levied or paid or has been shortlevied or shott-paid or erroneously refunded by
reason of -

(a) fraud; or
(b) collusion; or
(c) wilful mis-statement; or
(d) suppression of facts; or
(e) contravention of any of the provisions of this Chapter or of the rules made
thereunder with intent to evade payment of seruice tax."

6.2 I find that sub-section (3) of section 73 of the said Act provides that the

Central Excise officer shall not serve any notice under section 73(1) of the said Act,

when any service tax not levied or not paid or has been short-levied or shoft-paid or

erroneously refunded, is paid along with interest, prior to issuance of notice. However,

sub-section (4) of section 73 also provides that nothing contained in sub-section (3) of

Section 73 shall not apply to a case where any service tax has not been levied or paid

or has been short-levied or short-paid or erroneously refunded by reason of fraud;

collusion; wilful mis-statement; suppression of facts with intent to evade payment of

service tax.

^.N
S.Dry"'6Y o.: I find that this case was detected by the department after it made inquiry

that the appellant collected service tax from their customers but did not deposit the
Page No. 7 of '1 

1



B

Appeal No: V2l53/GDM/2016

same lnto Government account. These facts have been narrated in the impugned show

cause notice and also in the impugned order which confirmed demand under proviso to

Section 73(1) of the said Act. I, therefore, hold that the present case does not come

under purview of Section 73(3) of the Finance Act, 1994.

6.4 The records of this case evidently make it clear that the appellant was

liable to deposit the amount of service tax on due dates in 2012 & 2013 and before but

did not pay and paid on 02.09.2013; 04.09.2013; 12.10.2013 and 18.10.2013 only

when department initiated investigation. It is also found that the appellant had paid

service tax of Rs. 29,37,559/- only out oF total service tax of Rs. 29,80,850/-, thus the

appellant short paid their service tax liabillty by Rs. 43,29U- and also not paid interest

liability for delayed payment of service tax.

7. I find that Section 78 of the Act was amended with effect from 14.05.2015

and it was provided that where a notice has been served under sub-section (1) of

Section 73 or under the proviso thereto, but no order has been passed under sub-

section (2) of Section 73, before the date on which the Finance Bill, 2015 receives the

assent of the President, then the provisions of amended Section 76 or Section 78, as

the case may be applicable. In the instant case, the impugned order has been issued on

29.07.2016, penal provlsions will be governed under amended Section 78 of the Act, as

amended w. e. f. 14.05.2015. Amended Section 78 is reproduced below for ready

reference:-

SECTION [78. Penalty for failure to pay seruice tax for reasons
of fraud, etc, - (1) Where any service tax has not been levied or paid,
or has been short-levled or short-paid, or erroneously refunded, by reason
of fraud or collusion or wrlful mis-statement or suppresslon of facts or
contraventton of any of the provisions of this Chapter or of the rules made
there under with the lntent to evade payment of service tax, the person
who has been served notice under the proviso to sub-section (1) ot
section 73 shall, ln addltion to the service tax and interest specified'ii the
notice, be a/so liable tq pay a penalty which shall be equal to hundred per
cent. of the amount of such service tax :

Provided that in respect of the cases where the details relatins to such
transactions are recoided in the specified records for the oeriodbeoinnina
with the Bth April,2011 upto the date on which the Finance Bili, 20i"5
receives the assent of the Prestdent (both days inclusive), the penalty
shall be fifty per cent. of the service tax so determined :

Provided further that where service tax and lnterest is paid wlthin a
period of thirty days of -

$r;$ O the date of seruice of notice under the proviso to sub-secilon (1) of
-ZV".Y section 73, the penalty payable shall be fifteen per cent. of such
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seruice tax and proceedlngs in respect of such service tax, interest
and penalty shall be deemed to be concluded;

(ii) the date of receipt of the order of the Central Excise Officer
determining the amount of service tax under sub-section (2) of
section 73, the penalty payable shall be twenty-five per cent. of the
service tax so determined :

Provided also that the benefit of reduced penalty under the second
provlso shall be available only if the amount of such reduced penalty is
also pald within such peiod :

Explanation. - For the purposes of this sub-section, "specified records"
means records including computerised data as are required to be
maintained by an assessee in accordance wlth any law for the time being
in force or where there is no such requirement, the involces recorded by
the assessee in the books of accounts shall be consldered as the specified
records.

7.7 It is a fact that the appellant did not pay service tax liability in full as well

as did not pay interest liability before issuance of impugned show cause notice and also

failed to pay any amount towards penalty. They failed to pay penalty @15% of service

tax within a period of thirty (30) days of the date of service of notice or penalty @25%

of service tax within a period of thirty (30) days of the date of receipt of the impugned

order and reduced penalty is available only when reduced penalty is also paid within

such specified period of 30 days.

7.2 It is on record that the appellant has not paid service tax on their own

even though collected from their customers. Further, even though they paid service tax

but they did not pay full amount of service tax and did not pay interest also before

issuance of impugned show cause notice. It is evident from records that the facts of

collection of service tax and non-payment thereof were suppressed by the appellant

with intent to evade payment of service tax. I flnd that the case laws relied upon by the

appellant are not applicable to the cases after 14.05.2015 i. e. date of amendment of

Section 78 oF the Act. It is also on record that the appellant did not pay full service tax

and also dld not pay interest. The show cause notice has been issued proposing

imposition of penalty under Section 78 of the Act because appellant failed to pay

penalty @15% of service tax before issuance of SCN. The appellant also did not pay

penalV @15o/o of service tax within 30 days from date of receipt of SCN and hence

imposition of penalty equal to service tax evaded under Section 78 of the Act is legal

and proper and I uphold the impugned order in this regard.
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8. The lower adjudicating authority vide impugned order has denied cenvat

credit of Rs. 17,44,5691- in terms of Rule 9(1)(bb) of Cenvat Credit Rules, 2004, which

reads as under.

"(bb) a supplenentary invoice, bill or challan issued by a provider of output service, in

terms of the provisions of Service Tax Rules, 1994 except where the additional amount of
tax became recoverable from the Dro vider of service on account of nonJew or non'

t or shoftJe sh or collusion or wilful mis-

statement or suppression of facts or contravention of any of the provisions of the Finance

Act or of the rules made thereunder with the intent to evade payment of seruice tax."

(Emphasis supplied)

8.1 The lower adjudicating authority has found that the disputed credit was

availed on invoices issued by M/s. Shiv Enterprises, Mandvi which was not registered

with service tax authorities with intent to evade payment of service tax. The appellant

has pleaded that M/s. Shiv Enterprises, Mandvi had subsequently made entire payment

under VCES, 2013 and hence needs to be considered as voluntary payment of service

tax and hence cenvat credit taken by the appellant cannot be denied. The appellant has

relied upon CBEC Circular No. 1761212014 - ST, dated the 20th January, 2014. The

relevant portion of the said Circular, is reproduced below:-

" Trade and Industry has sought clarification as to whether the first installment of tax
dues paid under Voluntary Compliance Encouragement Scheme (VCES), 2013 would be
available as Cenvat Credit immediately after payment or Cenvat credit can be availed

only after payment of tax dues in fu// and receipt of Acknowledgement of Discharge in
form VCES-3.

2. The issue has been examined. As per VCES under Section 108 (2) of the Finance

Act, 2013, a declaration made under Section 107 (1) shall become conc/usive only upon
issuance of acknowledgement of discharge under Section 107 (7), Fulther, ln terms of
Ru/e 7 of the Seruice Tax VCES Rules 2013, the acknowledgement of discharge in form
VCES-3 shall be issued within a period of 7 working days from the date of furnishlng of
details of payment of tax dues in full a/ong with interest, if any, by the declarant.

3. It would be in the interest of VCES declarants to make payment of the entire
service tax dues at the earlrest and obtaln the discharge certificate within 7 days of
furnishing the detals of payment, As alreadl clarified in the answer to Ouestion no. 22

CBEC dated 08.08.201

ules

T credit would
2004."

(Emphasis supplied)

8.2 I find that the inquiry by the department had been initiated for the bills

raised by M/s. Shiv Enterprises, Mandvi before the outstanding service tax liability was

declared by M/s. Shiv Enterprises, Mandvi under VCES, 2013 and was settled through

VCES, 2013. Rule 9(l)(bb) oF Cenvat Credit Rules, 2004 denies cenvat credit where tax

became recoverable on account of non-levy or non-payment by reason of fraud or

contravention of any oF the provisions of the Finance Act or the rules made thereunder
sP
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with intent to evade payment of service tax. In the instant case, the service tax liability

on M/s. Shiv Enterprises, Mandvi has been established as stated in Para 2.1 on account

oF contraventlon of service tax law by not getting registered under service tax and even

then issuing invoices and collecting service tax from customers but not paying to the

central government account. The appellant has availed cenvat credit of service tax paid

by M/s. Shiv Enterprises, Mandvi after evasion being detected by the depatment. Thus,

cenvat credit availed by the appellant cannot be allowed under Rule 9(1xbb) of Cenvat

Credit Rules, 2004 read with clarificatlon issued by CBEC vide Circular dated

20.01.2014. Therefore, I have no option but to uphold the impugned order on this

account also. Since cenvat credit has been taken in defiance of Rule 9 (1)(bb), penalty

under Rule 15 of Cenvat Credit Rules, 2004 is held as legal and proper. The cenvat

credit of Rs. t7,44,5691- has been taken and also utilized by the appellant and thus,

they are also liable to pay interest under Rule 14 of Cenvat Credit Rules, 2004.

9. In view of facts of the case and legal position discussed as above, I

uphold the imposition of penalty of Rs. 29,80,850/- under Section 78 of the Act as well

as disallowing cenvat credit of Rs.77,44,569/-. The order For payment of interest

under Rule 14 of Cenvat Credit Rules, 2004 and imposition of penalty of

Rs. 17,44,5691- under Rule 15 of Cenvat Credit Rules, 2004 due to disallowance of

cenvat credit is also upheld.

lo. 3ffi rqru rS ft a$ 3rfim 6r Gq-cRT ic-{t+-d at* t ft-qr snr tr

The appeal filed by the appellant stands disposed off in above terms.10

By R.P.A,D

To

Copv to:

xl1-
(+-rtR

3TrT+-d (3rfi-ds)

1

2

3

4

5

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham.
The Joint Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham,
The Assistant Commissioner, GST & Central Excise Djvisjon, Gandhidham.
Guard File.

M/s. Shiv Krupa Logistic Pvt. Ltd.,

67, Shakti Shopping Centre,

Shakti Nagar,

lvlundra - 370 421.

fr. R')q6qrffitrrnqr. dr.,

oz, srBd efBa+;-{, stffida-rrc,

del.r - lto czt.
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with intent to evade payment of service tax. In tlre instant case, the service tax liability

on M/s. Shiv Enterprises, Mandvi has been established as stated in Para 2.1 on account

of contravention of service tax law by not getting registered under service tax and even

then lssuing invoices and collecting service tax from customers but not paying to the

central government account. The appellant has av;riled cenvat credit of service tax paid

by M/s. Shiv Enterprises, Mandvi after evasion beirrg detectecl by the department. Thus,

cenvat credit availed by the appellant cannot be ;tllowed under Rule 9(1)(bb) of Cenvat

Credit Rules, 2004 read wil:h clarification isl;ued by CBEC vide Circular dated

20.0L2014. Therefore, I have no optiorr but to uphold the impugned order on this

account also. Since cenvat credit has been tal<en in defiance of Rule 9 (1Xbb), penalty

under Rule 15 of Cenvat Credit Rules, 2004 is lteld as legal and proper. The cenvat

credit of Rs. 17,44,5691- has been taken and al:;o utillzed by the appellant and thus,

they are also liable to pay interest under Rule 14 of Cenvat Credit Rules, 2004.

9. In view of facts of the case and leqal position discussed as above, I

uphold the imposition of penalty of Rs. 29,80,850/- under Section 78 of the Act as well

as disallowing cenvat credit of Rs. 17,t14,569/-. 
-l-he 

order for payment of interest

under Rule 14 of Cenvat Credit RLrles, 20021 and imposition of penalty of

Rs.77,44,5691- under Rule 15 of Cenvat Credit Rules, 2004 due to disallowance of

cenvat credit is also upheld.

q3
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The appeal filed by the appellant starl(ls disposed off in above terms.
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10.

By R.P.A.D.

To

CoDv to:

.c-qlEa,

l)otlutl
:nt. Q" qnr,

31tf1s{d; 13r{taT1

'Srl1,';{
(TqRFdlql

3rg+-d (3rfi-ds)
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1rl'f-

1

2

3

4

5

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham.
The Joint Commissioner, GST & Central Excise, I(utch Commissionerate, candhidham.
The Assistant Commissioner, GST & Central Excise Division, Gandhidham.
Guard File.

lvl/s. Shiv Krupa Logistic Pvt. Ltd.,

67, Shakti Shopping Centre,

Shakti Nagar,

lvlundra - 370 421 .

fr. l{-d6qrilHlF.+ cr. fi.,
6/, ?Fd ptBrr 0-"rr, erFd drr,

f+*r - :zo +zt.

Paqe No 11 of 1 1


