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Appeal Mo VASHGLAGETTE

M/s. Shiv Krupa Logistic Pvt. Ltd., 67, Shakti Shipping Centre, Shakti
Nagar, Mundra — 370 421 holding Service Tax Registration No. AAQCS0123D5D001
(hereinafter referred to as 'the appellant’) has filed the present appeal against Order-in-
Qriginal No.06/1C/2016 dated 29.07.2016 (hereinafter referred to as 'the impugned
order’) passed by the Joint Commissioner, Central Excise, Gandhidham (hereinafter
referred to as ‘the lower adjudicating autharity’),

r Briefly stated, facts of the case are that the appellant was rendering
taxable services of Cargo Handling Service and Manpower Supply Agency Service falling
under Section 65 (105) (zr) of the Finance Act, 1994 (hereinafter referred to as 'the
Act) and Section 65 (105) (k) of the Act respectively. The Department conducted
inguiry on intelligence that the appellant was indulging In evasion of service tax, which
revealed that the appellant charged and collected service tax but not paid it to the
Government excheguer, Accordingly, a demand Show Cause Notice bearing No.
V.ST/AR-STIIR/ADC/ 2202013 dated 08.10.2013 for service tax of Rs. 42,72,737/- for
the period from April 2012 to October 2012 was issued to the appellant, which was
adjudicated vide OIO No. 7/ADC/2015 dated 20.01.2015.

24 It is on record that the appellant had also wrongly avalled cenvat credit on
the bills issued by their service provider i.e. M/s. Shiv Enterprises, Mandvi, who was
neither registered with the department nor was paying service tax mentioned in such
bills, which resulted into issuance of another Show Cause Notice bearing No. V.5T/AR-
STIIR/ADC/225/2013 dated 08.10.2013 for the period from April 2012 to October 2012
to the appellant proposing recovery of wrongly availed cenvat credit of Rs.8,58,265/-
dlong with interest, appropriation of cenvat credit of Rs. B,58,265/- already reversed
and interest of Rs. 95,504/- already paid, which was adjudicated vide OI0 No.
16/ADC/2015 dated 23.02.2015. The said order was and upheld vide OIA No, KCH-
EXCUS-000-APP-45-15-16 dated 23.02.2016.

2id The department gathered further intelligence that the appellant was not
%aﬁng service tax correctly even for the subsequent period and hence the department
again initiated another inquiry against the appeliant and statement of Shri Mohd. Asif
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Kutchi, Accountant and Authorized Person of the appellant was recorded on 26.08.2013
and further statements of Shri Batuksinh Sodha, Authorized Representative of the
appeliant were recorded on 28.10.2013 & again on 31.12.2013 wherein they, inter-alia,
stated that the appellant was providing service of loading and unloading of cargo and
manpower; that earlier a case had been booked against them for non-payment of
service tax though they had collected the same for the period from April 2012 to
October 2012; that the appellant paid service tax in November 2012 and December
2012; that they collected service tax for the period from January 2013 to June 2013
also but did not pay to the Government excheguer even though they availed cenvat
credit. As per provisions of Section 68 of the Act read with Rule 6 of the Rules, they
being a private limited company were required to pay service tax by 5" of the following
month whereas the appellant had collected service tax but not deposited to the
Government excheguer to the extent of Rs. 19,71,429/- and paid entire amount of Rs.
19,71,429/- through challans dated 02.09.2013 and dated 04.09.2013 only after further
Inquiry by the department.

2.3 The appellant had also received manpower supply service for providing
their out put service and hence, as per Notification No. 30/2012 — ST dated 20.06.2012,
the appellant was liable to pay service tax from July 2012 onwards as a service recipient
of manpower supply service on reverse charge basis. The appellant accepted their
service tax liabllity of Rs. 10,09,421/- as recipient of manpower service under reverse
charge basis during the period from July 2012 to June 2013 and paid Rs. 9,66,130/-
through challans dated 12.10.2013 and dated 18.10.2013. Thus, total service tax of Rs,
29,80,850/- (Rs. 19,71,429/- + Rs. 10,09,421/-) was required to be paid by the
appellant, out of which Rs. 29,37,559/- (Rs. 19,71,429/- + Rs. 9,66,130/-) was paid by
them after inquiry by the department which resulted in short payment of service tax of
Rs. 43,291/,

2.4 The appellant availed cenvat credit of Rs, 17,44,569/- of input service
rendered by M/s. Shiv Enterprise, Mandvl (hereinafter referred to as M/s. Shiv
Enterprise) for the period from December, 2012 to June, 2013. However, Inquiry
revealed that M/s. Shiv Enterprise, Mandvi had collected service tax from the appellant
without obtaining service tax registration and without paying service tax to the
Government Exchequer from April 2012, The appellant had reversed credit availed on
the said bills issued by M/s. Shiv Enterprise, Mandvi, M/s. Shiv Enterprise, Mandvi

W’ obtained service tax registration on 24.12.2012 but continued non payment of service
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tax and the appellant availed cenvat credit on the bills even prior to December, 2012 on
ground that the old bills have become legally recognized/correct after obtaining service
tax registration by M/s. Shiv Enterprise, Mandvi. The appellant was aware of the fact
that M/s. Shiv Enterprise had collected service tax without obtaining service tax
registration and not deposited service tax with the government exchequer,

2.5 M/s. Shiv Enterprise, Mandvi had filed an application under VCES - 2013
for outstanding service tax payable up to December 2012.

2.6 The present appeal is against the impugned order dated 29.07.2016 under
F. MNo. V.ST/15-06/Adj/2014-15 passed in respect of Show Cause Notice bearing No,
V.ST/AR-GDM/ADC(55)/93/2014-15 dated 19.08.2014, wherein the lower adjudicating
authority has (i) confirmed demand of service tax of Rs, 29,80,850/- (as detailed in
Para 2.3) under Section 73(1) of the Act; (il) appropriated service tax of Rs. 29,37,559/-
already paid; (ill) ordered recovery of interest under Section 75 of the Act; (iv) imposed
penalty of Rs. 29,80,850/- under Section 78 of the Act; (iv) disallowed credit of Rs.
17,44 569/- under Rule 14 of the Cenvat Credit Rules, 2004; (v) ordered interest on Rs.
17 44,569/- under Rule 14 of the Cenvat Credit Rules, 2004 read with Section 75 of the
Act: (vi) imposed penalty of Rs. 17,44,569/- under Rule 15 of the Cenvat Credit Rules,
2004 but did not give option of reduced penalty as provided under Section 11AC of the
Central Excise Act, 1944.

3 Being aggrieved by the impugned order, the appellant has preferred the
present appeal on the grounds as under:

31 They availed cenvat credit of Rs. 17,44,569/- on invoices issued by M/s,
Shiv Enterprise, Mandvi, who paid service tax under VCES Scheme. The said credit is
available to them as per Board's Circular No. 176/2/2014 - 5. T., dated 20.01.2014.
Hence, the said credit should be allowed to them.

3.2 They paid Service Tax of Rs. 29.37,559/- along with interest before
Issuance of SCN on 13.08.2014. Hence, no SCN should have been issued as per

Y
w provisions of Section 73(3) of the Act and no penalty should have been imposad on

*dnt
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them. They relied on the following judgments:-

(i) 2012 - TIOL - 37 CESTAT = AHM

(i) 2011 - TIOL - 1522 - CESTAT — MAD
(i) 2011 - TIOL - 6356 — HC — KAR - ST
(iv) 2011 - TIOL - 175 — CESTAT — AHM

4, Personal Hearing in the matter was held on 28.06.2016 wherein Shri R,
Subramanya, Advocate, appeared on behalf of the appellant and submitted that they
have no dispute on liability of service tax on cargo handling service and hence they paid
the same before issue of SCN but they dispute imposition of penalty under Section 78
of the Act as they had paid the entire service tax and interest before issue of SCN, He
also submitted that they had taken cenvat credit Rs. 17.11 lakhs paid under YCES
scheme, which cannot be denied as per Board's clarification that cenvat credit will be
available (Reference - answer to guestion No, 22 of FAQ issued by Board dated
08.08.2012) and CBEC Circular No. 176/2/2014 - 5. T., dated 20.01.2014.

Findings:

5 I have carefully gone through the impugned order, appeal memaorandum,
records of personal hearing and the documents submitted by the appellant. The issues
to be decided in the present appeal are as to whether the appellant is (i) liable to
penalty of Rs. 29,80,850/- under Section 78 of the Act even if when service tax of
Rs. 29,37,555/- stand paid before Issue of SCN; (ii) eligible to avail input service credit
of Rs, 17,44,569/-; (iii) liable to interest under Rule 14 of the Cenvat Credit Rules, 2004
read with Section 75 of the Act; and (iv) liable to penalty under Rule 15 of the Cenvat
Credit Rules, 2004 or otherwise,

6. I find that the lower adjudicating authority confirmed demand on the
ground that service tax though collected by the appellant was not paid and the fact of
collection of service tax was suppressed with intent to evade payment of service tax.
The appellant has also not disputed payment of service tax but has disputed impasition
of penalty under Section 78 of the Act on the ground that the appellant paid entire
service tax before issuance of show cause notice and, therefore, no penalty could be
imposed upon them as per various case laws already decided and contended that once
the service tax along with interest is paid and also duly intimated to the authorities,
sub-section 3 of Section 73 comes into operation.

Fage Mo, Gol il
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6.1 For clarity, sub-section (3) and sub-section (4) of Section 73 of the
Finance Act, 1994 are re-produced hereunder:-

13} Where any service tax has not been levied or paid or has been shorf-levied or
short-paid or eronecusly refunded, the person chargeatle with the service fax, or (he
person lo whom such fax refund has emronepusly been made, may pay the amount of
sych service lax, chageable or erronecusly refunded, on the basis of hs own
asceriainment thereof, ar on the basis of lax ascertained by a Central Excise Officer
before service of natice an him under sub-section (1) in respect of such service tax, and
inforn the [Central Excise Officer] of such payment in writing, wha, on receipt of such
sformabion shall not serve any nobice under sub-section (1) in respect of the amount so
aad

Frovided that the [Central Excise Officer] may determine the amount of short-payment of
service tax or erroncously refunded service fax, if any, wiich in s opimion has not been
paid By such person and, then, the [Central Excise Officer] shall proceed to recover such
amaunt in the manner specified in this section, and the perad of [thiry months] refered
fo in sub-section (1) shall be counled from the date of recejpt of such infarmation of
payment.

Explanation.[1] — For the removal of doulits, & 15 hereby declared that the inferest under
sectian 75 shalf be payable on the amount paid by the person under this sub-section and
also an the amount of short payment of service tax or erroneously refunded service tax,
i any, as may be determined by the [Central Excise Officer], but for this sub-section.

[Explanation 2. — For the removal of doubls, it s hereby declared that no penalty under
anly of the provisions of this Act or the rules made thereunder shall be imposed in respect
of payment of service tax under this sub-section and interest thereon. ]

{4} Nothing contained in sub-section (3] shall apply lo a case wihere any service tax has
not been levied or paid or has been short-levied or short-paid ar erronegusly refunded by
regson of —

{a) fraued: or

ia) coliusion; or

{c) wilfl mis-statement; or

fc) suporession of facts; or

fel contravention of any of the prowisions of this Chapter or of the rules made
therecnder with nfent to evade payment of service fax. ™

6.2 I find that sub-section (3) of Section 73 of the said Act provides that the
Central Excise officer shall not serve any notice under Section 73(1) of the said Act,
when any service tax not levied or not paid or has been short-levied or short-paid or
erroneously refunded, is paid along with interest, prior to issuance of naotice. However,
sub-section (4) of Section 73 also provides that nothing contained in sub-section (3) of
Section 73 shall not apply to a case where any service tax has not been levied or paid
or has been short-levied or short-paid or erroneously refunded by reason of fraud;

collusion; wilful mis-statement; suppression of facts with intent to evade payment of
service tax.

h.

'i% 6.3 I find that this case was detected by the department after it made inquiry

that the appellant collected service tax from their customers but did not deposit the
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same into Government account. These facts have been narrated in the impugned show
cause notice and also in the Impugned order which confirmed demand under proviso to
Section 73(1) of the said Act. I, therefore, hold that the present case does not come
under purview of Section 73(3) of the Finance Act, 1994.

6.4 The records of this case evidently make it clear that the appellant was
liable to deposit the amount of service tax on due dates in 2012 & 2013 and before but
did not pay and paid on 02.09.2013; 04.09.2013; 12.10.2013 and 18.10.2013 anly
when department initiated investigation. It is also found that the appellant had paid
service tax of Rs. 29,37, 559/- only out of total service tax of Rs. 29,80,850/-, thus the
appellant short paid their service tax liability by Rs. 43,291/- and also not paid interest
liability for delayed payment of service tax,

7. I find that Section 78 of the Act was amended with effect from 14.05.2015
and it was provided that where a notice has been served under sub-section (1) of
Section 73 or under the proviso thereto, but no order has been passed under sub-
section (2) of Section 73, before the date on which the Finance Bill, 2015 receives the
assent of the President, then the provisions of amended Section 76 or Section 78, as
the case may be applicable. In the instant case, the impugned order has been issued on
29.07.2016, penal provisions will be governed under amended Section 78 of the Act, as
amended w. e. f. 14.05.2015. Amended Section 78 is reproduced below for ready
reference:-

SECTION [78. Penalty for failure to pay service tax for reasons
of fraud, etc, — f 1] any service fax has not been levied or paid,

or has been ~levied or short-paid, or erroneously refunded, by reasan
of fraud or collusion or wilful mis-statement or suppression of facts or
contravention of ag‘;;ﬂf the provisions of this Chapter or of the rules magde
there under with intent to evage payment of service tax, the person
who has been served notfce under the viso to sub-section (1) of
section 73 shall, in addition to the service tax and interest specified in the
notice, be also liable to pay a penalty which shall be equal to hundred per
cent. of the amount of such service fax !

transactions are recorded in the specified records for the period beginning
with the 8th April, 2011 uplo the date on which the Finance 2015
receives the assent of the President (both days inclusive), the penalty
shall be fifty per cent, of the service tax so determined :

Provided that in respect of the cases where the details mfanw such
Elr- ]

Provided further that where service tax and interest is paid within a
period of thirty days of —

w (1) the date of service of nolice under the proviso to sub-section (1) of
¥ section 73, the penalty payable shall be fifteen per cent. of such
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service tax and proceedings in respect of such service tax, interest
and penaity shall be deemed to be concluded;

(i) the gate of receipt of the order of the Central Excise Officer
determining the amount of service tax under sub-section (2) of
section 73, the d@nerﬁfry ;,lgyabj@ shall be twenty-five per cent. of the
sanvice tax so determined

Provided also thal the benefit of reduced penalty under the second
proviso shall be available only if the amount of such reduced penalty is

also paid within such period :

Explanation. — For the purposes of this sub-section, "specified records™
means records including computerised data as are reguired to be
maintained by an assessee in accordgance with any law for the time being
in force or where there is no such reguirement, the invoices recorded by
the assessee in the books of accounts shall be considered as the specified
ferords,

74 It is a fact that the appellant did not pay service tax liability in full as well
as did not pay interest liability before issuance of impugned show cause notice and also
failed to pay any amount towards penaity. They failed to pay penalty @15% of service
tax within a period of thirty (30) days of the date of service of notice or penalty @25%
of service tax within a period of thirty (30) days of the date of receipt of the impugned
order and reduced penalty is available only when reduced penalty is also paid within
such specified period of 30 days.

7.2 It is on record that the appellant has not paid service tax on their own
even though collected from their customers. Further, even though they paid service tax
but they did not pay full amount of service tax and did not pay interest also before
issuance of impugned show cause notice. It Is evident from records that the facts of
collection of service tax and non-payment thereof were suppressed by the appellant
with intent to evade payment of service tax, I find that the case laws relied upon by the
appellant are not applicable to the cases after 14.05.2015 i. e. date of amendment of
Section 78 of the Act. It is also on record that the appellant did not pay full service tax
and also did not pay interest, The show cause notice has been Issued proposing
imposition of penalty under Section 78 of the Act because appellant failed to pay
penalty @15% of service tax before issuance of SCN. The appellant also did not pay
penaity @15% of service tax within 30 days from date of receipt of SCN and hence
imposition of penalty equal to service tax evaded under Section 78 of the Act is leqgal
and proper and [ uphold the impugned order in this regard,
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8. The lower adjudicating authority vide impugned order has denied cenvat
credit of Rs. 17,44,569/- in terms of Rule 9{1)(bb) of Cenvat Credit Rules, 2004, which
reads as under.

'Yhb) a supplerentary invoice, bl or challan ssued by a provider of oulput service, in
terms ﬂft.'ie,ﬂrm-mbnsaffﬁrwae Tﬂ'x nuies f?ﬁmmﬂmw

mmrmﬁwsumﬁmm of facts or contravention af any of the provisions of the Finance
Act or of the rules made thereundar with the intent to evade payment of senvice tax.”

(Emphasis supplied)

8.1 The lower adjudicating authority has found that the disputed credit was
availed on invoices issued by M/s. Shiv Enterprises, Mandvi which was not registered
with service tax authorities with intent to evade payment of service tax. The appellant
has pleaded that M/s. Shiv Enterprises, Mandvi had subsequently made entire payment
under VCES, 2013 and hence needs to be considered as voluntary payment of service
tax and hence cenvat credit taken by the appellant cannot be denied. The appellant has
relied upon CBEC Circular No. 176/2/2014 — ST, dated the 20th January, 2014, The
relevant portion of the said Circular, is reproduced below:-

“Trage and Industry has sought clarification as to whether the first installment of fax
dues paid under Voluntary Compliance Encouragement Scheme (VCES) 2013 wouwld be
avalfalie as Convad Credt immediately after payment or Cenval credit can be avaded
anly after payment of tax dues in full and recejpt of Acknowledgement of Discharge i
form VCES-3.

£ The issie has been examined. As per VCES, under Section 108 (2) of the Snance
Act, 2013, a declaration made wnder Section 107 (1) shall become condlusive only upan
issuance of acknowiedgement of discharge under Section 107 (7). Further, in terms of
Rule 7 of the Service Tax VCES Rules 2013, the acknowledgement of discharge in form
VCES-3 shail be fssued within a period of 7 working days from the date of furmishing of
detalls of payment of tax dues in full along with interest, i any, by the declarant.

I It wowe be i the interest of VOES declaranis (o make payment of the entire
senvice fax dues at the earfiest and obtain the discharge certificate within 7 days of
furnishing the details E'fpa'ymmr mmmm the ancwer fo Question np, 27

on_FACs st e : ity of CENVAT credit would be
mﬂtﬂ?ﬁﬂﬂrfm E-t.r-'iﬂi. E-'.'.'-'ﬂ-l
(Emphasis supptied)
8.2 I find that the inquiry by the department had been initiated for the bills

raised by M/s. Shiv Enterprises, Mandvi before the outstanding service tax liability was
declared by M/s. Shiv Enterprises, Mandvi under VCES, 2013 and was settled through
VCES, 2013. Rule 9(1)(bb) of Cenvat Credit Rules, 2004 denies cenvat credit where tax
% became recoverable on account of non-levy or non-payment by reason of fraud or
contravention of any of the provisions of the Finance Act or the rules made thereunder
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with intent to evade payment of service tax. In the instant case, the service tax liability
on M/s. Shiv Enterprises, Mandvi has been established as stated in Para 2.1 on account
of contravention of service tax law by not getting registered under service tax and even
then issuing invoices and collecting service tax from customers but not paying to the
central government account. The appellant has availed cenvat credit of service tax paid
by M/s. Shiv Enterprises, Mandvi after evasion being detected by the department. Thus,
cenvat credit availed by the appellant cannot be allowed under Rule 9(1)(bb) of Cenvat
Credit Rules, 2004 read with clarification issued by CBEC vide Circular dated
20.01.2014, Therefore, I have no option but to uphold the impugned order on this
account also. Since cenvat credit has been taken in defiance of Rule 9 (1)(bb), penalty
under Rule 15 of Cenvat Credit Rules, 2004 is held as legal and proper. The cenvat
credit of Rs. 17,44,569/- has been taken and also utilized by the appellant and thus,
they are also liable to pay interest under Rule 14 of Cenvat Credit Rules, 2004,

q. In view of facts of the case and legal position discussed as above, |
uphald the imposition of penaity of Rs. 29,80,850/- under Section 78 of the Act as well
as disallowing cenvat credit of Rs. 17,44,569/-, The order for payment of interest
under Rule 14 of Cenvat Credit Rules, 2004 and imposition of penalty of
Rs. 17,44,569/- under Rule 15 of Cenvat Credit Rules, 2004 due to disallowance of
cenvat credit is also upheld.

te, HAFTT gan gaf $F 715 A = A Ieie a0 B e s i
10, The appeal filed by the appellant stands disposed off in above terms.

(wﬁﬁ"’;"
g (drew)

By R.P.A.D,

To,

| Ms. Shiv Krupa Logistic Pvt, Ltd., | 7. oy il AraiTees 1. 4.,

&7, Shaktl Shopping Centre, ; 3
Shakti Nagar, 57, viEa ofds deey, offee &y,

| Mundra - 370 421, | 7z - 370 421.

Copy to;
1. The Chief Commisssoner, GST & Central Excise, Ahmedabad Zone, Ahmedabad,

2. The Commissioner, G5T & Central Excise, Kutch Commissionerate, Gandhidham,

3 The Joint Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidham,
i The Assistant Commissioner, GST & Central Excise Division, Gandhidham.

5 Guard File.
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with intent to evade payment of service tax. In the instant case, the service tax liabifity
on M/s. Shiv Enterprises, Mandvi has been established as stated in Para 2.1 on account
of contravention of service tax law by not getting registered under service tax and even
then issuing invoices and collecting service tax from customers but not paying to the
central government account. The appellant has avalled cenvat credit of service tax pald
by M/s. Shiv Enterprises, Mandvi after evasion being detected by the deparrmaht. Thus,
cenvat credit availed by the appellant cannot be sllowed under Rule 9(1)(bb) of Cenvatl
Credit Rules, 2004 read with clarification issuved by CBEC wvide Circular dated
20.01.2014. Therefore, 1 have no option but to uphold the impugned order on this
account also. Since cenvat credit has been taken m defiance of Rule 9 (1)(bb), penalty
under Rule 15 of Cenvat Credit Rules, 2004 is held as legal and proper. The cenvat
credit of Rs, 17,44,569/- has been taken and also utilized by the appellant and thus,
they are also liable to pay interest under Rule 14 of Cenvat Credit Rules, 2004,

0. In view of facts of the case and legal position discussed as above, |
uphold the imposition of penalty of Rs. 29,80,850/- under Section 78 of the Act as well
as disallowing cenvat credit of Rs. 17,44,569/-. The order for payment of interest
under Rule 14 of Cenvat Credit Rules, 2004 and Imposition of penalty of
Rs. 17,44,569/- under Rule 15 of Cenvat Credit Rules, 2004 due to disallowance of
cenvat credit is also upheld,

te, Jrfreraratl gan got €1 712 sl & Broer sy o @ R e
10. The appeal filed by the appellant stands disposed off in above terms.
armma,
| Ef-{; il ;;5"1 '
{mm’ﬁ
(et
St TR e (ardre)
AT, By, e,
Pr.RPAD, wrieras (ade)
Te, -
[ M/s. Shiv Krupa Logistic PvL. Lid., 2. Tare ey wahiEee o @,
| 67, Shakti Shapping Centre, e
| Mundra - 370 421. AT = 370 421. .
Copy to:

The Chief Commissioner, GST & Cenlral Exclee, Ahmedabad Zone, Ahmedabad

The Commissioner, GST & Central Excise, Kutch Commissionerate, Gandhidhant,

The Joint Commissioner, GST % Central Excise, Kulch Commissionerata, Gandhidham,
ﬂiﬂﬁﬁﬂﬂﬂﬂl Commissioner, G5T & Central Excise Division, Gandhidham.

Guard Fike,

R
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