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(A)

as srarr(3$rfl) $._qE-d +rg eqFd ffifud ti t l!. -q{d crftr6rt / eilirfi{or * sn41 3r{Id IlT 6{ x-6ar tl/
inv-p"rrin udgri"u"a by this Ordei,in-Appeat may file an'appeal lo the appropriale authorily in lhe following way.

ff{r ?,Eqi .+drq tflra {ns !-q 41ei{ 3lffiq;?rq]fufl{sr n efr 3r{td, idq 3 E sItr 3rfufrqE ,1944 fl lrRI 358 +

irr,ta"ca A.a yerAcal rsg+ fi rrtlr 86 * varia ffifua glrr fl 3r F{S t l/ -

Appeal 1o customs, Exctse & Service Tax Appellale Tribunal undel seclion 358 of CEA, 1944 / Under Section 86 of lhe

Finance Acl, 1994 an aPpeal laes to-

drft6{or E@i6a t gEFrn {rff Errn fiEr 1i6, A-fi-q ,fllea eFF (ii i-{r6{ v{req arqrfufi{Tl Er Er}c qt6 i-rc d+ a

, r* ai"qra .d f.cfr. 4, tI f,dl qlft! t/'
ii," rpu.tui o"nai o[ Customs, Excise E Se.vice Tax Appellate Tribunal of Wesl Block No. 2, R.K. Puram New oelhi in all

mallers relaling to classification and valualion

J.-rrfr qtr.iid t(a) I {arq ,n, li{lf,r + rfl?- *c {sff }rfr Ctsr rle. !hA" ^tdf fl;iF r.d S.IFF{ vtrtq ;qlqlfucrcl

1trrrtz) fi vfia-x Etfiq fifu{r, , fadlq f, r{4rn ffid lrsrdl Jr6-Ferd1a 6l +T 31.fi T'lFc l/

io tbe'Wes! regional bench oi Customs, ExcBe & Servrce Tar Appellale Tnbunal (CESTAT) at, 2"d Floor, Bhaumali Bhawan,

Asarwa Ahmedabad in case o, appeals olher lhan as menlioned in para_ 1(a) above

{ffia ;qrqlfufisl 6 €iftT }rdrd n5ira 6ra + fu' f+q r.qz rFa (lr+fl) ffii, 1001. + 1fu4 6 + JrdnF Aqiia i*r
,m cc-r EA.3 6r Err cfAqr a rS "+iqr sm .rG(' . fdi t +r{ t 6q q+ cG * €'rr wi r*r< tp1 Et niz' aqrJ fi nin

.}]tr ifirqr Trqr 
"rdrir. 

dc! 5 rq sI t{d 6JI, 5 dTlI $rc qI 50 drg fcD ;F Jr.rql 50 coE 5cr S fiq+ A al farl 1000i_

sq.t s oooi rda rirEr lo.000l 6q4 fi ftt]lfta iIx.I ?lR, itl cfr Trdr7 q;t, FrJIitd ll;a. qir I].lrdra, s{fud xfflq
;crcrtr6rol +r rnor I {roc+ {B{aR s aE n ifidt ,F FAEF- ifi 4, i6 .ERr nrt tqG"-d +6 srE, 4aFI i*q rrfl lffl' I

ronr, c.* 6r r.-4-d,a, * fr rq rnsr ri 6lfr qGr .T6r sofoa rtrtq ;orqrfifrr- fi rnsl Rrd i I Frir.r rrdn (r" Ji-fq s
A" yrica-qr fi'xrtr 500/- Ic! Fr ffrifra lR orxl 6r F)-rfl ./

The appeal lo lhe Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Cenkal

Excise iAppeat) Rules, 2OOl and shall be accompanied against one which at least should be accompanied by a fee of Rs.

1,000/- Rs.500O/- Rs.1O,0OOl where amounl of duty demand/inlerest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and

above 50 Lac respectively in the lorm of crossed bank dratt in favour ol Asst Regislrar ol branch of any nominated public

seclor bank of the ptace where lhe bench of any nominated public sector bank of lhe place where lhe bench of the Tribunal

is situaled. Applicalion made for granl o, stay shall be accompanied by a fee ol Rs. 5001.

]rtr&q arqrfufrur t f,ati ]Ifi-fr, ftia rfufiry, 1994 *r rr(r 86(1) + liTrk {drf{ ftq,rEldl, 1994, + f*{q 9(1) + a.ad

Fillfta qq-{ s} 5i { cfui iAi'r Eiizff r'd, J{r* $!T Bs snarr * id-trd }ffE fi4ff61, tsfr cia ffq ri {i"rra 6'{

r:;rA t (.6 cia tr4rFrd 6r$ Gc) st{ 5f,i S 6ff t 6a q6 cfr t srq, i6l fcr+a *I xiJr ,;qI3 4r riTr ntr a:nq aqt

reiar rq( s drs qr rf,t +s. s rrq 5c( {l 50 drs rcq drr 3r*a 50 drs {c('t 3rft-6 t dt 6nTl: 1,000/' 1.st, 5,000/

fqt r+rra tO OOOI rqq dr fadfta Tffl ?r"q f,I cfr F-,rta 6ir AlrlF'n r!"6 fl lzrara. refifd :iftrq ;qrqnt-6{sr Er rrqr a
Eir{+ {aF(r{ + ar.F s ffi tr $qft-frii eti 6 atr eE(r "ntl ffia a* Ere E-am tuqr "rra ffF(' I Eifud E" fi {zrdla
*i *r * rngr t atdr qGq f,dr {iaEa n{rdrq -qrclftlF{sr €t rnsr Rrra t I Frrra vrdrr (C a{rfr) + Fir vrica cr * rry
500/ rc'!.6r ffqiFa {F qrn 6{ir FlJn t/

The appea! under sub seclion (1) of Seclion 86 of the Finance Act, 1994, to lhe Appellale Tribunal Shall be filed in

quadrupticate in Form S.T.5 as prescribed under Rule 911) of lhe Service Tax Rules, 1994, and Shall be accompanied by a

copy of the order appealed against (one of which shall be cerlified copy) and should be accompanied by a fees of Rs.

1000t where lhe amount ol service lax E inleresl demanded & penally levied oi Rs 5 Lakhs or less, Rs.5000/ where lhe

amounl of service tax 8 interesl demanded & penalty levied is more lhan ,ive lakhs but nol exceeding Rs. Fitly Lakhs,

Rs 10.000t where lhe amounl of service tax & inleresl demanded & penalty levied is more lhan fifty Lakhs rupees, in the

lorm'of crossed bank draft in favour ol lhe Assislant Registrar ol lhe bench of nominated Public Seclor Bank ol the place

where the bench of Tnbunal is situaled / Application made for grant of slay shall be accompanied by a lee ol Rs.500l
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(i) ft-d JtuftIf, 1994 *r irRI 86 Er 3c-qr{r3rl (2) lri (2A) + rdrfd d 6i:rS 3{ff, d-amr lM, 1s94, + 1}qr g(2) (-d

9(2A) }. r6d fftilfta cF{ S.T.-7 I Sr w v}zfr !'i rFt flFr lrr-{ff, i-fiq r.qrq ?rFF 3rqin JBFd (nfu, idq rflr{ !16
r*m crltd $ttrr ff cffai €Frd 6t (r{d t !16 cfa rgrFrd Et+ irBq JiT :rrg# dur{, 

"6rqi 
,1ra 3r*!, 3"O+o, *4"

ricE qai +{rfi-{, +} lr{r&q -qrqrfu6{sr *t 3rrnai rJ iF{* 6r ft&r t} drd 3rd;?i *t ;a fi srtr t dTri 6rfr itft- I i
The appeal under sub seclion (2) and (2A) of lhe seclion 86 lhe Finance Act 1994, shall be liled in For ST.7 as prescribed

under Rule 9 (2) & 9(2A) of the Service Fax Rules, 1994 and shall be accompanied by a copy of order of Commissioner

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cerlified copy) and copy. of the order
passed by lhe Comrnissioner authorizing the Assistant Commissioner or Deputy Commissioner ol Central Excise/ Service Tax
lo ,lle lhe appeal belore the Appellate Tribunal.

(ii) CrFr 116. in*q rara:Ji4 vi trdlsr irffiq qfuf{or (fr) + cfr Jrffi + Er,ri d'tsfr4 r&rE er6 yfuilaff j944 6I
m{r 35\'rF + rirrtd, 3i & ha.+q gfufi-cs, 1994 # lIRr s3 +' 3id{a +{16r +r !fr flr{ A zrl t ri lrre, * cR Jrffi4
qrfu6-{sr r 3r{rf, 6{i FEq tsrd tf6,rtdr 6{ ar4 6 1o cftrrn (10901, ffi ar4 !i Ed-dr td-{lF{ ft, o getar, r< +ae gai-ar
hsrfi-n t, 6r $rrar4 Ffrqr arq, arrtr'h 5w um + ttr/ra rFr f+ ar* drff sqm-a iq ifir srr 6rll rcs t fu+ a ftr

i;ffq ,F1E !16 \.d' i-d16{ A ridfa 'Fia B\' Ir(, 9rd t frF $rft'fr *
(D ur{r tr * t iiarta rrn
(iD ffid a-sr €r fi ,6 aird ulei
(iii) ffi. Er fi.q4r{s t fiqa 6 t ialta tq raic
- m-5 tfi T{ trRr * cr{lrrd Fa.frq (d. 2) 3iltftqF 2014 t rnr t Ti ES trffirll clffi * {ffsr B-{Rni-a
FFra 3rS (,ri irftfr +t arl adi nu

For an appeal lo be filed before the CESTAT, under Seclion 35F of lhe Central Excise Act. 1944 which is also made
applicable to SeNice Iax under Seclion 83 of lhe Finance Acl, 1994, an appeal againsl lhis order shall lie before lhe Tribunat
on paymenl of l0% of the duty demanded where duly or duly and penally are in dispute, or penally, where penally alone is in

dispule, provided lhe amount of pre-deposit payable woutd be subjecl to a ceiiing of Rs 10 Crores,
Under Cenlral Excise and Service Tax. "Duty Demanded'shall include .

(i) amount delermined under Seclion 11 D;

(ii) amounl of errooeous Cenvat Credit taken;
(ii0 amount payable under Rute 6 of the Cenval Credit Rules

_ provjded furlher lhal the provisions of this Seclion shall nol apply to lhe stay application and appeats pending before
any 6ppellate aulhority prior to the commencemenl of lhe Finance (No.2) Act, 2014.

-. rRiI sfdr< 6l Yfrhdrr .xrld-i:(( | R€vlaion applic;tion to Govemmsnt of lndia:
iE xrhr 4'r TrftrE qrft-nr ffiAd rrrdi *. ffiq riqE r|4 rfulira t994 & qm l5EE * crEr rrd6 + Jrfrllrn lrdr
Elild. srl Ea6r,. qateTur vrici idrt, h-a nrrirq rrsp Ei,rn. dl"{n nft{. *ffr Eo rr+a. rra Ftt 4 ta-6*.|0001, +lr€qr qrfl uITFql I
A revision application lies to the Under Secretary, to the covernment of lndia, Revision Applicalion unit, Ministry of Finance,
Departmenl of Revenue 4lh Floor, Jeevan Deep Building, Parliament Streel, New Delhi-11b001, under Section 35EE ol the
CEA 1944 in respecl of the following case, governeal by first proviso to sub,section (l) of Section-3s ibid:

r,, 1fr InE- * ffi ffi{ra t ErFA n. rc {og,a nr* Era *l hd E.r8 A *,isR {6 + qrl7rFi * at{rd qr F.-S l].a 6r{€.ri q.r

I5r^tiFf,: tr;F {-crr T tWt li-EI{ rla crIrrFi * a.{rd, qr ffi friT zE d qr FJrrsi tr Frd+siFF{,r*at{Ia h;ff +rrqri qr
tfr{ll r!fi ,rF A' trrf, * TFsra * rfu *t/
ln case ol iny loss of g"oods, where the loss occurs in transil from a faclory to a warehouse or to another faclory or from one
warehouse lo anolher during lhe course of processing of lhe goods an a warehouse or in storage whelher in a factory or rn a
warehouse

(ii) *. t T{-E!J"? *-q q) Hrd 6r G na $ ffM"r * r{fd {.i sra qr xt a6 idq 3?era T6 + S. (fti{) trrFd d', lt r{rrd i, nr.t E;S TIr( qr tl-r +r ffi.a + rr$ tt /
ln case of rebale of duly of excise on goods exporled lo any country or lerritory oulside lndia of on excisable malenal used in
lhe manufaclure of the goods which are exponed to any counlry or t;ritory outside lndia.

(iii) qft rd{(-rJc+ 6r tzrdrd ffii' ft-ar fiTd + arE{. tcrd qr tsrn +} xrE fua F+qI aqr tr I
ln case o[ qoods exported outsrde tndia export lo Nepal oi Bhutan, wjlhoul paymenl of duty

(iv) {-"ft'.ra 3.qrd i rqraa. rrq +^Trcq t frI' Jrt yTer irJrc rs rQfirq ca itr* En;i cr{ura} + ra qFq fr rrg p r+{ i-n
Jnilr n 3{qF {J{fri) +-a{,TI frfu yfuff"oa 1a. 2i. tggS & !,T{t 109 + rd,{r f*q ey ,g arfs $trar rflrqi}e q,,r r.z tqfiIa lfi\l ,ra Ft/
Credit of any duly allowed lo be utilized lowards paymenl of excise duly on tinal products uoder lhe provisions ol this Act or
lhe Rules made lhere under such order is passed by the Commissiooer (Appeals) on or afler, the daie appointed under Sec.
109 of the Finance (No.2) Acl. 1998.

(v) lrlit-a-d }r}d.- BI a cFqr cqr ssql FA.8 ii. d & ++Aq ricraa rr;F {x+f,) Iffir 2001, * h?rE 9 al 3rFria Bfrfrr. A,
tgxreq*EE{rr&3nr6+,J{T.tdSar$76o,5q^i}fdXr}dd+ffFrfdJralray.ta3nhr&AqF-qrq-{.i6tirdf
*Fo, Itrq +F" ryE rrF JtufrrE t944 *r uT 35-ET * -rd mntrj rl-F A 3rdrfrn & sEq * at ,r{ TR-6 & cff
sdte fi iEll larrt /
The above application shall be made in duplicate in Form No. EA-8 as specilled under Rule,9 of Central Excise (Appeats)
Rules.2001 within 3 months from the date on which lhe order sought to be appealed against is communicaled and shall be
accompanied by iwo copies each of lhe OIO and Order-ln-Appeal. lt should also be accompanied by a copy of"TR-6 Challan
evidencing paymenl of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Maior Head of Accounl

(vi) S{tulr llr}qa + qF, ffiE-d A.t tt-, f* fi }.68ft fi Tf Erf6q I

.,rdl qirt;l I6F (!.a ala' Eq, qr 3:rrd re A d Fqn 200i- *l trFri FFsr r,( t{ n,fa rara r+a r.* rE. sqt t --rrd- 6t a'
i,-qi 1000 -/ 6r rrraEr Bqr irq I

The revision appication shall be accompanied by a lee of Rs. 2O0l where lhe amounl involved in Rupees One Lac or tess
and Rs. 10001 where lhe amounl involved is ftore than Rupees One Lac.

(D) qA 3tla{ I of ,|d 3r.ren ar rrrirr t at rS- {d }rrhr * R(, T6 Tr tlrrdra. ,qt{a an i +ar rar qrFit is ..rz }
ii$$A fior q6 -r4 t -rj l faq s{Frfr lMlu,qfu-6,sr h.q n$-agr xdL sr+rr Tt r.4.}n}.i qr srar t rr
ln cise, d lhe order covers vaflous numbers of order- in Original, fee for each O.l.O. should be paid in lhe atoresaid manner,
not u/ilhslanding lhe fact that the one appeal to the Appellanl Tribunal or lhe one application to the Cenlral Govl. As lhe case
may be, is filled lo avoid scriptoria work if excisinq Rs. 1 lakh lee of Rs. 100/- for each

(E) qlrRirifua ;?I{r6rq Ta xfuG-{F 1975. }- E{fi I * 1'.TFq {a }'atr r.{ FrJra nrtrr 6 qp ql e,rllfta 6 50 rq} ar
Errznirq rin6 Ftf*-d dn p-a aftr,r /
One copy of applicalion or O LO. as the case may be, and lhe order of lhe adjudicaling aulhority shall bear a court fee slamp
of Rs. 6.50 as prescribed under Schedule-l in lerms of the Courl Fee Act,1975, as amended.

lF) ffet T.4, +dfq r4rc 
'I-"E 

!?i fdrn{ JtrIq prrrfuflur (+rt ffit ffi. 1982 t EEF ra na rafrra rmai +t
Fffia 6r* {.& fui # tltr:t tzra rft-i R-fl 

"rrfl tt /

Altenlion is also inviled to the rules covering lhese and olher relaled mallers cofltained in the Customs, Excise and Service
Appellale Tribunal (Procedure) Rules, 1982.

IG) lri, ]rdl#q trIM d ]r+d ert-d Fri t +idfid -qrr+ fuiTd lif, r&-;rrE sraur; r. (}r', l{{tfl$ Esll,i-s drT-E-a
www cbec qov.in +i iE Fr) t I i
For lhe elaborate, delailed and latesl provisions relating to filing of appeal lo lhe higher appellate authority, lhe appellant may
refer lo lhe Departmenlal website www.cbec.gov.in
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RDE -IN- PPEA

M/s, SHIV LOGISTICS, Office No. 66, Shakti Shopping Centre, Shakti

Nagar, Mundra, District- Kutch-37042i (hereinafter referred to as.the appellant,) have

flled the present appear against the order-in-original No. o5lcl20r6 dated 29.07.2016
(hereinafter referred to as the 'impugned order') passed by the Joint Commissioner,

Central Excise & service Tax, Gandhidham (hereinafter referred to as .the 
rower

adjudicating authority').

2' The facts of the case in brief are that the apperant had rendered cargo
Handling service falring under section 65 (105) (zr) of the Finance Act, 1994 (hereafter

referred to as the "Act") and hording service Tax Registration No. AHApC6703HSD001.

Earlier a case had been booked against the appeilant for short / non payment of service

tax amounting to Rs. 36,40,34gl- for the period from January 2or2 to september 2012

which resulted into issuance of show Cause Notice bearing No. v.sr/AR - srr &
RlADCl22u20l3 dated 08.10.2013, wherein the lower adjudicating authority had vide

olo No. l5lADC120L5 dated 23.02.2015 confirmed the demand of service tax of Rs.

36,40,3481- under section 73(1) of the Act, ordered recovery of interest under section
75 of the Act and appropriation of Rs. 36,40,34g1_ and Rs. 4,51,7171- already paid

against duty confirmed and interest liability. He also imposed penalties under Section
70, 77 and 78 of the Act, whire dropping proposar for penarty under section 76 of the
Act because of penalty under Section 7g of the Act.

2.t An inquiry was initiated by the department and statements of shri Mohd.

Asif Kutchi, Accountant and Authorized person of the appeilant was recorded on

26.08.2013 and further statements of Shri Batuksinh sodha, Manager and Authorized

Person of the appeilant were recorded on 2g.10.2013 & again on 31.12.2013 wherein

they inter alia stated that the appellant was providing handling cargo service i. e.

loading and unroading of cargo; that earrier a case had been booked against the
appellant for non payment of service tax though they collected the same for the period

from January 2012to september 2012 however, the appeilant had paid the same; that
the appellant again collected service tax for the period from october 2oI2 toJune 2013

but did not pay to the Government exchequer. As per provisions of section 68 of the

Act read with Rure 6 of the Rures, the appeilant (being a proprietary concern) was

required to pay service tax by the 5th day of the month following the quarter in which

the services were rendered whereas the appellant had collected service tax but had not

deposited to the Government exchequer. The appeilant deposited Rs. 11,84,154/-

towards vide challan dated 04.09.2013 and dated 07.og.2or3 and interest Rs. 13,500/-

vide challan dated 04.09.2013 only after department initiated inquiry. The present
Page No. 3 of B
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appeal against the impugned order is in respect of show cause Notice bearing No,

V.ST/AR-GDM/ADC(PV)|9212014-15 dated 13.08.2014, covering the period from

october-12 to June-13, wherein the lower adjudicating authority has confirmed the

demand of service tax amounting to Rs. 11,84,1541- under section 73 of the Finance

Act, 1994 (hereinafter referred to as the "Act"); ordered recovery of interest under

section 75 of the Act and imposed penalties under Section 78 of the Act and Section 77

of the Act.

3. Being aggrieved by the impugned order, the appellant has preferred the

present appeal on the grounds as:

3.1 They paid Service Tax amounting to Rs.11,84,1541- along with interest via

challans dated 04,09.2013 and dated 07.09.2013 before issuance of scN on

13.08.2014. Hence, no scN should have been issued as per provisions of section 73(3)

of the Act and no penalty should have been imposed on them, They relied on the

following judgments:-

(i) Kandla Earth Movers- 2013 (30) STR 622 (Tri. -Ahmd)
(ii) Manipal County- 2014 (36) STR J188 (Kar)
(iii) ABE Value Point System Pvt. Ltd -2014 (34) STR J145 (Kar)
(iv) Dinesh Chandra Agarwal -2013 (31) STR 5 (Guj)
(v) Lawn Textile Mills Pvt Ltd- 2013 (297) ELT 561 (Tri. - Chennai)
(vi) P Govindraj -2014 (36) STR 400 (Tri.- Ahmd.)
(vii) Jay Shipping-2010 (20) STR 774 (Tri.- Ahmd.)
(viii) CMA CGIY Global (India) Pvt. Ltd. - 2016 (41) StR 292 (Tri. - Mum)
(ix) Sinhagad Technical Education Society - 2016 (41) STR 283 (Tri. - Mum)
(x) Bombay Intelligence Security (tndia) Ltd - 2015 (40) STR 158 (Tri. - Mum)

4. Personal Hearing in the matter was held on 2g.06.2016 wherein shri R.

subramanya, Advocate, appeared on behalf of the appellant and reiterated the grounds

of appeal.

Findings:

5. I have carefully gone through the impugned order, appeal memorandum,

records of personal hearing and the documents submitted by the appellant. The limited

issue to be decided in the present appeal is as to whether the appellant ls liable to

imposition of penalty under Section 77 and 78 of the Act or otherwise.

6. I find that the impugned show cause notice was confirmed by the rower

adjudicating authority on the ground of non-payment of service tax though collected

the same by the appellant with suppression of the facts with intent to evade payment of

service tax.

7. I also find that the appellant has not disputed payment oF service tax but

has only disputed the imposition of penalties under section 77 andTB of the Act on the
Page No 4 of 8 $DE-
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ground that the appellant had paid Service Tax along with interest before issuance of

show cause notice and, therefore, no penalty could be imposed upon them as per

various case laws already decided and contended that once the service tax along with

interest is paid and also duly intimated to the authorities, sub-section 3 of section z3

comes into operation.

B. For clarity, sub-section (3) and sub-section (4) of Section 73 of the

Finance Act, 1994 are re-produced hereunder:-

(3) where any service tax has not been tevied or paid or has been short-/evied or short-
paid or erroneously refunded, the person chargeable with the seruice tax, or the person
to whom such tax refund has erroneously been made, may pay the amount of such
service tax, chargeab/e or effoneously refundee on the basis of his own asceftainment
thereof, or on the basis of tax ascertained by a central Excise officer before setuice ot
notice on him under sub-sectton (1) in respect of such seruice tax, and inform the
[central Excise officerJ of such payment in writing, whq on receipt of such information
shall not serve any notrce under sub-section (1) in respect of the amount so paid :

Provided that the [central Excise officer| may determine the amount of short-payment of
seruice tax or erroneously refunded service tax, if any, which rn his opinion has'not been
paid by such person an4 then, the [centrar Excise officerJ shar proceed to recover such
amount in the manner specified in this section, and the period of [thirty nonths| referred
to in sub-section (r) sha/l be counted from the date of receipt of such information of
payment.

Explanation.[4 - For the removat of doubts, it is hereby declared that the interest under
section 75 shall be payable on the amount patd by the person under this sub-section and
also on the amount of short payment of seruice tax or erroneously refunded service tax, if
any, as may be determined by the [Centra/ Excise OfficerJ, but for this sub_section.

[Explanation 2. - For the removal of doubts, it is hereby dectared that no penalty under
any of the provisions of thrs Act or the rules made thereunder shall be imposed in respect
of payment of service tax under this sub-section and interest thereon,J

(4) Nothing contained in sub'section (3) shar apply to a case where any service tax has
not been /evied or paid or has been short-levied or short-paid or erroneously refunded by
reason of -

(a) fraud; or
(b) collusion; or
(c) wilful mis-statement; or
(d) suppression of facts; or
(e) contravention of any of the provisions of this chapter or of the ru/es made
thereunder with intent to evade payment of service tax,

8.1 Thus, sub-section (3) of section 73 of the said Act provides that the

central Excise officer shall not serve any notice under section 73(1) of the said Act,

when any service tax not levied or paid or has been short-levied or short-paid or

erroneously refunded, is paid along with interest, prior to issuance of notice. However,

sub-section (4) of Section 73 specifically provides that nothing contained in sub-section

(3) of section 73 shall apply to a case where any service tax has not been levied or paid

or has been short-levied or short-paid or erroneously refunded by reason of fraud;

collusion; wilful mis-statemenu suppression of facts; or contravention of any of the
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provisions of this chapter or of the rules made there under with intent to evade

payment of service tax.

8.2 The records evidently make it clear that the appellant was liable to depr:sit

service tax for the quarter or (1) October 2012 to December 2012 by 05.01.2013; (2)

January 2013 to March 2013 by 31.03.2013 and (3) Aprir 2013 to June 2013 by

05.07.2013. However, the appellant paid service tax on 04.09.2013; 04.09.2013 and

07.09.2013 respectively. Taking into consideration the rate oF interest, I flnd that an

amount of Rs. 13,500/- appropriated against interest liability is not sufficient to
discharge their interest liability in full. The lower adjudicating authority has also ordered

that "remaining amount of interest, if any, should also be recovered,,, Thus, the

appellant's plea that they have paid service tax along with interest it not correct.

9. I find that this case was detected by the department after it made inquiry

that the appellant collected service tax from their customers but intentionally not

deposited the same into Government account, The records indicate that the appellant

failed to file correct returns for the relevant period on due dates and thereby acted

deliberately in defiance of the law with intent to evade payment of service tax collected.

These facts were narrated in the show cause notice and the impugned order confirmed

demand under proviso to section 73(1) of the said Act. I, therefore, hold that the

present case does not come under purview of secUon 73(3) of the Finance Act, 1gg4

and the argument of the appellant is not tenable at all in this regard.

10. I also find that section 78 of the Act was amended with effect from

14.05.2015 and it was provided that where a notice has been served under sub-section

(1) of section 73 or under the proviso thereto, but no order has been passed under

sub-section (2) of section 73,before the date on which the Finance Bill,2015 receives

the assent of the President, then the provisions of amended section 76 or section 78,

as the case may be applicable. In the instant case, since the impugned order has been

issued on 30.11.2015, penal provisions will be governed under amended section zB of
the Act, as amended w. e. f. 14.05.2015. Amended secilon 78 is reproduced below for

ready reference:-

L

,19TT9N t78. Penalty for faiture to pay seruice tax for reasons of frau4 etc. _(1) where any service tax has not been ievied or pare or his been short-levtei oi iitort_pa/4 or erroneously refundel by reason of fraud or'col/uston or wi/ful mis-statenent ir
suppresston of facts or contravention of any of the provisions of this chapter or of thti ribs
made there under with the intent to evade'paymeni of service tax, the pirson wno nas iiii
served notice under the provrso to sub-section (1) of section 73 sha//, in addition to thte
servicg ta7 and interest specified in the notice, be ilso riabre to pay a penarty which shali bi
equal to hundred per cent. of the amount of such seruice tax : '

Provile1 that in respect of the cases where the detai/s relating to such transacttons arerecorded in the specified records for the period beginning with tie sth Apr( zoii"iii" tiZ
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1n .whlch the Finance Bill, 2015 receives the assent of the president (both days

inclusive), the penalty shart be frfty per cent. of the seruice tax so determined :

t

(i) the date of servlce of notice under the proviso to sub-section (1) of section 73, the
penalty payable shall be flfteen per cent. of such service tax and proceedings in
respect of such service tax, interest and penalty shalr be deemed to be concrudid:

(i0 the date of receipt of the order of the Central Excise Officer determining the amount
of serwce tax under sub-section (2) of sectton 73, the penaltv payab/e shall be
twentv-five oer cent. of the serube tax determined .so

a t vtso
available onlv if the amount of such reduced oenaltv is a Daid within such ocriod :

Explanation. - For the purposes of this sub-section, "specified records,,means records
including computerised data as are required to be maintaiied by an assessee ln accordance
wlth any.law for the time being in force or where there is no sich requiremenc the invoiies
recorded by the assessee in the books of accounts shalr be considered as the specia
records.

(Emphasis supptied)

10.1 It is correct that the appellant has paid service Tax before issuance of
impugned show cause notice but they failed to pay interest amount in full and also

failed to pay any amount towards penalty. They failed to pay penalty @15% of service

tax within a period of thirty days of the date of service of notice and arso faired to pay

penalty @25olo of service tax within a period or thirty days of the date of receipt of the

order even though reduced penarty is avairabre only when reduced penarty is arso paid

within such period. Therefore, the case laws, provisions and other reliance made by the

appellant are not applicable in the present case.

10.2 It is arso on record that the appelrant has not paid service tax on their
own even though collected from their customers. They paid Service Tax before issuance

of impugned show cause notice but they did so after department detected their non-
payment on detailed inquiry in this regard. It is evident that the facts of collection of
service Tax and non-payment thereof were suppressed by the appeilant with intent to
evade payment of service tax. The lower adjudicating authority confirmed the demand

along with interest and imposed penalty under section 78 of the Act in view of the
above facts. The case laws reried upon by the appellant are not appricabre to the order
passed after 14.05.2015 i. e. amended Section 78 ofthe Act. The appelrant paid service

tax only after the depaftment established coilection of service tax by them from

customers but not paid to the Government exchequer. The show cause notice has been

issued proposing imposition of penalty under section 78 of the Act because appelrant
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failed to pay penalty @150/o of service tax before issuance of scN. The appellant also

did not pay penalty @15% of service tax within 30 days from date of receipt of sCN

and also did not pay @25% of service tax within a period of thirty days of the date of

receipt of the order proposing imposition of penalty under section 7g of the Act.

Therefore, I am of view that imposition of penalty equal to service tax determined

under section 78 of the Act by the lower adjudication authority is legal and proper.

However, the lower adjudicating authority was required to give option to the appellant

in his order - in - original discussing clause (ii) of second proviso to section 78 of the

Act, that if the appellant pay interest and reduced penalty within 30 days from the

receipt of the adjudication order then penalty would get reduced to 25o/o of service tax

so determined. Having not been done so by the lower adjudicating authority, payment

of full interest liability as well as reduced penalty of 25o/o of service tax can be availed

by the appellant within 30 days of receipt of this order, as per railo of the judgement of

the Hon'ble supreme court in the case of R. A. shaikh paper Mills p. Ltd. reported at

2016 (335) E.L.T. 203 (S.C.) read with CBEC Circutar F. No. 208/0712008 - CX - 6

dated 22.05.2008.

11, As discussed in Para 9, the appellant has failed to file correct returns for

the relevant period on due dates and therefore imposition of penalty of Rs. 10,000/-

under Section 77 of lhe Act by the lower adjudicating authority is justifled.

gq"rrdt aS'r{T n$ffra$ ssra +r EqiRT Jqrtfld ath t B-qr anr trtt

12

o R.P.A,D

To,

The appeal filed by the appellant stands disposed off in above terms

fi-TTR
c

3{ryd (3r+tr)

*. fslq dYftF.+-€,

lift-€ i. €,€,, crFd sffr'q tter,

erFd drR, g<r, Efu+r - +-ta.

ft-d - .77otr27

The Chief Commissioner, GST & Central Excise, Ahmedabad.
The Commissioner, GST & Central Excise, Gandhidham.
The Assistant Commissioner, GST & Central Excise
Gandhidham.

Guard File.

\^.
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3

4

ilR-

Division,

lvl/s. SHIV LOGISTICS,

Offlce No.66, Shakti Shopping Centre,

Shakti Nagar, Ivlundra,

District- Kutch-370421.

Coov to:
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failed to pay penalty @150/o of service tax before issuance of SCN. The appellant also

did not pay penalw @15% of service tax within 30 days from date of receipt of scN

and also did not pay @25% of service tax within a period of thirty days of the date of

receipt of the order proposing imposition of penalty under section 78 of the Act.

Therefore, I am of view that imposition of penalty equal to service tax determined

under section 78 of the Act by the lower adjudication authority is legal and proper.

However, the lower adjudicating authority was required to give option to the appellant

in his order - in - original discussing clause (ii) of second proviso to section 78 of the

Act, that if the appellant pay interest and reduced penalty within 30 days from the

receipt of the adjudication order then penalty would get reduced to 25o/o of service tax

so determined. Having not been done so by the lower adjudicating authority, payment

of full interest liability as well as reduced penalty of 25o/o of service tax can be avalled

by the appellant within 30 days of receipt of this order, as per ratio of the judgement of

the Hon'ble Supreme Court in the case of R. A. Shaikh paper Mills p. Ltd. reported at

2016 (335) E.L.T, 203 (S.C.) read with CBEC Circular F. No. 208/07|2OOS - CX - 6

dared 22.05.2008.

11. As discussed in Para 9, the appellant has failed to file correct returns for

the relevant period on due dates and therefore imposition of penalty of Rs, 10,000/-

under Section 77 of the Act by the lower adjudicating authority is justified.

te raru a*fitar$ y.fta qr F!'arr 3q-tfld aft+ t Bqr arar tr

The appeal filed by the appellant stands disposed off in above terms
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The Chief Commissioner, GST & Central Excise, Ahmedabad.
The Commissioner, GST & Central Excise, Gandhidham.
The Assistant Commissioner, GST & Central Excise Division,
Gandhidham.

Guard File.
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Mis. SHIV LOGISTICS,

Office No.66, Shakti Shopping Centre,

Shakti Nagar, Mundra,

District- Kutch-370421,
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