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ORDER-IN-APPEAL

M/s. SHIV LOGISTICS, Office Mo. 66, Shakti Shopping Centre, Shakti

Magar, Mundra, District- Kutch-370421 (hereinafter referred to as 'the appellant”) have

filed the present appeal against the Order-in-Original Ne. 05/1C/2016 dated 29.07.2015

(hereinafter referred to as the ‘impugned order’) passed by the Joint Commissioner,

Central Excise & Service Tax, Gandhidham (hereinafter referred to as ‘the lower
adjudicating authority”).

2 The facts of the case in brief are that the appellant had rendered Cargo
Handling service falling under Section 65 (105) (zr) of the Finance Act, 1994 (hereafter
referred to as the "Act”) and holding Service Tax Registration Mo, AHAPCE703HSDO01.
Earlier a case had been booked against the appellant for short / non payment of service
taw amounting to Rs. 36,40,348/- for the period from January 2012 to September 2012
which resulted into issuance of Show Cause Notice bearing No. V.ST/AR - STII &
R/ADC/221/2013 dated 08.10.2013, wherein the lower adjudicating authority had vide
OIO No. 15/ADC/2015 dated 23.02.2015 confirmed the demand of service tax of Rs.
36,40,348/- under Section 73(1) of the Act, ordered recovery of interest under Section
75 of the Act and appropriation of Rs. 36,40,348/- and Rs, 4,51,777/- already paid
against duty confirmed and interest liability. He also imposed penalties under Saction
70, 77 and 78 of the Act, while dropping proposal for penalty under Section 76 of the
Act because of penalty under Section 78 of the Act.

2.1 An inquiry was initiated by the department and statements of Shri Mohd.
Asif Kutchi, Accountant and Authorized Person of the appellant was recorded on
26.08.2013 and further statements of Shri Batuksinh Sodha, Manager and Authorized
Person of the appellant were recorded on 28.10.2013 & again on 31.12.2013 wherein
they inter alia stated that the appellant was providing handling cargo service |, e,
loading and unloading of cargo; that earlier a case had been booked against the
appellant for non payment of service tax though they collected the same for the period
from January 2012 to September 2012 however, the appellant had paid the same: that
the appellant again collected service tax for the period from October 2012 to June 2013
but did not pay to the Government exchequer. As per provisions of Section 68 of the
Act read with Rule 6 of the Rules, the appellant (being a proprietary concern) was
required to pay service tax by the 5™ day of the manth following the guarter in which
the services were rendered whereas the appellant had collected service tax but had not
deposited to the Government exchequer, The appellant deposited Rs, 11,84,154/-
towards vide challan dated 04.09.2013 and dated 07.09.2013 and interest Rs. 13,500/-

vide challan dated 04.09.2013 only after department initiated inquiry. The present
Paga Mg Jaf 8
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appeal against the impugned order is in respect of Show Cause Notice bearing No.
V.ST/AR-GDM/ADC(PV)/92/2014-15 dated 13.08.2014, covering the period  from
October-12 to June-13, wherein the lower adjudicating authority has confirmed the
demand of service tax amounting to Rs. 11,84,154/- under Section 73 of the Finance
Act, 1994 (hereinafter referred to as the "Act"); ordered recovery of interest under
Section 75 of the Act and imposed penalties under Section 78 of the Act and Section 77
of the Act.

3 Being aggrieved by the impugned order, the appellant has preferred the
present appeal on the grounds as:

3:1 They paid Service Tax amounting to Rs.11,84,154/- along with interest via
Challans dated 04.09.2013 and dated 07.09.2013 before issuance of SCN on
13.08.2014. Hence, no SCN should have been issued as per provisions of Section 73(3)
of the Act and no penalty should have been imposed on them. They relied on the
following judgments:-

(1) Kandla Earth Movers- 2013 (30) 5TR 622 (Tri. -Ahmd)

{H} Manipai County- 2014 (36) STR J188 (Kar)

{fl) ABE Value Paint System Pvt. Ltd -2014 (34) STR 1145 {Kar)

{iv) Dinesh Chandra Agarwal -2013 (31) 5TR 5 (Guj)

(v} Lawn Textile Mills Pvt Ltd- 2013 (297) ELT 561 (Tri. - Chennal)

(wi) P Gewvindraj -2014 (36) STR 400 (Tri.- Ahmd.)

(vil) Jay Shipping-2010 (20) 5TR 774 (Tri.- Ahmd, )

(wiii) CMA CGM Global (India) Pvt. Ltd. - 2015 (41) STR 282 (Tri. - Mum)

(ix} Sinhagad Technical Education Society ~ 2016 (41) STR 283 (Tri, - Mum)
() Bombay Intelligence Security (India} Ltd — 2015 {40) STR 158 (Tl - Mum)

4, Personal Hearing in the matter was held on 28.06.2016 wherein Shri R.
Subramanya, Advocate, appeared on behalf of the appellant and reiterated the grounds
of appeal,
Findings:
5. I have carefully gone through the impugned order, appeal memaorandum,

records of personal hearing and the documents submitted by the appellant. The limited
Issue to be decided in the present appeal is as to whether the appellant is liable to
imposition of penalty under Section 77 and 78 of the Act or otherwise.

6. I find that the impugned show cause notice was confirmed by the lower
adjudicating authority on the ground of non-payment of service tax though collected
the same by the appellant with suppression of the facts with intent to evade payment of
service tax,

7. I also find that the appellant has not disputed payment of service tax but

has only disputed the imposition of penalties under Section 77 and 78 of the Act on the
Page Na 4 of
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ground that the appellant had paid Service Tax along with interest before issuance of
show cause notice and, therefore, no penalty could be imposed upon them as per
varous case laws already decided and contended that once the service tax along with
Interest is paid and also duly intimated to the authorities, sub-section 3 of Section 73
comes into operation.

8. For clarity, sub-section (3) and sub-section (4) of Section 72 of the
Finance Act, 1994 are re-produced hereunder:-

i3] Wihere any service fax has not been levied or paid or has beent short-levied or short-
pand or erronecusly refiinded the' person chargeable with the service fax, or the person
la whom such tax refund has ermoneously been made, may pay the amount of such
service fax, chargealie or erroneously refunded, on the basts of his own ascertainment
thereof, or-on the basis of tax ascertained by a Central Excise Officer before service of
mmmmmmmsecmn{ﬂmmwdm:mm and fform Hhe
fmmmjwmmmmmmmmwmm:
MMMmmum;mmr!meﬁmMWMWpaﬂ:

Frovided that the [Central Excise Offficer] may determing the amount of short<payment of
service [av or erroneously refunded service tax, if any, wihich in his apinion has not been
paid by sueh person and, then, the [Central Excise Officer] shall proceed (o recover such
amaunt in the manner specified in this section, et the period of [thirty months] referred
o in sub-section (1) sha¥ be counted from the date of recelpt of such information of
DR ErnenL

Expianation.[1] = For the removal of doubts, it is hereby daclared that the interest unider
section 75 shall be payable an the amount paid by the person under this sub-section and
atmmﬂmamam#ufmmmpmnrnrmmﬂmwm’mmmm i
@y, a3 may be determined by the [Central Excise Officer], but for this sub-section.

[Explanation 2. — For the removal of doubts, it & herely declared that no penalty under
any of the provisions of this Act w:@m@smmﬂmwwwmmﬁm
of payment of service tax under this sub-section and inferest therean. |

(4] Nothing contained in subr-section (3) shall apply to 2 case where any service tax has
not been levied or paid or has beenﬂm#—!eu@dwmﬁﬂarmmm&mwm

FEgson of —
{a) fraud: or
fi) colliusion, or

fc) wilful mis-statement; or

(i) suppression of facts; or

fa) comravéntion of any of the provisions of this Chapler or of the rules made

Ehereunder with infent fo evade payment of sernvice tarx,
8.1 Thus, sub-section (3) of Section 73 of the said Act provides that the
Central Excise officer shall not serve any notice under Section 73(1) of the said Act,
when any service tax not levied or paid or has been short-levied or short-paid or
errgneously refunded, is paid along with interest, prior to issuance of natice. However,
sub-section (4) of Section 73 specifically provides that nothing contained In sub-section
(3) of Section 73 shall apply to a case where any service tax has not been levied or paid
or has been short-levied or short-paid or erroneously refunded by reason of fraud;

collusion; wilful mis-statement; suppression of facts: or contravention of any of the
Faga Mo SolE
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provisions of this Chapter or of the rules made there under with intent to evade
payment of service tax.

8.2 The records evidently make it clear that the appellant was liable to deposit
service tax for the quarter of (1) October 2012 ta December 2012 by 05.01.2013; (2)
January 2013 to March 2013 by 31.03.2013 and (3) April 2013 to June 2013 by
05.07.2013. However, the appellant paid service tax on 04.09.2013; 04.09.2013 and
07.09.2013 respectively, Taking into consideration the rate of interest, | find that an
amount of Rs. 13,500/- appropriated against interest liability is not sufficient to
discharge their interest liability in full. The lower adjudicating authority has also ordered
that "remaining amount of interest, if any, should also be recovered”. Thus, the
appellant’s plea that they have paid service tax along with interest it not correct,

9, I find that this case was detected by the department after it made inguiry
that the appellant collected service tax from their customers but intentionally not
deposited the same into Government account. The records indicate that the appellant
failed to file correct returns for the relevant period on due dates and thereby acted
deliberately in defiance of the law with intent to evade payment of service tax collected.
These facts were narrated in the show cause notice and the impugned order confirmed
demand under proviso to Section 73(1) of the said Act, I, therefore, hold that the
present case does not come under purview of Section 73(3) of the Finance Act, 1994
and the argument of the appellant is not tenable at all in this regard,

10 I also find that Section 78 of the Act was amended with effect from
14.05.2015 and it was provided that where a notice has been served under sub-section
(1) of Section 73 or under the proviso thereto, but no order has been passed under
sub-section (2) of Section 73, before the date on which the Finance Bill, 2015 receives
the assent of the President, then the provisions of amended Section 76 or Section 78,
as the case may be applicable. In the Instant case, since the impugned order has been
Issued on 30.11.2015, penal provisions will be governed under amended Section 78 of
the Act, as amended w. e, f. 14.05.2015. Amended Saction 78 15 reproduced below for
ready reference:-

SECTION [78, Penalty for failure to pay service tax for reasons of fraud, etc, —

(1) Where any service lax has mot been fevied or paid, or has been short-fevied or shart-

pakd, or eroneously refunded, By reason of fraud or collusion or wilfiyl fe-sfatemant or

Suppression of facts or contravention of any of the provisions of this Chapler or of ihe nides

made there under with the intert to evade payment of service lax, the persan who has been

served motice wnder the proviso to sub-section (1) of section 73 shall in addition fo the

service fax and interest specified in the notice. be ako labie ko pay a penally which shall be
equal to hundred per cent. of the amount of such senvice tai

Provided thal in respect of the cases where the detads Feing fo SUCh framsactions ans
recorded in the speoified recands for the period beginning with the Sth April, 2011 upto the ﬁt’;\;‘g——’
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date on which the Bnance Bl 2015 receives the assent of the President (both a3ys
inclusive), the penalty shall be fifty per cent. of the service ta so defermined :

il IMQEMMMWWEMMEMMMHHHJMMMHME
penaily payable shall be fifteen per cent. afﬂq:hsemreta.randmeedrhgsm
respact of such sarvice fax, WHMMWEMFMMMMMM-

(e} fﬁemmrﬁmmmmmrﬂe&mﬂmﬁﬂﬁwm@mﬂm:
of service tav under sub-section (2) of section 73,

tweniy-five per cant. of the service tax 50 determingd
mwm_mmmm
Explanation, — For the purposes of this sub-section, ‘Specified records™ means records
inciging computerised data as are reguired to be maintained by an assessee i accprdance
iith any iaw for the time being in force or where there is no such reguirement, the imoices

mﬂeﬁﬁrmmﬂmmﬁmhﬂaﬁsﬂfﬁmmﬂmﬂhmﬂmwm
recons,

(Emphasis supplied)

10.1 It is correct that the appellant has paid Service Tax before issuance of
impugned show cause notice but they failed to pay Interest amount in full and also
failed to pay any amount towards penalty. They failed to pay penalty @15% of service
tax within a period of thirty days of the date of service of notice and also failed to pay
penalty @25% of service tax within a period of thirty days of the date of receipt of the
order even though reduced penalty is available only when reduced penalty is also paid
within such period. Therefore, the case laws, provisions and other reliance mada by the
appellant are not applicable in the present case.

10.2 It is also on record that the appellant has not paid service tax on their
own even though collected from their customers, They paid Service Tax before Issuance
of Impugned show cause notice but they did so after department detected their non-
payment on detalled inquiry in this regard. It is evident that the facts of collection of
Service Tax and non-payment thereof were suppressed by the appellant with intent to
evade payment of service tax. The lower adjudicating authority confirmed the demand
along with interest and imposed penalty under Section 78 of the Act in view of the
above facts. The case laws relied upon by the appelfant are niot applicable to the order
passed after 14.05.2015 i. e, amended Section 78 of the Act. The appellant paid service
tax only after the department established collection of service tax by them from
customers but not paid to the Government exchequer, The show cause notice has been
Issued proposing imposition of penaity under Section 78 of the Act because appeliant

Page bz 7old
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failed to pay penalty @15% of service tax before issuance of SCN. The appellant also
did not pay penalty @15% of service tax within 30 days from date of receipt of SCN
and also did not pay @25% of service tax within a period of thirty days of the date of
receipt of the order proposing imposition of penalty under Section 78 of the Act.
Therefore, I am of view that imposition of penalty equal to service tax determined
under Section 78 of the Act by the lower adjudication authority is legal and proper.
However, the lower adjudicating authority was required to give option to the appellant
in his Order — in - Original discussing clause (il) of second proviso to Section 78 of the
Act, that if the appellant pay interest and reduced penalty within 30 days from the
receipt of the adjudication order then penalty would get reduced to 25% of service tax
so determined. Having not been done so by the lower adjudicating authority, payment
of full interest liability as well as reduced penalty of 25% of service tax can be availed
by the appellant within 30 days of receipt of this order, as per ratio of the judgement of
the Hon'ble Supreme Court in the case of R, A. Shaikh Paper Mills P, Ltd, reported at
2016 (335) EL.T. 203 (S.C.) read with CBEC Circular F. No. 208/07/2008 — CX - 6
dated 22.05.2008,

11. As discussed in Para 9, the appellant has failed to file correct returns for
the relevant period on due dates and therefore imposition of penalty of Rs. 10,000/
under Section 77 of the Act by the lower adjudicating authority Is justified.

0 HITFEwAT ZART & s i W e swes aiE & e s g
12. The appeal filed by the appellant stands disposed off in above terTﬁl o
RS
(AT ) ok
Hrgwd (Irdrew)
By RPAD.

To,

= ——_— e —— = = —_—

A e st
M/s. SHIV LOGISTICS,

| Office No. 66, Shakti Shopping Centre, w7 es, wfFa i dex,

| Shakti Nagar, Mundra, o A, He, R - w
District- Kutch-370421, = 10421 |

 — —— —_— —

Copy to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad.

2. The Commissioner, GST & Central Excise, Gandhidham.

3 The Assistant Commissioner, GST & Central Exrise Division,
Gandhidham.

4, Guard File,
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failed to pay penalty @15% of service tax before issuance of SCN. The appellant also
did not pay penalty @15% of service tax within 30 days from date of receipt of SCN
and also did not pay @25% of service tax within a period of thirty days of the date of
receipt of the order proposing imposition of penalty under Section 78 of the Act,
Therefore, I am of view that imposition of penalty equal to service tax determined
unter Section 78 of the Act by the lower adjudication authority is legal and proper.
However, the lower adjudicating authority was required to give option to the appeliant
in his Order - In - Original discussing clause (i) of second proviso to Section 78 of the
Act, that If the appellant pay interest and reduced penally within 30 days from the
receipt of the adjudication order then penalty would get reduced to 25% of service tax
s0 determined. Having not been done so by the lower adjudicating authority, payment
of full interest liability as well as reduced penalty of 25% of service tax can be availed
by the appellant within 30 days of receipt of this order, as per ratio of the judgement of
the Hon'ble Supreme Court in the case of R, A. Shaikh Paper Mills P. Ltd. reported at
2016 (335) E.L.T. 203 (S5.C.) read with CBEC Circular F, No. 208/07/2008 - CX - 6
dated 22.05.2008,

11, As discussed in Para 9, the appellant has falled to file correct returns for
the relevant period on due dates and therefore imposition of penalty of Rs. 10,000/-
under Section 77 of the Act by the lower adjudicating authority s justified.

12 FNFFA ZAR gat B oy 3der 7 Foenr IREE ais & B aner b
12 The appeal filed by the appellant stands dispesed off in above terms.
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Copy to: 1. The Chief Commizsioner, G5T & Central Excise, Ahmedabac,

2. The Commissioner, GST & Central Excise, Gandhidham.

3 The Assistant Commissioner, GST & Central Excise Division,

Gandhidham.
4. Guard Hie.
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