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Appeal No: V2l70 /GDM/2016
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:: ORDERS lN APPEAL::

M/s. Johnson Matthey Chemicals lndia Pvt Ltd Shed No. S-2,

Survey No. 169lP90lP2lP1lP16, Adani Port Road, Village- Dhrub, Mundra,

Kutch- 37042'1 (hereinafter referred to as "the appellant") filed two

appeals against Orders-in-Original No. Refund/ 0812016-17 dated

28.09.2016 and Refund/ 091 2016-17 dated 23.1 1 .2016 (hereinafter referred

/o as "the impugned orders"), both passed by the Deputy Commissioner,

Centrai Excise Division, Bhuj (hereinafter referred to as "the adjudicating

authority").

2. The brief facts of the case are that the appellant hac filed

two refund claims for the period covering Jan,2016 to March,2016

(Rs.1,98,45,0221-) and April, 2016 to June. 2016.(Rs.1,98,75,6601) oi un

utilized Cenvat Credit under Rule 5 of Cenvat Credit Rules, 2004

rherernafter referred to as "the Rules") read with Notification No. ?-71201?-

CE (NT) dated 18.06.2012 The adjudicating authority vide impugned

orders rejected both refund claims holding that the appellant attempted tc

avail double benefits as much as they claimed the benefit of "Duty

Drawback" under Customs and Central Excise duties and Service Tax

Diawback Rules, 1995 (hereinafter referred fo as "Drawback Rules'' ' ar:r:,

benefit of service tax refund on each of the export corrsignmerri: rir

violation of the provisions made under the Cenvat Credit Rules, 2004

3. Being aggrieved with the impugned orders, the appetlant

preferred the present appeal, mainly, on the foliowing grounds:

(i) As per Circular No. B3-Cus dated 16. 10.2C0C

simultaneous availment of the Service Tax Refund alongwith availment of

Customs Portion Drawback is allowed;

(ii) Circular No. 104713512016-Cx dated 16.09 2016 elso

clarrfies that even when input stage rebate rs taken, custcms pcrtiori

drawback is admissible;

(iii) They have taken service tax refund which reiates to the

services availed by them after the removal of the goods from the faclory

gate for which no Cer-rvat benefit has been taken by the appeiianr, thai even

if rt is presumed that benefit of drawback has been taken on the same. no

Page No. 3 of 7
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dual benefit is being availed by them as no cenvat credit on such services

has been taken by them and refund does not include service tax on such

services;

(iv) Adjudicating authority has not considered the case laws

relied upon by them in true perspective and just held as them not relevant;

(v) Case laws relied upon by the adjudicating authority are not

applicable in their case; there is no case for them to choose benefit

between two notifications available as benefits of all benefits of exports are

available to them and there is no double reimbursement of credits in their

case.

(vi) They relied upon the decision of Commissioner (Appeals)

Rajkot vide O lA no. 247 1201 3lRaj)CElAK/Comm (A)/AH D dated 1 0. 05. 20 1 3

rn the case of M/s Krishna Metacraft Pvt Ltd, Shapa(Veraval).

(vii) Refund is being claimed on input stage duties and service

tax whereas drawback is being taken of customs portion on AIR Rates and

hence no cenvat of the customs duty portion is available that is why AIR

rates of DBK are separately give this benefit.

4. Personal hearing in the matter was initially held on

25.04.2017, however, due to change in the Appellate Authority, fresh

personal hearing was held on 21 .06 2017. Shri lt/lartin Mekwan, Warehouse

Manager, of the Appellant appeared on behalf of the appellant and

reiterated the above grounds of appeal and filed written submission

dated 20.06.2017 reiterating facts and grounds mentioned in Appeal

and submitted copies of Cir F No 609/116i2000-Cx dated

16. 10.2000, Notification No. 1 10/2015-Cus (NT) dated 16.11.2015

highlighting condition 7 of the notification and copy of OIA NO.

247 120 1 3(RAJ)C E/AK/Comm r(A)/Ahd dated 1 0. 05.20'1 3.

FINDINGS

5 I have gone through the impL.igned order, appeal

memorandum and records of personal hearing. The crux of the matter in

the present appeal is whether granting refund of unutilized Cenvat Credit

under Rule 5 of the Rules tantamounts to double beriefit to the appellanr

or otherwise.
Page No. 4 of 7
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6. The refund is denied by the adjudicating authority on the

ground that the Appellants have attempted to avail the double benefit by

claiming and availing the said refund as they have already availed the "Duty

Drawback" under the Drawback Rules and "Service tax Refund" under

Notif ication 4 1 1201 2-SI .

7. I find that the appellant has vehemently argued that they

have availed only customs portion of drawback i.e. Drawback rate

available in the Drawback Schedule. lt is a fact that the "All lndustry rates

of Duty Drawback" are notified by the Government under two heads i.e.

"Drawback when Cenvat facility has been availed" and "Drawback when

Cenvat facility has not been availed". The drawback rates when Cenvat

facility has not been availed are generally higher as compared to

drawback rates when Cenvat facility has been availed. Thus, where

drawback rate availed at lower rate i.e. without Cenvat Credit, which is the

case here, it implies that the appellants have claimed only customs duty

portion in the drawback and hence it does not represent excise duty

suffered on inputs. The adjudicating authority has neither discussed the

appellant's submission in this regard nor examined the Tariff items and

relevant entries in the Schedule appended to the Notification 110/2015 -
Cus (NT) dated 16.1'1 .2015 and held that the appellant has attempted to

avail double benefit. When the appellant have not been granted the

drawback of Central Excise duty, denial of their claim for refund of Central

Excise Duty paid on the inputs used in manufacture of exported goods,

can't be held.

8. I also find that the submissions made by the appellant before

adjudicating authority have not been discussed / countered by the

adjudicating authority. The rmpugned order does not reveal the correctness

of the claims made by the appellant with regard to (i) availing only Customs

Portion of Drawback and (ii) Rebate of lnput services used beyond the place

of removal. Therefore, the matter needs to be decided afresh by the

adjudicating authority who must examine the appellant's submissions in

totality factually as well as legally. Both claims i.e. (i) Refund claim is in

respect of Cenvat Credit of input services other than what are covered in the

rebate under Notification 4112012-SI dated 29.6.2012 and (ii) only customs
Page No. 5 of 7
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portion of drawback has been availed need to be examined by adjudicating

authority verifying the documents.

9. lt may also be appreciated that the refund under Notification

No. 41l20'12-ST dated 29.06.2012 is towards taxable services used for

export of goods. I would like to reproduce the relevant portion of the

notification, which reads as under:-

"the Central Government. on being satlsfled that it is necessary in the public

interest so to do, hereby granls rebate of service ta)(, paid(hereinafter referred to as

rebate) on the taxable sevices which are received by an exporter of goods

(hereinafter referred to as the expofter) and used for exporl of goods, subject to the

extent and manner specified herein below. namely:-

Provided that-
(a) the rebate shall be granted by way of refund of service tax paid on the specified

services
Explanation. - For the purposes of this notification,-

(A) "specified services" means-

w.e.f. 03.02.2016[(i) in the case of excisable goods, taxable serv,ces that have

been used beyond factory or any other place or premises of production or

manufacture of the said goods, for their exportil

upto 03.02,2015[i. in the case of excisable goods, taxable services that have

been used beyond the place of removal. for the export of said goods,l

9.1 Refund under Rule 5 of the Rules, refers to refund of

unutilized cenvat credit availed on inputs and input services used in relation

to manufacture of excisable goods. Thus, refund/ rebate admissible to the

assesse under Notification No. 41l2012-ST for specified services are not the

services utilized in the manufacture of excisable goods. The appellant in

their submissions has very clearly stated that they have not claimed the

refund of services tax paid on the services used beyond the place of

removal of excisable goods. lfind considerable force in the appellant's

claim, more to in absence of any evidence contrary to this, that refund claim

is admissible to them as it is in relation to the different set of services used

for manufacture of exported goods. No double benefit would accrue, if

refund claimed by the appellant is granted to the appellant. lam of

considered view that in such a scenario, appellant can not be deprived of

therr legitimate benefit.

10 I rely upon the order of the Hon'ble CESTAT in the case of

Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353 (Trt-Del)
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wherein the similar views have b""n [rr"ph,ased as regard inherent power

of the appellate office to remit the case back under the provisions of Section

354(3) of the Central Excise Act, '1944. Further, the Hon'ble High Courl of

Gujarat, in the case of Tax Appeal No. 276 of 2014 in respect of Associated

Hotels Ltd. reported in 2015(37)STR 723 (Guj) held that even after the

amendment in Section 35A (3) of the Central Excise Act, 1944 after

1 1.05.2001, the Commissioner (Appeals) has powers to remand.

11. ln view of above, I allow both the appeals by way of

remanding the matter back to the adjudicating authority who shall consider

the facts afresh and shall pass speaking orders after granting fair

opportunity of hearing to the appellant.

.) *
i/

12.

terms

By *ffi. S o.o 
j Pos r

To,

It4/s. Johnson N4atthey Chemical
lndia, Pvt Ltd,

Shed No. S-2,

Survey No. 169lP90lP2lP 1 lP 16,
Adani Port Road,

Village- Dhrub
Mundra

Kulch.370421

The appeals filed by the appellant stand disposed off in above

r\

a,81#r,
( TER:idc )

3nqrftT (3rfrtr - ilt)

ffi dftEd frtq *A-6-d $Eqr

cr frfrlE
ets d'('€ -1,

3rflfr *t d-E,

IIrq -EIq

Ed{t -.fi-E6

Copy to:

I
2
2

4

5

The Chief Commissioner, Central Excise, Ahmedabad.
The Commissioner, Central Excise & Service Tax, Gandhidham
The Deputy Commissioner, Central Excise Division, Bhuj.
The Superintendent, Central Excise, AR-IV, Bhuj.
Guard File
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