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3
Mis Adani Wilmar Limited, Vill. Dhrub, Tal Mundra, Dist. Kutch
(hereinafter referred to as "the appellant”) had filed the present appeal against the
Order-In-Onginal No. Refund/CCRS/17/2015-16 dated 14032016 (hereinafter referred

to as "the impugned order”), passed by the Assistant Commissioner, Central Excise
Division. Bhuj (hereinafter referred to as the 'lower adjudicating authority’):

2. The facts of the case are that. the proceedings were initiated against the
appellant for recovery of cenvat credit availed by them on the inputs as well as
intermediate/finished goods lying in stock on 01.03.2005 when their final products
becomes exempted from payment of central excise duty in terms of Noti No. 4/2005-
CE dated 01032005 The appellant have paid the applicable amount of duty
alongwith interest under protest. Subsaquently, the demands were confirmed vide two
Order-In-Originals No  01/Commissioner/2007 dated 15.01.2007 and No
02/ADC/2007 dated 19 01 2007 under which the amount of Rs. 87.62 563/- and Rs
44 91,403/~ paid by the appellant has been appropriated against amount of cenval
credit and interesi thereon The appellant preferred appeal before Hon'ble CESTAT.
Ahmedabad against Order-In-Onginal No. 01/Commissioner/2007 dated 1 5012007
and have also preferred appeal before Commissioner (Appeals) Central Excise
Rajkot against Order-in-Original No 02/ADC/2007 dated 19.01.2007 The
Commissioner (Appeals), Central Excise. Rajkot wvide Order-In-Appeal No
159/2007/Commr (A)/Ra; dated 2307 2007 dismissed the appeal filed by the
appellant The appellant also preferred appeal before CESTAT, Ahmedabad against
the said Order-In-Appeal The Hon'ble CESTAT Ahmedabad vide common Order No
Al11400-11401/2015 dated 14.07.2015, relying upon the decision of larger bench of
the Tribunal in the case of M/s. HMT Lid allowed the appeals filed by the appellant
against Order-In-Original No. 01/Commissioner/2007 dated 15.01 2007 and Order-In-
Appeal No. 159/2007/Commr (A)/Ra) dated 23.07.2007. Consequent to the Tribunal's
Order, the appellant filed the refund clams of on 15.12.2015 before the lower
adjudicating autharity to grant refund of the said amount. The Lower adjudicating authority
vide impugned order observed that the appellant did not reverse the availlable cenvat
credit of Rs 19.732/- lying in balance as on 01.03.2005 and accordingly adjusted the said

amount from the refund amount

3 Being aggrieved with the impugned order, the appellant have preferred the
present appeal on the following grounds:-

(i) It is submitted that when the refund of deposit amount is sanctioned under
the impugned order and when the deposits were made pending appeal, it was necessary
to grant interest under Section 35FF The wordings of the section clearly indicate that the
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interest is mandatory and even without claim by the appeliant, has to be sanctioned

(i} Without prejudice to the above, it is submitted that the lower adjudicating
authority has deducted the cenvat credit balance from the amount of refund. It 1s
submitied that when any product is exempted all unutilized balance of cenvat credi
pertaining to inputs of that finished goods, lying in balance on the very first day of
exemplion needs to be reversed However, it is not so for balance against inputs related
to other dutiable finished goods In the appellant's case, when the demand was
confirmed vide Order-In-Onginals against impugned ineligible cenvat credit, paid under
protest, the amount proposed to be reversed was already finalized and at that time
balance of credit. eligible aganst inputs, to be used exclusively in production of dutiable
product, was not proposed to be reversed but was left to be allowed for carried forward
The amount paid under protest was against the amount of so called ineligible credit only,
and the balance allowed to be camed forward was against eligible credit only, hence

both the amounts being different. one should not be deducted from refund amount.

4, Personal Hearing in the matter was held on 21.02.2017 Shri S.J
Vyas, Advocate attended the same on behalf of the appellant and reiterated the contents
of the Appeal Memorandums and submitted that adjusiment made without confirmed

demand and interest not paid for refund.

5 | have carefully gone through the facts of the case. the impugned order
appeal memarandums and the submissions of the appellant, made orally as well as in
writing dunng the course of personal hearing The limited issues to be decided in the
present appeal are that (1) whether interest on the amount paid during the proceedings
initiated against the appeliant, is payable under Section 35FF of the Ceniral Excise
Act 1944 at the time of refund arose as a result of order passed by appeliale fribunal
and (i) whether the adjustment of the amount made from the sanctioned refund

amount, is legal, proper and correct or otherwise

8. | find that the appeliant has contended that the amount deposited by them
were made pending appeal and therefore it was necessary to grant interest under
Section 35FF Therefore, it would be relevant to refer the relevant provisions of Central

Excise Acl as it was prevailing at the matenal time,

Section 35F Deposit pending appeal of duly demanded or penally levied

YWhere in any appeal undar this Chapler. the dedision or order appeslied agains! ralghes o
any duty demanded in respect of goods which are nol under the conlfrol of Central Excise
authorites or any penaily kewed undar this sechion unless the person desious of appealing

fi}
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against such decisan or oroer shall pending Ihe appeal. deposit wih the adjudicaling
authanty the duty demanged or penaily lened

Prowided that where in any particular case, the Commissioner (Appeals) or the Appellale
Tribunal is of opvan fhat the deposit of duly demanded or penally levied would cause
ungue hamship o such person. the Commssioner (Appeals) or. as the case may be. [fhe
Appotate Tribunal may dispense with such deposd subject fo such condiions 88 he of &
may desem fif to impose 80 45 [o safeguard the inferesls of revenue

Provided furthed that withun thaty days from the dale of its filing.

in view of the above provisions, it transpires that the person desirous of
appealing against decision or order passed by the adjudicating autharity. shall pending
the appeal, deposit with the adjudicating authority the duty demanded or penalty levied
prowded the appellate authoribes may dispense with such deposit subject 1o such
conditions as he or it may deem fit. | also observe that Section 35FF of the Act, as it was
prevailing at the matenal ime, mandates to grant interest in such cases where the amount
so ordered to be pre-deposited s required to be refunded is not refunded within three
monihs from the date of communication of such order to the adjudicating authority

7. In the present case. the appellant has paid the amount during proceedings
of the matter and prior to confirmation of demand and much before the appeal against the
orders passed by the adjudicating authorities confirming the demand Therefore the same
cannot be considered as amount paid, pending the appeal within the meaning of Section
35F of the Act. Further in terms of Section 35FF of the Act, the refund of amount pre-
deposited under Section 35F is to be granted within three months from the date of
communication of the order passed by the appeliate authonty or the appellate tribunal, as
the case may be. failing to which interest is lo be granted. In the present case, the refund
claimed by the appeliant has been sanctioned within three months of refund application as
the appellant claimed for refund amount on 15.12:2013 and refund amount has been
sanctioned/granted by the lower adjudicating authority on 14.03.2016. | also find that
Hon'ble Apex Court in the case of M/s. Ranbaxy Laboratories Limited reported at 2011
{273) ELT 3 SC, categorically held as under -

Inbérest on delayed refund - Interest on delayed refund is payable under Section 118B of
Cantral Excise Act 1844 on the expiring of period of three months from the date of receipt
of application under Section 11B:1) ibéd and notl from the date of order of refund or
Appeilate Order sllowing such refund - Explanation to proviso to Section 11BB g
ntroduces @ deeming hcbon that where order for refund s not made by Assit
CommssianenDy Commssone:, but by Appelate Authonty, swuch appeliate crder shsll
be deemad 1o be an order wnaar Section 118(2) ind - This explanation does nol posipone
the date from which intérest becomeas payable 1o under Section 1188 ibed - It is manifest
from the provision of Section 118 of Central Excise Act. 15944 #
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In view of the above discussions, | find that the argument made by the appeliant to grant

interest from the date of depost of amount 1s not tenable.

8 As regard to the plea of the appeilant that the adjustment of amount of Rs.
19,732)- at the time of granting refund is illegal as the said amount lying in their cenvat
credit account for balance against inputs related to other dutiable finished goods, which
was left to be allowed for carried forward. It has also been contended that the adjusiment
made without any confirmed demand. At the same time, | find that the appellant has not
provided any details of manufacture of other dutiable finished goods. Therefore, the issue
cannot be decided at this juncture The adjudicating authority being fact finding authority
is therefare directed to examine the above argument made by the appeliant and decide

the matter afresh after following the principles of natural justice.

g. In view of the above facts, discussions and findings, while rejecting the
appeal of the appellant so far as it relates to claim for interest of amount paid during the
proceedings intiated against them. allow the appeal of the appeliant to the extent of

adjustrent of amount made under the impugned order. by way of remand.

fo sdraat 2 Z e s o e Iu0w Aiee & TR S R
10. The appeals filed by the appellant stands disposed off in above terms
Iy
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By Speed Post
To.

Mis. Adani Wilmar Limited
Will. Dhrub, Tal. Mundra,

District - Kutch
Copy to:
1. The Chief Commissioner. Central Excise. Ahmedabad.
2 The Commissioner, Central Excise & Service Tax, Gandhidham
3. The Assistant Commussioner. Central Excise Division, Bhuj
4 The Superimtendent, Central Excise, Range- I, Bhuj
5 PA to the Commissioner (Appeals- |Il), Central Excise, Ahmedabad
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