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Appeal No V2l36/GD[4/2016

::ORDER IN APPEAL::

M/s. Adani Wilmar Limited, Vill. Dhrub, Tal. Mundra, Dist. Kutch

(hereinafter referred to as "the appellant") had filed the present appeal against the

Order-ln-Original No. Refund/CCR511712015-16 dated 14.032016 (hereinafter referred

to as "the impugned order"), passed by the Assistant commissioner, central Excise

Division, Bhuj (hereinafter referred to as the'lower adjudicating authority'):

2. rhe facts of the case are that, the proceedings were initiated against the

appellant for recovery of cenvat credit availed by them on the inputs as well as

intermediate/finished goods lying in stock on 01.03 2005 when their final products

becomes exempted from payment of central excise duty in terms of Noti.No 412005-

cE dated 01.03 2005 The appellant have paid the applicable amount of duty

alongwith interest under protest. Subsequently, the demands were confirmed vide two

order-ln-originals No 0licommissionerl2o0T dated 15.01 .2007 and No.

o2tADCII)OT dated 19 0'1 2007 under which the amount of Rs. 87,62,563/- and Rs

44,g1 ,4031- paid by the appellant has been appropriated against amount of cenvat

credit and interest thereon The appellant preferred appeal before Hon'ble CESTAT.

Ahmedabad against order-ln-original No. 0'1/commissionerl200T dated 15 01 2007

and have also preferred appeal before commissioner (Appeals), central Excise,

Rajkot against Order-ln-Original No O2lADC\2O07 dated 19 01 '2007 The

commissioner (Appeals), central Excise, Rajkot vide order-ln-Appeal No.

159t2007 tCommr.(A)/Raj daled 23.07 2007 dismissed the appeal filed by the

appellant The appellant also preferred appeal before CESTAT, Ahmedabad against

the said order-ln-Appeal The Hon',ble cESTAT, Ahmedabad vide common order No

A/1 14OO-1 1401t2015 daled 14.07.2015, relying upon the decision of larger bench of

the Tribunal in the case of M/s. HMT Ltd. allowed the appeals filed by the appellant

against Order-ln-Original No 0licommissioner/2QO7 dated 1501 .2007 and Order-ln-

Appeat No 159/2007/commr.(A)/Raj dated 23.07.2007 consequent to the Tribunal's

order, the appellant filed the refund claims of on 15.12.2015 before the lower

adjudicating authority to grant refund of the said amount. The Lower adjudicating authority

vide impugned order observed that the appellant did not reverse the available cenvat

credit of Rs 19,732l- lying in balance as on 01.03.2005 and accordingly ad.iusted the said

amount from the refund amount.

3. Being aggrieved with the impugned order, the appellant have preferred the

present appeal on the following grounds:-

(i) lt is submitted that when the refund of deposit amount is sanctioned under

the impugned order and when the deposits were made pending appeal, it was necessary

to grant interest under Section 35FF The worclings of the section clearly indicate that the

1,ft
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Appeal No V2l36/GDM/2016

interest is mandatory and even without claim by the appellant, has to be sanctioned

(ii) without preludice to the above, it is submitted that the lower ad.iudicating

authority has deducted the cenvat credit balance from the amount of refund. lt is

submitted that when any product is exempted all unutilized balance of cenvat credit

pertaining to inputs of that finished goods, lying in balance on the very first day of

exemption needs to be reversed. However, it iS not so for balance against inputs related

to other dutiable finished goods. ln the appellant's case, when the demand was

confirmed vide Order-ln-Originals against impugned ineligible cenvat credit, paid under

protest, the amount proposed to be reversed was already finalized and at that time

balance of credit, eligible against inputs, to be used exclusively in production of dutiable

product, was not proposed to be reversed but was left to be allowed for carried forward

The amount paid under protest was against the amount of so called ineligible credit only.

and the balance allowed to be carried forward was against eligible credit only, hence

both the amounts being different, one should not be deducted from refund amount.

4.PersonalHearingrnthematterwasheldon2l.Q2'2017,ShriS.J,
Vyas, Advocate attended the same on behalf of the appellant and reiterated the contents

of the Appeal [\,4emorandums and submitted that adjustment made without confirmed

demand and interest not pard for refund.

5. I have carefully gone through the facts of the case, the impugned order'

appeal memorandums and the submissions of the appellant, made orally as well as tn

writing during the course of personal hearing. The limited lssues fo be decided in the

present appeal are that (i) whether interest on the amount paid during the proceedings

initiated against the appellant, is payabte under Section 35FF of the Central Excise

Act, 1g44 at the time of refund arose as a result of order passed by appellate tribunal

and (ii) whether the adjustment of the amount made f rom the sanctioned ref und

amount, is legat, proper and correct or otherutise.

6. I find that the appellant has contended that the amount deposited by them

were made pending appeal and therefore it was necessary to grant interest under

Section 35FF. Therefore, it would be relevant to refer the relevant provisions of Central

Excise Act, as it was prevailing at the material time.

Secfior 35F. Deposit. pencling appeal of duty demanded or penalty levied

where in any appeat under thts chapter. the decision or order appealed against relates to

any duty demanded in respect of gaods which are not under the control of Central Excise

authorities ar any penalty levied under this secllo, unless the person desirous of appealng

4
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against such deciston or order shall. pending the appeal, deposit with the adiudjcating

authortty the dLtty demanded or penalty levted

Provided that where in any paiicular case the commissioner (Appeals) or the Appellale

Tribuna! is of opinnn that the cleposit of duty demanded or penalty levied would cause

undue hardshtp to st/ch perso, the Commissioner (Appeals) or' as the case may be the

Appe ate TribLtnal. may drspense wlh such deposit sublect to such conditions as he or /t

may deem fit to mpose so as lo safeguard the interests of revenue.

Provided fLtrther that wthn thttly days from the date of its filing '

ln view of the above provisions, it transpires that the person desirous of

appealing against decision or order passed by the ad.iudicating authority, shall pending

the appeal, deposit with the adludicating authority the duty demanded or penalty levied

provided the appellate authorities may dispense with such deposit subject to such

conditions as he or it may deem fit. I also observe that Section 35FF of the Act, as it was

prevailing at the material time, mandates to grant interest in such cases where the amount

so ordered to be pre-deposited is required to be refunded is not refunded within three

months from the date of communication of such order to the adjudicating authority

T.lnthepresentcase,theappellanthaspaidtheamountduringproceedings

of the matter and prior to confirmation of demand and much before the appeal against the

orders passed by the adjudicating authorities confirming the demand Therefore the same

cannot be considered as amount paid, pending the appeal within the meaning of Section

35F of the Act. Further in terms of Section 35FF of the Act, the refund of amount pre-

deposited under Section 35F is to be granted within three months from the date of

communication of the order passed by the appellate authority or the appellate tribunal, as

the case may be, failing to which interest is to be granted. ln the present case. the refund

clarmed by the appellant has been sanctioned within three months of refund application as

the appellant claimed for ref und amount on 15.12 2015 and refund amount has been

sanctioned/granted by the lower adludicating authority on '14 03.2016 1 a|so find that

Hon'ble Apex Court in the case of tVl/s. Ranbaxy Laboratories Limited reported al 2011

(273) ELT 3 SC, categorically held as under:-

lnterest on delayed refund - lnterest on delayed refund is payable under section 1 1BB of

centraL Excise Act 1944 on the expiring of period of three months from the date of receipt

of application under sectton 118(1) ibid and not from the date of order of refund or

Appellate Order allowing such refund - Explanation to proviso to Section 11BB tbid

introduces a deemtng frctton that where order for refund is not made by Asstt

Commrssroner/Dy Commtsstoner, but by Appellate Authorlty, such appellate order shall

be deemed to be an order under Sect on 1 1 B(2) ibid - This explanation does not postpone

the date from whtch interest becomes payable to under sectron 11BB ibid - lt is manlfest

gfrom the provision of Section 1 1 B of Central Excise Act, '1944
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ln view of the above discussions, I find that the argument made by the appellant to grant

interest from the date of deposit of amount is not tenable.

B As regard to the plea of the appellant that the adiustment of amount of Rs

19,7321- at the time of granting refund is illegal as the said amount lying in their cenvat

credit account for balance against inputs related to other dutiable finished goods, which

was left to be allowed for carried fonvard. lt has also been contended that the adjustment

made without any confirmed demand. At the same time, I find that the appellant has not

provided any details of manufacture of other dutiable finished goods. Therefore, the issue

cannot be decided at this juncture The adjudicating authority being fact finding authority

is therefore directed to examine the above argument made by the appellant and decide

the matter afresh after following the principles of natural justice

9. ln view of the above facts, discussions and findings, while rejecting the

appeal of the appellant so far as it relates to claim for interest of amount paid during the

proceedings initiated against them, allow the appeal of the appellant to the extent of

adjustment of amount made under the impugned order, by way of remand

yqmndi dRT sJ6I45 vffi +r CqcRr 5q{t6 dftt t F6'sT drdT tl

The appeals filed by the appellant stands disposed off in above terms

SHlA)M
(5frr eli5:t)

3{r{fi (3rqr* - lll)
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To,

M/s. Adani Wilmar Limited,

Vill. Dhrub, Tal. [\4undra,

District - Kutch

Copv to:

1. The Chief Commissioner, Central Excise, Ahmedabad

2. The Commissioner, Central Excise & Service Tax, Gandhidham

3 The Assistant Commissioner, Central Excise Division, Bhu.j.

4. The Superintendent Central Excise, Range- lll, Bhuj.

5. PA to the Commissroner (Appeals- lll), Central Excise, Ahmedabad

6. Guard File.
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