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Central Ercise or Commissioner, Cental Excise (Appeats) (one of which sha be a certified copy) and copy o{ lhe order
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on paymenl of 10o/" ol the duty demanded where duty or duly and penalty are in dispule, or penallv, where penatty alone is rn
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CEA 1944 in respect ol the fottowino case. governed by fiat proviso to sub,sectioo (1) of Section-3s ibid:

:? I*" * Ffit rAEr t, trrra d, r6i rEre F+-d ,ra 6l Fftt E-r€T) rl ,rBr{ ,rd a: qrrr"ra I etrr ar F $"q +tTqd q,

s^t{Pr !-* {.rt T6., (Et trsR T. qrrra-i } ztls qr F&fr ridrr 
-rri 

f trr !]q'rol ,i trre } qFrETsr } a}rra Fel} fi{Ur} atirdr FsI{ 46 t Fr + ,r6pra * arH Jirr
ln case ol iny toss of g'oods, where lhe loss occurs in transrl lrom a laclory lo a warehouse or lo another faclory or from one
warehouse lo anolher during lhe course of processing of Ihe goods in a warehouse or in storage whelher in a lictory or in a

trlf{ t qr{{ ffi. {r'a a- tr +r F|ql.a 6r {t Fr? 
^i 

Effiur Ji r{fd {ri arir w di +g +;4, ..* lrffi * grc (tti.) fi
Fr,rp i. d trr.d t ara{ Ed rrE{ {l eh r) fu-, A rS it /
ln case ol rebale of duty of excise on goods exporled lo any country or territory outside lndja of on excisable malerial used rn
lhe manufaclure of the goods which are exported to any country or territory oul;ide lndia

uft rarc rra 6r ,rrrdrfr fuq kar ,nra i ara{. *crd qr tra +t fid furd B-{r ryr tt /
ln case ot goods e)(poned oulside lndra export to Nepal o' Bhulan. wilhoul payment ol duty.

€aF-niTr.qE*r;q?F?ri*+,.rrFri*ii-+r{air$zlI'r.fuFrnnrits}Efk,qrdq'at}TrFrrz&zrlt,lrrlc
fietr n ]Irq-F (x{-a) * rdr4 .a=d }aFra (a 2I r9s8 fr ur4 I09 *'-dRr fi{d & ,rg arts.}rrrdr F{.4frtu a{ rlr dl- t
crft-d Fsr' 4t tt/
Credit of any duty allowed lo be utilized lowards paymenl ol excise duty on final products under lhe provisjons of lhis Acl or
the Rules made lhere under such order is passed by the Commissioner (Appeals) on or after, the daie appoinled under Sec
109 of ihe Finance (No.2) Acl, 1998

rq{t€a 3rrnad 6t zt cl-qi qqr }icq EA-8 a. it fit +dq r.qrda {6 (3{$-d) ffi. 2001, S iiry 9 * n rh EffftE t
asvrelr*{iicsl*3Fr6t'tiartafiJr*qG\'rtc{iqaxrd*im,fonana3{qrdlnhrAdcfeqrnTr{fiarft
qlfEcr €Er ff *;fiq &qr{ ?r.= lrFlfrqq. 1944 Er rrFT 35 EE t Fia A*na r]i4 fi 3rer{rn * s,+q t dt{ q{ IR-6 6r clt
Tirri *I sr* atfrqt / '
The atove application shall be made in doplicate in Form No. EA'8 as specilied under Rule, I ot Central Ercise (Appeals)
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evidencing payment of prescribed fee as prescribed under Seclion 35-EE of CEA. 1944. under Major Head of Account

fdftrlr 3nlda * $u FEFfua htrfl-a rq A rcrlrfr Ar srft fFq r

ii {F a rFtr r4 r€l sq, {r tr$ Fq fr + r,rt ZOOi- .Fi ,'rEa Fa.q_ sr" ltr ufa Fr;r rnE rEF Frg Frt i "_qz- .n
wi 1666 .7 6r rlrrJra F*-qr irq I

The revrsion applicalton shall be accompanied by a fee of Rs.200! where lhe amount involved in Rupees One Lac or tess
and Rs. 1000/- where lhe amounl involved is more lhan Rupees One Lac.

sfr
Fii
lnc s(r

ase

3nerr,! 6+ { {t?t fl EF,BI B an !"+6 {q Jn&r + fir eria- +' ,flrd?, 5qd-{d ra t l4-rr 3.rar frt lF drq *
* Ar fr'sr qei 6rd t r-i \ Fdr {lrftrF yffiq rzrrft+zor it r.* r.tte qr #o qr+rr *t r+ 3rr+-a Ffgl arer B , ,

, if lhe o.der covers various numbers of order' in Original, lee tor each O.l.O. should be paid in lhe aforesaid manner.

(c)

1i)

(ii)

(iii)

(iv)

(v)

(vi)

(D) g$

(E)

(F)

not wilhslanding lhe fact lhat the one appeal lo lhe Appellanl Tribunal or lhe one application lo the Central Govt As the case
may be. is lilled to avoid scriptoria work il excising Rs 1 l6kh lee of Rs l00/. for each.

qqRirifod rqrqrrq T6 fitfrry, 1975. + nEqi-r }' xTflrr {fr yrirr qa pr:ra 3ne?r Sr cF q{ Elrrtftd 6.s0 {q} 6r
;qrqrfq elEF fefuc #n d- orh'l i
One copyiol applicalion or O t.O. as lhe case may be. and lhe order of lhe adiudicating aulborily shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedulel in lerms ol lhe Courl Fee Ac1.1975. as amended

*a'r sf6, i+q r.qrd elFF t,rr +dr6{ ]{frdiq ;q,q-,ft)-fr{!r (4'rd Afu) lM 1982 affi lri lra TiaBra nrrdi a}
sffia rri ard Mi 6 ritr fi tata yr+ftd F+'4 :lr:t ir /

Altenlion is also inviled lo lhe rLrles covering lhese and olher related malters contained in lhe Customs, Excise and Servrce

Appellale Tribunal (Procedure) Rules. 1982

rEs' lrffftq wffi +] J+ir arfufr 6{i t iifua eqrc6 tr1{a r+{ Fe"i'-{n. qarrlal' + frq, }S-frPft firmfrq a.{srfc
www.cbec.qov.in 6) is E6A t | /
For lhe elaborate, delailed and lalesl provisions relaling to filing ol appeal to lhe higher appellale aulhorily. the appellanl may

.eter to lhe Departmental websile www cbec gov.in

(G)



Appeal Noi V2l44lGDM/2016

Li',
3 t, )"1

:: ORDER IN APPEAL ::

M/s. lndian Oil Corporation Limited, Kandla Fore Shore Terminal, Near

Booster Station, Old Kandla - Kutch - 370 210 (hereinafter referred to as 'the

appellant') has filed the present appeal against the Order-in-Original

No.38/ST/AC/2015-16 dated 22.04.2016 (hereinafter referred to as 'the impugned

ordei) passed by the Assrstant Commissioner, Service Tax Division, Gandhidham

(hereinafter referred to as'the lower adjudicating authority').

2. The facts of the case are that, on the basis of investigation conducted

by the DGCEI, New Delhi, it reveals that the appellant have availed services of goods

transport agencies (GTA) for transportation of the petroleum products and are liable

to pay servrce tax under Section 68 (2) of the Finance Act, 1994. lt was noticed that

the appellant have not included the toll charges while discharging their service tax

liability during the period from Oct-2013 to March-2015 and hence short-paid the

amount of service tax. Accordingly, SCN No. lV/15-43/ST/Adj/20'15-16 dated

13.10.2015 was issued to the appellant proposing recovery of service tax of

Rs.62,3481 alongwith interest and penal actions, which was decided by the lower

adjudicating authority, who vide impugned order, confirmed service tax demand

alongwith interest under Section 73 & Section 75 of the Act and also imposed

penalties under Section 76 & Section 77 of the Act.

3. Being aggrieved with the impugned order, the appellant preferred the

present appeal on the following grounds:

(i) Mandatorily as per the Agreements with GTAs, routes approved by the

appellant only have to be used by the transporters and the service charges also are

fixed by the appellant on round trip basis and the route approved. For the

transportation activity undertaken only the said service charges are paid, which is

clear from the clause (a) to Point 6 in the agreement. The agreement also stipulates

that while transporting petroleum products, Entry/TransiUBridgeffoll taxes paid by the

transporter would be reimbursed separately by the appellant on round trip basis at

actual subject to production of original receipts evidencing such payment as is

reflected in Point 6(cXii) of the agreement. ln other words, the transportation charges

are fixed by the appellant and if at all while plying on approved routes any toll

charges are required to be paid, the same are reimbursed at actual based on the

original receipts produced by the transporter. The said toll charges are paid for

access to road and cannot form part of consideration for the transportation services

provided by the transport contractors. This itself shows that such expenses on
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account of toll charges do not have any nexus to the service of transportation of

goods availed by the appellant. lt is further submitted that whether the transporter

canies the goods of the appellant or traverses through the route empty, the toll

charges have to be paid, meaning thereby that, toll charges are to be paid for

traversing through that route and not for transportation of goods of the appellant.

(ii) Without prejudice, for argument sake, if it is accepted that the value of toll

taxes are to be included in the value of taxable service, then in a situation where the

goods are transported by the same transporter in two different routes (one involving

toll taxes and another route not involving toll taxes), involving the same distance,

then value of service would vary between the two movements and lead to a peculiar

situation of variable consideration for same service. Therefore, the toll charges

cannot be attributed to transportation of goods but only towards the movement of the

vehicle in a prescribed route. Further, the value of toll taxes is neither controlled by

the appellant nor the transporter and the adjudicating authority at para 12.4 has

himself concluded that toll charges are user charges. Therefore, the cost of

transportation is only what is fixed by the appellant based on shortest routes on

round trip basis on which service tax is paid by the appellant. Toll charges is paid for

plying through designated routes and not for transportation of goods and is

reimbursed at actual and in a case where, the transporters travel through route

wherein no toll is to be paid, no such charges are reimbursed, hence, it cannot be

said that toll charges form an intrinsic part of cost of transportation. ln case, the

transporter uses different route for delivery of the product and incur toll expense, the

same will not be reimbursed to the said transporter due to deviation in the shortest

route in line with the agreement. The payment of toll charges is ultimately made

because of levy imposed by the State GovernmenUHighway Authority and not by

transporter on account of transportation of goods. Therefore, the observation of the

adjudicating authority that the toll charges ultimately becomes part of the

transportation cost and that is why reimbursement is asked, is not proper and not

correct.

(iii) Further equating the payment of toll charges on which neither the transporter

nor appellant has any control in same manner of diesel, depreciation, running cost,

etc. is not proper and only show the intention of the adjudicating authority to confirm

the demand without providing proper logical .justification. Reliance is placed on the

Tribunal judgment in the case of lnox Air Products Limited - 2014-TIOL-803-

CESTAT-MUM and submitted that the toll charges incurred by the transporters is for

access to the roads/path used by them for transportation of goods owned by the

I
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Appeal No: V2i44lGDM/20'16

appellant and is not a part of service of transportation provided by the transporters

and hence the same reimbursed at actual by the appellant which need not be

included in the taxable value for payment of service tax. The appellant provided the

copy of the decision of Commissioner (Appeals), Nashik vide Order-ln-Appeal No.

RPS/161iNSl(2013 dated 29.05.2013 in their own case, pertaining to their Manmad

Terminal and relied on the same. The appellant also relied on another case

pertaining to their Ambala Canntt. Unit, wherein the Commissioner (Appeals) vide

Order-ln-Appeal No. 223-225ISVS/PKL/2013 dated 11.04.20'13 has also held that toll

charges reimbursed at actual to the transporter is not includible into the taxable value

and has placed reliance on Circular No. 1521312012-5T dated 22.02.2012 for coming

to the said conclusion and to the best of appellant's knowledge, the said Order-ln-

Appeal has attained finality as the said order has not been challenged till date by the

department. The department cannot take a contrary stand and arrive at different

conclusions for the same factual position in appellant's own different units; in support,

reliance is placed on the Hon'ble Supreme Court judgment in the case of Novapan -
2007 (209) ELT 161 (SC).

(iv) Without considering the elaborate submission made by the appellant, which

almost covers the observations made by the adjudicating authority and without

offering his comments on the same, the adludicating authority has passed the

impugned order, which is legally not correct. It is a mandatory requirement that the

authorities should offer findings to each of the defence submissions. ln the instant

case by not having offered the findings with regard to each of the pleas/defences

made, the adjudicating authority has passed a non-speaking order and hence, the

same is not sustainable in support of which reliance is placed on the following

judgments:-

. D. Balkrishna & Co. - 2000 (122) ELT 631 (Tri.)

. Baldev Krishan - 1997 (95) ELT 121 (Tri.)

. Agarwal Metal Works (P) Ltd - 1981 (8) ELT 602 (CBE&C)

o Ram Prakash - 1987 (31) ELT 930 (Tri.)

o Kesoram Cement - 1989 (40) ELT 413 (Tri.)

(v) Without giving any reasonable cause as to why the justification/explanation

given by the appellant on the issue is not acceptable as well as without bringing any

cross evidence, the adjudicating authority has just passed the impugned order on the

findings that transporter being a service provider cannot act as pure agent being

contrary to the said rule, is legally not tenable, being non speaking. The appellant

submitted that, since the transporters pay toll charges as a pure agent on their

5

&
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behalf, the said toll charges are not to be included into the taxable value for payment

of service tax

(vi) The Hon'ble High Court in the case of lnter Continental Consultants &

Technocrats Pvt. Ltd. -12013 (29) STR 9 (Delhi High Court)l have held that Rule 5(1)

of Service Tax (Determination of Value) Rules, 2006 is ultra vires and levy of tax is

only on consideration paid for taxable service and nothing more. lt has been further

held that "the expenditure of cosfs incurred by the service provider in the course of

providing the taxabte service can never be considered as fhe gross amount charged

by the service providerfor such service provided by him.". An appeal has been filed

against this decision before the Hon'ble supreme court by the department which is

pending for decision. The Hon'ble CESTAT Ahmedabad vide Order No.

N1OB54I2O14-WZB dated 07.04.2014 - 2016 (42) STR 843 (Tri.-Ahmd had held that

issue regarding of levy of service tax on reimbursable expenses other than for CHA

service has already settled The Tribunal followed decision in 2015 (38) STR 246

(Tri.-Ahd) and 2013 (29) STR 9 (Tri-Delhi) to hold that the said charges are not liable

to be included in gross value of services provided and service tax is not leviable.

(vii) The transporters pay toll charges as a "pure agent" on their behalf as they

fulfill all the conditions/stipulations contained under rule Rule 5(2) of Service Tax

(Determination of Value) Rules, 2006, in as much as:

(a) that when the GTAs make payments of toll charges, GTAs are acting as a

pure agent of the appellant;

(b) that the appellant receives and uses the said services of access to a road

on payment of toll charges for delivery of their goods and services of such

toll charges are procured by GTAs on behalf of the appellants;

(c) that the appellant is liable to make payment for service rendered, i.e. toll

charges in connection with maintaining the roads, infrastructure

development of the state, etc. to the State authority collecting toll charges,

(d) that the appellant authorizes GTAs to make payment of the said

consideration for service, i.e. toll, on their behalf as per agreement, as,

othenatise, the appellant ought to have paid the amount directly;

(e) that the appellant know that the amount reimbursed at actual to GTA are

incurred as toll charges paid for plying through the designated routes to the

State authorities for maintenance of roads;

(0 the amount paid by GTA as toll are separately billed for getting

reimbursement of such toll charges from the appellant;
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(S) that the GTAs collect only that much amount from the appellant, which has

been paid by them to toll collecting authority i.e. reimbursed at actual on

production of the original toll receips alongwith the bills;

(h) that the services procured by GTAs from toll collecting authorities, as a

pure agent of the appellant, are over and above the services of

transportation of goods.

(viii) For the sake of argument, the appellant also submitted that if the

representative of the appellant would have accompanied each vehicle and paid the

toll charges directly in this case, such payment would have been completely

disassociated with the freight charges and no one would contemplate to include such

toll charges in the taxable value of GTA service. The same has been emphasized by

the Commissioner (Appeals), Nashik in his order dated 29.05.2013. ln the present

alleged situation, the nature of toll charges remains same but the only difference is

that instead of direct payment by the appellant, toll charges are initially paid by the

transporter and were subsequently reimbursed by the appellant Thus, in this

situation also, the payment of toll charges is ultimately made by appellant and not by

the transporter on account of transportation of goods.

(ix) The transporters are covered under the definition given to "pure agent" in the

Explanation 1 to Rule 5(2) of the said Rules based on the following submissions:-

(a) the appellant has entered into agreement with GTAs interalia to the effect that

EntryffransiuBridgeiToll taxes paid by the transporter would be reimbursed by the

appellant on round trip basis at actual subject to production of original receipts

evidencing such payment

(b) the transporters does not hold any title to the goods which they are

transporting

(c) the transporter does not use the services so procured but used by the

appellant for delivery of their product to their buyers

(d) the transporter receives the actual toll charges billed because the appellant

reimburse the same at actual only on production of receipts showing payment of toll

charges.

The appellant relied on the judgment in the case of Link lntime lndia Pvt. Ltd' -

7 {,

'
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2015 (38) STR 705 (Tri.-Mumbai)

(x) The adjudicating authority atpara 12(4) has further recorded that even though

toll is in state list, it is not a tax. The findings of the adjudicating authority is not

correct in as much as toll charges is statutory in nature and cannot form part of the

consideration for payment of service tax. ln this connection, the appellant relied on

the decision in the case of Pharmalinks Agency (l) Pvt. Ltd - 2015 (37) STR 305

(Tri.-Mumbai).

(xi) lt is alleged at Para 12(5) thatthe CBEC vide its Circular No. '15213/2012-ST

daled 22.02.2012 is not relevant in the case since this is a case of valuation of GTA

service. At the cost of repetition, the appellant relied on the Hon'ble Delhi High

Courl's decision the case of lnter Continental Consultants & Technocrafts Pvt. Ltd.

(supra) wherein it has been held that Ru/e 5(1) of Service Tax (Determination of

Value) Rules, 2006 is ultra vires and levy of service tax is only on consideration paid

for taxable service and nothing more. From the plain reading of the above circular, it

is clear that service tax is not payable on toll charges paid by road users, for using

the roads. Thus toll charges paid by the users of road are not covered under any of

the taxable service which means that toll charges are per se not liable to service tax.

The CBEC has clarified that Toll is a matter enumerated at Sr.No. 59 in List ll (State

List) in the seventh schedule of the Constitution of lndia and toll fee paid by the user

is not covered by any of the taxable service. Thus, by considering the toll as a form of

tax also, it cannot be included in the freight amount for the purpose of payment of

service tax under Section 67 of the Act. The toll per se is not leviable to service tax

as "services by way of access to a road or bridge on payment of toll charges" is

covered under the negative list of services under Section 66D (h)

(xii) lt has also been held in the following cases that toll charges is not includible in

the taxable value for the purpose of payment of service tax.

. Swarna Tallway (Pvt.) Ltd - 201 1 (24) STR 738 (Tri.-Bang ) - Deptt appeal

dismissed by Andhra Pradesh High Court - 2013 (31) STR 419 (A P.)

o ldeal Road Builders Pvt. Ltd. - 2013 (31) STR 350 (T)

o lntertoll lndia Consultants - 2011 (24) STR 611 (T)

. MM.K. Toll Road P\.t Ltd - 2013 (30) STR 190 (T)

(xiii) The original SCN dated 22 04.2014 for the period from Oct-2008 to Sept2O13

alleged that all the amounts paid to transporters by appellant shall be part of gross

value of taxable services received and in order to compensate for components of
a' Page No 8of16ql
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transit costs including toll charges, an abatement o'f 7 5o/o was allowed, based on

Committee report presented in October-2004. ln this connection, it is submitted that

the Committee Report is an internal view and does not have any legal basis and

cannot be the determinative factory for includibility of toll charges into the taxable

value. Notification No. 3212004 daled 03.12.2004, grants abatement, subject to

condition that credit had not been availed and benefit of exemption Noti. 12l2003-ST

had not been claimed. The exemption notification cannot enlarge the scope of the

levy in terms of Section 67 of the Finance Act, 1994. Further reliance is placed on the

judgment of the Apex Court in the case of Doypack System - 1988 (36) ELT 201

(SC). The impugned SCN, issued on the same grounds taken by the committee, is

not sustainable and not as per law. Hence, the practice followed by the appellant to

discharge service liability on GTA portion only, is not questionable and as per law.

(xiv) lt is submitted that the expenses on account of toll charges are reimbursed at

actual on production of original receipt and such expenses are not to be included into

taxable value based on the following judgments:-

. E.V. Mathai & Co. - 2003 (157) ELT 101 (T)

. S & K Enterprises - 2008 (10) STR 17'l (T) - Dismissed Dept.'s appeal by Supreme

Court - 2009 (14) STR J20 (SC)

. Relinace lndus. Ltd. - 2008 (12) STR 345 (T) - Dept.'s appeal dismissed by Supreme

Court - 20'l I (23) STR J-226 (SC)

. Scott Wilson Kirkpatrick lndia - - 2012-TIOL-1253-CESTAT-MUM

. RMG Connect - 2012-TIOL-822-CESTAT-MUM

. LSE Securities Ltd - 2012-TIOL-593-CESTAT-MUM

o Sri Sastha - 2007 (6) STR 185 (T)

. Bhagyanagar - 2006 (4) STR 22 (T)

o Nilahita - 2007 (6) STR 318 (T)

. Sanagmitra - 2007 (8) STR 233 (T)

(xv) Since the service tax paid on toll charges can be built up in the prices, the

appellant would not have any inducement to suppress any information and

undervalue and hence, demand is not sustainable, based on the following

judgments:-

. Reliance lndustries Ltd. - 2009 (244\ ELf 254 (T)

. Jay Yushin Ltd. - 2000 (119) ELT 718 (Tri.-LB)

(xvi) Prior to the amendment of Section 67 of the Finance Act, '1994 the phrase

s
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"consideration" has been defined as "consideration includes any amount that is

payable for the taxable service provided or to be provided." Only w.e.f. 14.05.2015,

by substituting the meaning assigned to "consideration" in the explanation to Section

67, any reimbursable expenditure has been treated as "consideration" for provision of

service and since the toll charges are reimbursed at actual, during the period prior to

14.05.201 5, by any stretch of imagination, it cannot form part of consideration.

(xvii) Without prejudice, in an event of upholding service tax liability, the

assessable/transaction value has to be arrived at after excluding element of service

tax, etc. based on Hon'ble Supreme Court iudgment in the case of Maruti Udhyog

Ltd. -2002 (141)ELT 3 (SC), which has been reaffirmed bythe Hon'bleApex Court,

by dismissing the Review petition filed by the revenue, as reported in 2005 (179) ELT

A-102 (SC) Accordingly, CBEC has also issued Circular No. 803/36i2004-CX dated

27 .12.2004 clarifying this aspect. Further Section 67(2) of the Finance Act, 1994, also

makes this matter abundantly clear, without any ambiguity.

(xviii) The invocation of extended period was not correct, since appellant being the

PSU, there cannot be any suppression of facts or malafide intention to evade

payment of service tax etc. ln the instant case, none of the exigencies are present.

There are divergent views between the department on the same factual position in

the appellant's own case at different locations and under the circumstances, alleging

suppression with an intent to evade service tax on part of the appellant is not correct

and hence extended period is not invocable based on the following judgments:-

. Jaiprakash lndustries Ltd. - 2002 (146) ELT 481 (SC)

o Mentha & Allied Products - 2004 (167) ELT 393 (SC)

o Mahindra & Mahindra Ltd. - 2006 (201) ELT 27 (Tri )

Since the credit of tax paid on transportation services is available to the appellant,

the said demand leads to revenue neutral situation, and therefore there cannot be

any intention to evade tax, hence demand for extended period is not sustainable

There was no conscious withholding of any information and hence, invocation of

extended period is incorrect based on the following iudgments.

. Pushpam Pharmaceuticals - 1995 (78) ELT 401 (SC)

. Cosmic Dye Chemical - 1995 (75) ELT 721 (SC)

. Tamil Nadu Housing Board - 1994 (74) ELT I (SC)

r Chemphar Drugs & Liniments - 1989 (40) ELT 276 (SC)

;1
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Ugam Chand Bhandary -2004 (62) RLT 240 (SC)

Surat Textile - 2004 (62) RLT 351 (SC)

(xix) Since the demand itself is not sustainable, question of payment of interest

under Section 75 of the Finance Act, 1994 also does not arise.

(xx) Penalty under Section 76 would arise only where there is a failure to pay

service tax. ln the instant case, based on the submissions made hereinabove, it is

clear that the appellant have correctly paid the service tax on taxable value in the

instant case, as toll charges are not to be includible.

(xxi) The penalty under Section 77, would be applicable, only in a case where, no

penalty is separately provided in Chapter X of Finance Act, 1994 and there is

contravention of provisions of the said Chapter and the rules made thereunder. ln the

instant case, there is no contravention of any of the provisions and hence, the

proposal for imposition of penalty under Section 77(2) does not sustain.

(xxii) Since the toll charges have no nexus to transportation service provided by

GTAs for transportation of goods they believed that the said charges reimbursed at

actual by the appellant ts not a consideration for such transportation service, hence,

did not include the said charges into taxable value for payment of service tax. Under

the provisions of Section 80 of the Finance Act, 1994, if there was reasonable cause

for failure to pay service tax, penalty is not imposable. The appellant relied on

following case laws.

S.R. Enterprises - 2008 (9) STR 123 (Bom.) - upheld by Supreme Court -
2008 (12) STR J133 (SC)

Hutchison Telecom - 2006 (1) STR B0 (T) - upheld by Bombay High Court -
2008 (9) STR 455 (Bom.)

Flyingman Air Courier - 2006 (3) STR 283 (T)

Ess Ess Enginerring - 2U 0-f |oL-1 447 -f

Arvind Ltd. - 2010 (19) STR 752 (T)

(xxiii) The penalty on PSUs is not imposable as held in the following cases:-

. Markfed Refined Oil & Allied lnd. - 2008 (229) ELf 557 (Tri ) - Upheld by

Punjab & Haryana High Court - 20Ag G43) ELT A-91 (P&H)

o Hindustan Petroleum Corpn. Ltd. - 2001 (136) ELT 943 (T)

a

a

a

a

a

a
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(xxiv) ln absence of mens rea, imposition of penalty is unlustified as enshrined by

the Hon'ble Supreme Court in the case of Hindustan Steel Ltd. - 1978 (2) ELT (J-

159) and number of subsequent judgments from various judicial for a based

thereupon.

4. Personal hearing in the matter was held on 15.03.2017. Shri Pankaj

Mahindra, Asstt. Manager (Finance), Western Region, appeared on behalf of the

appellant and reiterated the grounds of the appeal. He submitted the decision of

lntercontinental Consultant and Technocrafts Pvt. Ltd. - 2013 (29) STR 9 (Del ) and

Order-ln-Appeal No. RPS/161iN51(2013 dated 29.05.2013 passed by Commissioner

(Appeals), Nashik.

5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and submissions made by the appellant at the time of personal

hearing. The limited issue to be decided in the present appeal is whether the amount

of toll charges paid by the service provider while rendering services of GTA, is

includible in taxable value of such services, or otherwise

6. I observe that the appellant is the recipient of Goods Transport Agency

services provided by various transpo( operators for transportation of goods and

have discharged the service tax liability under Section 68(2) of the Finance Act, 1994.

However, the appellant has not paid the amount of service tax at the appropriate rate

on toll fee paid by the servrce provider. I find that as per Section 67(1) of the Finance

Act, 1994, where the provision of service is for a consideration, in money, the service

tax is chargeable on gross amount charged by the service provider for such service

provided by him. Further sub-section (3) of the section 67 provides that the gross

amount charged for the taxable service shall include any amount received towards

the taxable service before, during or after provision of such service. As per

explanation (a) to Section 67, "consideration" includes any amount that is payable for

the taxable services provided or to be provided.

7. The appellant contended that the agreement stipulates that, while

transporting petroleum products, entryltransiVbridge/toll taxes paid by the transporter

would be reimbursed by the appellant on round trip basis at actual subject to

production of original receipts evidencing such payment and thereby toll charges do

not have any nexus to the service of transportation of goods availed by the appellant.

ldo not find any force in the argument made by the appellant lfind that toll is a

g Page No. 12 of 16



Appeal No: V2l44lGDM/2016

13

charge payable to use a bridge or a road and such charges are being fixed

depending upon the type of vehicle passes through it. Therefore, in the event of

goods kansport operators plying over the bridge or road pays toll charges while

rendering the GTA service, such charges are intrinsic part of the amount of taxable

service provided by him and have direct nexus to the provision of GTA service. ln

other words, it could be said that without payment of toll charges, the transport truck

cannot ply over the road/bridge and without passes through the bridge/roads and the

provision of service cannot take place. lt is undisputed fact that the transporters have

paid toll charges while plying over the roads/bridges and therefore such toll charges

are considered to be paid in connection with the provision of GTA service to the

appellant. Further, as per Rule 5(2) of the Service Tax (Determination of Value)

Rules, 2006, only expenditure incurred by the service provider as a 'pure agent' of

the recipient of service shall be excluded from the value of the taxable services. ln

order to claim expenditure incurred by the service provider as reimbursable

expenditure, certain legal parameters as ingrained in the sub-rule 2 of Rule 5 have to

be followed, which is reproduced below for better understanding of the fact:

"(2) Subject to the provisions of sub-rule (1), the expenditure or cosfs

incurred by the service provider as a pure agent of the recipient of service,

shall be excluded from the value of the taxable service if all the following

conditions are satisfied. namely :-

(i) the service provider acts as a pure agent of the recipient of sevice when he

makes payment to thid pafty for the goods or sevices procured;

(it) the recipient of seNice receives and uses fhe goods or servlces so

procured by the seNice provider in his capacity as pure agent of the

recipient of sevice:
(iii) the recipient of service is liable to make payment to the thid pafty;

(iv) the recipient of service authorises the seruice provider to make payment on

his behalf;

(v) the recipient of service knows that the goods and services for which

payment has been made by the sevice provider shall be provided by the

thid party;

(vl the payment made by the service provider on behalf of the recipient of
seNice has been separately indicated in the invoice lssued by the service
provider to the recipient of seNice;

(vi, the service provider recovers from the recipient of service only such amount
as has been paid by him to the third pafty; and

(viit) fhe goods or servlces procured by the service provider from the thid pafty

as a pure agent of the recipient of seryice are in addition to the services he

provides on his own account.

Explanation 1. - For the purposes of sub-rule (2), "pure agent" means a person

who

(a) enters into a contractual agreement with the recipient of service lo acf as

his pure agent to incur expenditure or cosfs in the course of providing

taxable seNice;
(b) neither intends to hold nor holds any title to the goods or seryices so

procured or provided as pure agent of the recipient of sevice;
(c) does nof use such goods or serylces so procured; and
(d) receives only the actual amount incurred to procure such goods or

serv/ces
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From the records, I find that the appellant has not fulfilled the condition No. (ii)

and (iii) of Rule 5(2) of the Valuation Rules in as much as the appellant did not

receive and use above Service procured by the transporters from a third party and the

appellant was not liable to make payment for such service to the third party but in fact

the amount of toll charges have been paid by the service providers (GTAs)

Therefore the transporter/service provider cannot be treated as pure agent of the

appellant. Further the transporters/service providers have paid the toll charges

towards plying over the roads/bridge in connection with the provision of service and

have received the gross amount towards provision of service including the amount of

toll charges paid and therefore they cannot be treated as 'pure agent' of the appellant

in terms of sr.no. (c) and sr.no. (d) of the explanation 1 provided in the said rules.

Therefore, the pleadings of the appellant fail on this count.

8. The appellant relied on the judgment of the Delhi High Court in the case

of lnter Continental Consultants & Technocrats Pvt. Ltd. - [2013 (29) STR 9 (Delhi

High Court)l and contended that Rule 5(1) of Service Tax (Determination of Value)

Rules, 2006 is held to be ultra vires and levy of tax is only on consideration paid for

taxable service and nothing more. ln the present case, I find that Section 67 of the

Finance Act provides that the appellant is liable to pay service tax on the gross

amount charged in respect of the service provided. ln the present case, the service is

of GTA service. The case before the Hon'ble Delhi High Court was with reference to

consulting engineer service and in that regard, the Hon'ble High Court held that the

expenditure such as travel cost, hotel stay, transportation are not to be included in

the gross amount for the purpose of taxable service. ln the present case there are no

such expenses. The appellants are paying the gross amount in respect of the GTA

service provided by the goods transport agencies, hence in view of the provisions of

Section 67 of the Finance Act, the appellants are liable to pay service tax on the

gross amount paid towards receipt of such service in terms of Section 68(2) of the

Finance Act, 1994.

9. The appellant has also contended that CBEC vide its Circular No.

1521312012-3T dahed22.02.2012 has clarified that service tax is not payable on toll

fees paid by road user and that Toll is a matter enumerated at Sr.No. 59 in List ll

(State List) in the seventh schedule of the Constitution of lndia and toll fee paid by

the user is not covered by any of the taxable service. I find that the said Circular

categorically clarifies the leviability of service tax on toll charges collected by the toll

collecting agencies under Public, Private Partnership model as the same is collection

on own account and not on behalf of the person who has made the land available for

construction of the road, which is not the case here, thus the said Circular has no
Page No. 14 of 16
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applicability to the present case. Further, the case-laws relied upon by the appellant

wherein the facts of the case were that the collection of toll charges under the

contracts comes within the purview of 'Business Auxiliary Services' and accordingly

demands for service tax along with interest were made, whereas in the present case

the appellant has not paid the amount of service tax on toll charges paid by the

transporter (service provider) while rending GTA service and therefore the same

cannot be made applicable to the present case.

10. On the issue of cum tax benefit under Section 67(2) of the Act, I find that

the appellant admittedly have not paid service tax on the amount of toll charges in

which case the Supreme Court judgment in the case of Amit Agros 12007 (210)

E.L.T. 183 (S.C.)l is directly applicable wherein it has been held that'un/ess lf ls

shown by the manufacturer that the price of goods includes Excise duty element, no

question of excluding the duty from the price would aise in computing the

assessab/e value of excisable goods".ln fact, Section 67(2) of the Act allows cum{ax

benefit only if the gross amount charged for the service is inclusive of service tax

payable. ln the light of the admitted fact that the price charged by the appellant did

not include any service tax, the cum-tax benefit cannot be extended to them.

Accordingly, I uphold the demand of recovery of short-paid service tax in the

category of GTA service, alongwith interest at applicable rate.

11. As regards plea of the appellant for not imposing penalty under Section

76177 of the Finance Act, 1994 by invoking provisions of Section 80 of the Finance

Act, 1994, I observe that Section B0 of the Finance Act, 1994 provides that

notwithstanding anything contained in the provisions of Section 76, Section 77 or

Section 78, no penalty shall be imposable on the assessee for any failure referred to

in the aforesaid provision, if the assessee proves that there was reasonable cause for

the said failure. ln the present case, lfind that the appellant was under the bonafide

belief that toll charges reimbursed at actual by them is not a consideration for such

transportation service, hence, did not include the said charges into taxable value for

payment of service tax. Further, the appellant is a Public Sector Undertaking unit,

there cannot be any malafide intention on their part to evade payment of service tax.

Hence, I find that present case is fit for invocation of section 80 of the Finance Act,

1994 for waiver of penalty imposed upon the appellant vide impugned order against

short-payment of service tax on GTA service. My view is bolstered by the following

case laws wherein penalty is waived invoking section 80 of the Finance Act, 1994:

N\J
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! Central lndustrial Security Force [2013 (06) LCX 0178]

. Madhya Pradesh Financial Corporation [2011 (09) LCX 0345]

ln view of above, I allow the appellant immunity from penalty under Section

76177 of the Finance Act, 1994 by invoking provisions of Section 80 of the Finance

Act, 1994. Accordingly, I uphold the impugned order to the extent of demand of non-

payment of service tax in the category of GTA service by excluding the amount of toll

charges from the gross amount of taxable service, however, the penalty imposed

upon the appellant are set aside and the appeal is allowed to that extent only.

12. ln view of above, while upholding the impugned order to the extent of

recovery of amount of service tax alongwith interest, I set aside the impugned order

in respect of penalties imposed under Section 76177 of the Finance Act, 1994. The

appeal filed by the appellant is partially allowed in above terms.

83 3rffi rflT d-Sfiat n{rs or CqeRT Jqtfld afr* t fu-qr ariTr tt

13 The appeal filed by the appellant stands disposed off in above terms

fn\ew/
(rrTr eF5{)

31-11-66 1sftq - 1111

Bv Speed post

To,

M/s. lndian Oil Corporation Limited,

Kandla Foreshore Terminal,

Near Booster Station,
Old Kandla, Kutch - 370 210

Copv to

1) The Chief Commissioner, Central Excise, Ahmedabad,

2) The Commissioner, Central Excise and Service Tax, Gandhidham
3) The Assistant Commissioner, Service Tax Division, Gandhidham
4) The Superintendent, Service Tax Range-ll, Gandhidham.
5) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.
6) Guard File.
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