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:: ORDER IN APPEAL ::

Mis. Shri Ashapura Loaders, (Prop. Badubha Jalubha Jadeja), Village = 9| -
Ler, Kukma, Bhuj. Dist.- Kutch (hereinafter referred to as ‘the appellant’) has filed the
present appeal, against Order-In-Original No.33/JC/2015 dated 29.03.2016 (hereinafter
referred to as 'the impugned order’) passed by the Joint Commissioner, Central Excise

& Service Tax, Gandhidham (hereinafter referred to as ‘the lower adjudicating
authority').

2. Briefly stated the facts of the case are that during the course of audit of
records of M/s. Ashapura Voiclay Ltd., Bhuj, it was noticed that various parties including
the appellant had rendered services lo Mis. Ashapura Volclay Lid. but had not paid
service tax. Accordingly, on the basis of balance sheet / form 26AS for the period 2008-
10 to 2011-12 submitted by the appellant, a show cause notice NoV.ST/AR-
GDM/ADC({PV)147/2014-15 dated 10.10.2014 (in short — SCN) was issued to them for
not paying service tax against services rendered under the category of Manpower
Recruttment or Supply Agency to M/s. Ashapura Voiclay Ltd. and not cbtaining service
tax registration in prescribed time limit. The SCN was adjudicated by the lower
adjudicating authority vide this impugned order wherein he confirmed the demand of
service tax of Rs5.83 180/~ under the category of Manpower Recruitment or Supply
Agency service under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as
the “Act’); ordered recovery of interest under Section 75 of the Act, and imposed
penalties under Section 70, Section 77 and Section 78 of the Act,

3, Being aggrieved with the impugned order, the appellant preferred the
present appeal on the following grounds:

{a) In the impugned order, it is mentioned that in the interest of natural |ustice
personal hearing in the case was fixed 4 times but no one from the appeliant appeared
i is submitted that appellant was not served any notice for personal hearing as
mentioned in the impugned order. Had the notice of hearing served, it could have
managed anybody to explain the case In the backdrop of no intimation of notice for
personal hearing, it is & clear case of violation of natural justice and as such the
impugned order has been issue in gross violation of natural justice. It had a case in is
favour and if it was awarded an opportunity to explain its case, it could have satished

that there cannot be any demand of service tax in its case.

(o)  They are really surprised to go through the findings as their activity in no way can
be termed as an activity of 'Manpower Supply’. Their pnme activity 1s to arrange truck
and JCB etc for use of loading and unloading work, shifting of matenals and repainng

work of pond, walls and roads None of the activities mentioned above and camed out Q_
Page No Jal6
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by them is in any way connected to supply of manpower. As per Section 65(68) of the

Act - “manpower recruitment or supply agency” means any person engaged in providing
any service, directly or indirectly, in any manner for recruitment or supply of manpower,
temporarily or otherwise, to any other person” From the definition, it may be seen that
the services covered are recruitment or supply of manpower to any other person,
whereas in the present case, they had never recruited or supplied any manpower 1o the
service recipient. They had only undertaken the assigned work related to construction,
loading, unioading, repairs and supply of tractors, loaders, JCB etc. In any of the
activities, the manpower involved was nol supplied or even under the control and
direction of the service recipient. Further, in all the activities, payment was made by the
recipient at a pre-fixed rate for the work done and vehicles supplied. In no case it can be

a supply of manpower.

(i Inthe show cause notice, there was no proposal to classify the service under any
category of taxable service. It was outnght conceived and alieged that the appellant had
provided taxable services under category of “Manpower Recruitment or Supply Agency”
and "Supply of Tangible Goods Service” to Mfs AVL. The amount of taxable value was
shown to be taken from Form 26AS/Profit & Loss Account, without bifurcating as to how
much value of alleged service activity was received for "Manpower Recrutment or
Supply Agency’ and how much for “Supply of Tangible Goods Service’. The lower
adjudicating authority, in the impugned order, discarded the allegation of provision of
'supply of tangible goods' service and confirmed the entire demand of service tax under
‘Manpower Recruitment or Supply Agency” service and as such it should be proper 1o
examine the actwities in hght of above observation only and relied upon varous

decisions of the higher judicial forum and Board's Circulars in support of their plea.

4 Personal hearing in the matter was held on 23.08.2016, which was
attended by Shn R. C. Prasad, Consultant who reiterated the grounds of appeal. They
are not falling under manpower supply and made further submissions wherein the

contents of grounds of appeal were reiterated

5 | have carefully gone through the facts of the case, /mpugned order,
appeal memorandum and submissions made by the appeliant at the time of personal
hearing.

The limited issue o be decided in the present appeal is whether the services
renderad by the appeillant to M/s. Ashapura Volclay Lid. would fall under the
category of Manpower Recruitment or Supply Agency, or otherwise

Page Mo 4off
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provided by the appellant to M/s. Ashapura Volclay Ltd. The appellant has assailed the

impugned order on the ground that their prime activity is to arrange truck and JCB efc
for use of loading and unloading work, shifting of matenals and repairing work of pond,
walls and roads, which are in no way connected to supply of manpower in terms of
Saction 65(68) of the Act. They have also pleaded that the /mpugned order was issued
without following principle of natural as they were not served any notice for personal
hearing. Hence, they could not defend their case before the lower adjudicating authority

T in view of above facts, | observe that since the principles of effective
natural justice have been short-circuited in the present proceedings, in light of the
decision of the CESTAT delivered by leamned Justice Ajt Bharihoke. President in the
case of CCE, Meerut Vs Singh Alloys (P) Lid reported 2012(284) ELT 97 (Tn-Del), |
find it would not be proper to decide the instant case at this juncture. | also rely upon the
decision of the Hon'ble Tribunal in the case of CCE, Meerut-ll Vs, Honda Seil Power
Products Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein the similar views have
been paraphrased as regard inherent power of the appellate office to remit the case
back under the provisions of section 35A(3) of the CEA. Further, the Hon'ble High Count
of Gujarat, in the case of Tax Appeal No. 276 of 2014 in respect of Associated Hotels
Ltd. observed that even after the amendment in Section 35A(3) of the Central Excise
Act. 1944 after 11.052011. the Commissioner of Central Excise would retain the
powers of remand. Therefore, in fitment of case, | feel it appropriate to remand the case
back to the lower authority with direction to the appellant to file all relevant documents in
support of their claim to the effect that the services rendered by them fo M/s. Ashapura
\Volclay Ltd. were not supply of manpower and were in fact non-taxable, within 20 days
from the receipt of this order. | also find force in the appellant's plea that the lower
adjudicating authonty has confirmed the entire demand of service tax under "Manpower
Recruitment or Supply Agency” service without examining their activibes as the lower
adjudicating authority has not given any findings to this effect. Therefore, on the basis of
information furmshed by the appellant, the lower authonty shall decide the case keeping
in mind the provisions of the Act and existing rules for the time being in force, after

granting fair opportunity of hearing to the appellant, and shall pass a reasoned and

speaking order,
B. e ga ao ok wnde & fvenn Iuted Al A B s §)
B. The appeal filed by the appellant stand disposed off in above terms.

L ¥ WY
o

(3AT AT
Hrged (Hded - 1)

Page ko 5 of 0



Appeal Mo VESGOMEM0

ByRPAD

To,

Mis. Shn Ashapura Loaders, i
(Prap. Badubha Jalubha Jadeja), L
Village : Ler, Kukma,

Bhuj, Dist - Kutch

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad

2) The Commissioner, Central Excise & Service Tax, Gandhidham.

3) The Joint Commissioner, Central Excise & Service Tax, Gandhidham

4) The A.C. (Sys.). C.Ex.. H.Q  Gandhidham - for uploading on website.

5) The Assistant / Deputy Commissioner, Service Tax Division, Gandhidham
B) The Superintendent, AR -V — Bhuj, Service Tax, Gandhidham

7) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad

8) Guard File.
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