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:: ORDER IN APPEAL ::
M/s. Intermark Shipping Agencies Pvt. Ltd. 2. 17 floor, Ajanta Commercial
Centre. Gandhidham (Kutch) (hereinafter referred to as ‘the appellant’) has filed the
present appeal against the Order-in-Original No.36/ST/AC/2015-16 dated 22.04.2016

(hereinafter referred to as ‘the impugned order’) passed by the Assistant Commissioner,

Service Tax Division, Gandhidham (hereinafter referred to as ‘the lower adjudicating
authonty').

2 Briefly stated facts of the case are that dunng the periced from April = 2013
to March — 2014, the appellant had received amount of Rs.36,26.497/- as brokerage
services, which appeared to be liable to service tax under the category of "Steamer
Agents Services” appeared to be taxable service as per Section 68B of the Finance Act,
1994 (hereinafter referred to as the “Act”). Therefore, a show cause nofice No. IVI15-
02/STIADJ2015-18 dated 27.01.2015 was Issued to the appellant proposing recovery
of service tax of Rs 4,48 235/- alongwith interest and penal actions, which was decided
by the lower adjudicating authority, who vide impugned order, confirmed service tax
demand alongwith interest under Section 73 & Section 75 of the Act and also imposed
penalties under Section 76 & Section 77 of the Act

3. Being aggneved with the impugned order, the appellant preferred the
present appeal on the following grounds

(a) As per definition of taxable service, services provided by steamer agent (o
shipping agent are considered as taxable service. On bare reading of definition, to
prove levy of service tax, following two conditions must be fulfilled simultaneously:
(i) The service must be provided or to be pru\rida:-i to shipping lines by steamer
agent; and
(i)  The service is in relation to ship's husbandry or dispatch or any administrative
work related thereto as well as the booking, advertising or canvassing of
cargo, including container feeder services
In the present, they were appointed as sub-agent by their principal Mis Freight
Connection, the steamer agent. Thus, they were acting as a sub-agent to the steamer
agent and not providing any service to the shipping line as required for taxing the
service under the service category of 'steamer agent service’. In fact, brokerage is not at
all their income and it does not form a part of their revenue. It is merely deducted from
the freight collected on behalf of Steamer Agent for thewr brokers, hence actually

brokerage is income of their brokers, which is credited collectively in their
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liability side and then passed on to the various brokers. For better understanding the

nature of transaction, the process flow for the "Brokerage income™ can be understood
as under

{i} Freight connection is a steamer agent of various foreign shipping lines.

(i) Freight connection has appointed them as its sub-agent.

(i)  Various brokers give booking of export cargo to the appeliant

(iv)  On the basis of cargo booked by various brokers, they submit the claim of
brokerage to Freight Connection on behalf of brokers.

(v) In turn, Freight Connection submits the claim of the same amount of
brokerage to its principals i.e. foreign shipping lines.

(vi)  When the brokerage is credited by Freight Connection, it is directly and fully
passed on to them and in turn the same is passed on by them to vanous
brokers.

(vil) It is important to understand that the brokerage credited is in nature of hability
for them as well as Freight connection and not an income for any services
rendered. It does not form part of their income and they are bound to pass on
the brokerage received to the various brokers.

(viii) It must be noted that for brokerage, there is no provision of service by them
as a broker and hence by no stretch of imagination it can be claimed as their
service income. Therefore, the chargeability of service tax itself fails

(b} As per Board's Circular No B43/1/97-TRU dated 06.08.1997 and definition of
Steamer Agent under Section 65(100) of the Act, it is clear that when a Steamer Agent
was performing any service in connection with Ship's husbandry or the services hike
Booking, Advertising or Canvassing for cargo or container feeder service for or on behalf
of a Shipping Line. the activiies and services were liable for service tax. Hence, it is
very much clear from the above circular that service tax cannot be levied on the
reimbursement of expenses and in the circular itself states that the brokerage paid on

export cargo is reimbursable expense on which service tax should not be levied,

(¢}  Relying upon the following decisions. they contended that circulars 1ssued under
Section 37B of the Central Excise Act, 1944 are binding to the Department

+ Ranadey Micronutnients [2002-TIOL-184-5C-LX]
« Usha Martin Industries [2002-TIOL-400-5C-CX]
» Dhiren Chemical Industries [2002 (138) ELT 3 (SC)
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{d) The term 'service' has been defined under Section G5B(44) of the Act as per
which it means "any activity caried out by one person to another persen for
consideration” and it would be taxable. Hence, in the absence of any "consideration”,
the amount of brokerage received on behalf of brokers cannot fall within the ambit of
definition of "service’. Therefore, brokerage received will not be taxable It s also
contended that Cir no. 86/7/2007-ST dated 23.08.2007 was not applicable in their case

(@)  Further, as per the definition of service as defined in section 65B{44) of the
Act, service would be taxable only if provided or agreed to be provided within the
taxable territory, The Central Government vide Notification No. 28/2012-5T dated
20.06.2012 had notified the Place of Provision of Services Rules, 2012 to determine
the place of provision of service. Thus, if the place of provision of service 15 outside
the taxable territory, service tax would not be levied on the same. In the present
case, they were appointed as sub-agent of the Freight Connection who provides
service in relation to export shipment. Thus, it can be said that the service is
provided in relation to transport of goods which are exported outside India. Thus, as
per Rule 10 of the Place of Provision of Services Rules, 2012, since the place of
destination of goods is cutside the taxable territory, service tax would not be levied
as taxable territory 1s outside India.

if) That earlier show cause nolice was issued demanding service tax under the
category of ‘Business Auxiliary Services' whereas now department is demanding the
service tax under the category of ‘Steamer Agent service' As the SCN s the
fundamental base for adjudicating the case, the demand as confirmed in the impugned
notice under the service category of 'steamer agent service' needs to be sel aside. They
relied upon the decision in the case of Brindovan Beverages (P) Lid, [{2007) 213 ELT
487 (SC)]

(g}  Notwithstanding above, they also argued for benefit of Section 67(2) of the Act and
their eligibility of Cenvat credit of such input services, whose expenses were paid by them.
Further, the brokerage amount received is in the nafure of reimbursement and hence,
the same cannot form part of the value of taxable service in view of the judgment in
case of Intercontinental Consultants & Technocrats Pyt Ltd. [2013(29) S TR 9 (Del )]

4. Personal hearing in the matter was held on 24.03.2017. Shn Abhishek

Doshi. Chartered Accountant appeared on behalf of the appellant and reiterated the
grounds of the appeal
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8, | have carefully gone through the facts of the case, impugned order,
appeal memorandum and submissions made by the appellant at the time of personal
hearing. The limited issue to be decided in the present appeal is whether the amount

recaived by the appellant from their principals is liable for service tax, or otherwise

6, The undisputed fact of the case is that the appellant was receiving certain
amount of freight as brokerage from their principal M/s Freight Connection India Put.
Ltd., a steamer agent. The appellant's argument is that they were acting as a sub-agent to
the steamer agent and brokerage income was actually income of their brokers. which
was credited collectively in their liability side and then passed on to the brokers. The
appeilant has also placed reliance upon Board's Circular No B43/1/97-TRU dated
06.06.1997 and Section 65B(44) of the Act to contend thatl no services were provided
by them and the amounit received was not a consideration and a reimbursement
amount

7. | find that the primary and core issue raised is with regard the actual
nature and character of the activities undertaken by the appellant. | further observe that
that vide Board's Circular No B-43/1/97-TRU dated 06.08 1897, it was clarified that in
respect of steamer agent service, reimbursements of expenses were not chargeabile to
service tax. This circular was issued mainly to sort out cascading effect on service tax
and was more administrative in nature. However, on realizing that large number of
circulars had lost their relevance long back due to amendment in law, the Board. vide
Circular No 96/7/2007-ST dated 23.08.2007, superseded the earlier circulars including
the said circular dated 06061887 and issued clarifications on the technical issues
related to taxation of services under the Act Relevant clarification with regard to sub-
contractor or sub-agent, issued by the Board vide circular dated 23.08. 2007 1s as under.

989.03 | A taxable service provider A sub-contractor & essentially @ taxable service provider
23.08.07 | outsources a part of the | The fact that services provided by such sub-confraciors are
work by engaging another  used by the main service provider for completion of his work
semice provider, generally | does not in any way after the fact of provision of taxable
known a5 sub-confractor | service by the sub-contractor
| Service tax is paid by the - Sernces provided by sub-contractors are in the nature of
senvice prowider for the fofal | input services. Service fax is, therefore. leviable on any
Wwork In such cases, lazable services provided, whether of not the sernces ara
whether sarvice tax is liable provided by a person in his capacity as a sub-contractor and
to be pad by tha service | whather orf not such services are used as inpul services. The
| provider known as sub- | fact that a given taxable serice is intended for use as an
cantrastar who undadakes  inpul service by another sarace provider does nol alter the
anly part of the whole work | laxabality of the serice provided

8, From the above, it 1s clear that under the CENVAT regime, which applies

to service tax also, the provider of taxable services has to discharge the service fax
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liability and if such services are used as input services by other service provider or
manufacturer of the goods down the line, they can avail input service credit on the
service tax paid by the input service provider. There is no exemption for input service or
input service provider under the law. The entire scheme of invoice based Central Value
Added Tax. which is in force, envisages payment of tax at each stage of taxable event
and availment of credit of tax so paid at the subsequent stage. If this tax regime, which
is in force, has to be given any meaningful effect, then it is mandatory that the service
tax liability is discharged as and when taxable services are rendered by the service
provider. The appellant does not come up with any evidence to show that they were in
fact receiving payment as reimbursement as claimed by them. Further, as per Rule 5{2)
of the Service Tax (Determination of Value) Rules, 2006, only expenditure incurred by
the service provider as a ‘pure agent’ of the recipient of service shall be excluded from
the value of the taxable services. In order to claim expenditure incurred by the service
provider as reimbursable expenditure, certain legal parameters as ingrained in the sub-
rule 2 of Rule 5 have to be followed, which is reproduced below for better understanding
of the fact.

(2} Subedt o the provisions of sub-rule (1), the expendiure o cosfs incurmed
by the serwce provider 8s 8 pure agent of the recipient of service, shall be
excivded from the valuve of the laxable service f &l the folfowsng conditions are

salishied, namaly -

{1 the senice provider acts as a pure agent of the recipven! of service when he
makes payment to third parfy for the goods or senices procurad,

{ij the recpiant of service recaives and uses the goods Or Services 5o procured by

the service provider in s capacity as pure agent of the recipient of service:

{iif} the recipient of sarvice /s lable ko make payment 1o the third parly,

i) the reciprent of service authonses the senvice provider o make payment on fis
behaif

v the recipient of senace kmows thal the goods and senices for wiich payment
has bear made by the service providar shall be prowided by the third pany,

il the payment made by the senvice provider on behall of the recipiant of senioe
has been separately indicated in the invoice issued by the senice provider 10
the raciprent of sanvice

i) the senice provider recovers from the recipient of service anly siich amadnt a5
has bean pad by him to the third party. and

(wit]  the goods or senvices procured by the senvce provider from the third pary as 8
pure agent of the reciplent of service are in addifion to the senices he provides
o his own accolnt

Explanation 1. - For the purposes of sub-rute (2), pure agent” means a person who -

fal ehters inlo a confraciual agreement with the recipient of service o act as his
pure agent o incur expendiure or cosls o the course of providing laxable
SEAVICE

{b) meither intends fo hold nor holds any btle o the goods or 5ervices S0 procunad
or prowvided as pure agent of the recipient of seénvice

() does nol wse sUch goods or services so procured. and

{d) receives only the aclual amount incurred 1o procure such goods or senvices ™

From the records, | find that the appellant has not fulfilled the above criteria for
treating them as pure agent. Therefore, the pleadings of the appellant fail on this count.
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9. On the issue of cum tax benefit under Section 67(2) of the Act | find that
the appeliant admittedly did not charge service tax from their clients in which case the
Supreme Court judgment in the case of Amrit Agros [2007 (210) ELT 183 (SC )] is
directly applicable wherein it has been held that “unless it is shown by the manufacturer
that the price of goods includes Excise duty element, no question of excluding the duty
from the price would arise in computing the assessable value of excisable goods”. In
fact, Section B7(2) of the Act allows cum-tax benefit only if the gross amount charged
for the service is inclusive of service tax payable. In the light of the admitted fact that the
price charged by the appellant did not include any service tax, the cum-tax benefit
cannot be extended ta them

10 In view of abave, | do not find any infirmity in the impugned order and the
appeal filed by the appellant is rejecied.

11 wftwal gamr gFfr g wiw w1 e sweT a0 ¥ e s b
11. The appeal filed by the appellant stands disposed off in above terms.
L EwY ..
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ygE (3w - )
ByRPAD
To,

Ms. Intermark Shipping Agencies Pvt. Lid. 2,
1% floor. Ajanta Commercial Centre,
Gandhidham (Kutch).

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2] The Commissioner, Ceniral Excise and Service Tax, Gandhidham

3) The Assistant Commissioner, Service Tax Division, Gandhidham

4) The Dy./Asst. Commr (Sys.), C. Ex., H.Q., Gandhidham - for uploading on website
5) The Superintendent, Service Tax Range, Gandhidham,

6) PA to Commissioner (Appeals-lll). Central Excise, Ahmedabad.

7} Guard File
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