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Appeat lo Cusloms, Excise & Service Tax Appeliale Tribunal under Seclron 358 of CEA, 1944 / under Seclion 86 of lhe
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To the Wesl regionat bench oi'Cusloms Excise & Service Tax Appellale Tribunal (CESTAT) at O_20, New Mental Hospital

Compound Meghani Nagar, Ahmedabad. 380016, In case ol app€als other lhan as mentioned in para_ 1(a) above
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The appeat to the Appellate Tribunal shall be filed in quadrlplicate rn form EA-3 / as prescribed under Rule 6 of Cenlral Excise

(Aopeat) Rules, 2001 and shatl be accompanie{, against one which ai least should be accomparued by a fee of Rs. 1,000/'

Rs.5000f, Rs.10,0001 where amount ol duty demand/inleresrpenally/refund rs upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac

respectivety in lhe form of crossed Dank dratl in favour of Assl. Registrar of branch ol any nominaled public seclor bank of the

ptace where the bench ol any nomrnated public seclor bank oi lhe place where lhe bench of lhe Tribunal is siluated.

Applicalion made Ior granl ot stay shall be accompanred by a lee of Rs. 5001.

ns-drq;s,qrfufr{"r + Fr{q{ irfid, fum 3rfufi{E, 1994 fI qRr 8611) * rdJfd 8-{r{{ lM. 1994. +' ft{{ 9(1) i 6d
Errika cqr S.T-5 ii qr{ cF.qi ,t *r Jr Flnlr (.d rst firr iifr Jirlrr t lf6d ]lfrfr fi rrdr 6], rs$r cfA srq i iiri a6it (rirt
S !-6 ctr rqrFra ffi efsq rit{ tdn t {F n rs ('6 cA i gru, +o tar+r 8I 4ia .qrn *r rr4 }t{ (,nqr rr4l antar. tqq
5 drs cr fs* .Frr, 5 drq rcq cr 50 drq rqc ;rfi ]nlql 50 dls {c(r t rft-tr t dl 6ff?r' l,OOOr 6qr, 5,000/-'5{d nlilr
io.00o/ rct Fr ffrrifrd lr{r r|d4 fI cB rma +'tt fiqifra rF {r trrrdtd, {iiiftfd sdkfi-q;qrqfr{{ur *r rrrur t sdff6
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rs {Igr * 6tar {Gq rfl xrifud :rtrrq ;.qrqrftr6{nr fr rnsr Rrd t l an2ia rra{ (€ f*o * fa(. $+ra-ri * irq sool- rcr
6r erqlft- er6 rar 6aar atn l/

The appeal under sub section (1) of Sectrcn 86 of the Finance Acl. 1994, 1o lhe Appellale Tribunal Shatl be filed rn

quadruplicale in Form S.T.5 as prescribed under Rule 9(1) oI the Service Tax Rules, 1994. and Shall be accompanied by a

copy oI the order appealed agarnsl (one of which shall be certfied copy) and should be accompanied by a {ees of Rs 10001

where the amount of servrce la)( I inleresl demanded & penalty levied ol Rs. 5 Lalhs or less. Rs 50001 where the amount ol
service lax & inleresl demanded & penally levred is more lhan frve lakhs bul nol exceeding Rs. Fifly Lakhs, Rs 10,000/- where

the amount of service lax & inleresl demanded & penalty levied is more lhan fifly Lakhs .upees, jn lhe {orm of crossed bank
draft in favour ol lhe Assistanl Regrstrar ol lhe bench of nominaled Public Sector Bank of the place wh6re the bench of

Tribunal is siluated. / Application made for grant of slay shall be accompanied by a lee ol Rs.500/-.
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(i) h-a yfuftrx, 1994 ff qRr 86 *r 3c,qrol* (2) G (2A) + iaia rS fi,rff s{r, Car* 1:ffi, 1994, t frry 9(2) ('d
9(2A) +, 6d hutft cq-r S.T-7 i A ar Eii"t (-{ r{} {r:r Jnqrd +;fiq r.qr<:]Fn lr.r"T }rqF t$+at, fr*" rarq r.rds
EaRr qrft-d l,ria *l cfrqi rf'a Ft tr;Tji + \'6 qtr $FrFr-d Eii qrfdq) rfR Jrr-+rl.am F6rq* rqd rrra, ]crq-q. xiA-q
5{rd tra/ tdr6{. +l xffi -trrarfus{or Gt xr}ai eJ Fd 6r hI? a uA yrari S qF ,t nru I dora -r* fot', I
The appeal uader sub seclion (2) and (2A) of lhe section 86 the Finance Acl 1994, shall be fited in For ST.7 as prescribed
under Rule 9 (2) t 9(2A) of lhe Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissioner, Cenlral Excise (Appeals) (one of which shall be a certafied copy) and copy o, the order
passed by lhe Commissioner authorizing Ihe Assistanl Commissioner or Deprrty Commissioner of Central Excise/ Service Tax
to lile lhe appeal before lhe Appellaie Tribunal.

{tFr r]-6, i*q 3?qr{ aI6 (ii *-dr6{ }r{rffq crfufi{q (n+}.) +.qfr 3rffi * FrFi C-iffq 3;cr{ ?16 3|fuAqr 1944 *t
nrn 35(5 * 3iir'td. * *r ffiq rroa-qF 1994 a qRr 33 A lid,ta C-drn{ 4} r} drl4t rr+ t, $:rran * ctr Jffiq
erfufi{sr i }qrd Fr} {rrrq ric,e ?lF6if{r 6{ ni"r t 10 cfigrd (10yo), ffi erJr cs ilst;r E-{Ifrd t. qr rdrar. rE iif,d 3-daT
E-aFaa t, mr r-,rara Bi{r arq, E?rt'F+ {s ,rR, * tiTrta xr f* ,,* *a gm" a" ,,int 
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*drq ,al{ fl6 (.a C-slF{ * *r,td "Frrr p6(' ,Ig {6- t fi6 rnB-a *
(i) uro dr & iflla rsil
(i') H. Trn fi # rr+ ,rd-{ {rt*
(iiD t-alc rm 1:M } AqF 6 * rafa lq .firI
- asri ad k trF rrRr * crdqra ffirq (d. 2) ]Ifil*qF 20j4 e lniH t {t G* ]rtt$rq.crmqft * {I,Isr E-qrftffa
F rri r$ \'d lrQfl +) dr{ Tdi 6}nti

For an appeal lo be liled before lhe CESTAT, under Seclion 35F of lhe Central Excise Ad, 1944 which is 6lso made
applicable to Seruice Tax under Seclion 83 of lhe Finance Acl. 1994. an appeal against this order shall lie before the Trjbunat
on paymenl of 10% of lhe duly demanded './here duty or duty and penalty are in dispute, or penaity, where penatty alone is in
dispute, provided lhe amounl of predeposil payable woutd be subiecl to a ceiling ot Rs 10 Crores,

lJnder Central Excise and SeNice Tax. ,Duly 
Demanded" shall include :

(i) amounl determined under Seclion 11 D:

(ii) amounl ol erroneous Cenvat Credit laken:
(iii) amount payable under Rute 6 o, lhe Cenvat Credii Rules

' provided furlher lhal lhe provisions ol this Section shall nol apply to the stay apptication and appeals pendjng before
any appellate authorily prior to lhe commencemenl of the Fjnance {No.2) Acl, 2014.

srad sr6lt 6t ga0$!r Irl-{i :

R.villon appllcation lo Govrmment of lndis:
513oljr f,I T;ritTsI 3rE-6r ffidfud FIn-dt i *t+, tqa trF6 XQF-fF 1994 fi rrr[r 35EE * c!r-F qrd6 t Jfd#d }rq{sr{d. al.d F{4r{ E-aturlr }.eai ffi fd;e rA'oa. nra a-:ra dA.iftic +{i A" F-fa. ,q-a EEi. F ta-f,-110001 a}
rflIr 3tiIT qrrdql /
A revision applicalion lies lo lhe Under Secrelary, lo lhe Government of lndia, Revision Apptication Unit, Minisrry of Finance,
Depanmenl of Revenue, 4th Floor. Jeevan Deep Building, Parliamenl Slreet, New Delhi-110001, under Section 35EE of the
CEA 1944 in respecl of the lollowing case. governed by first proviso lo sub section (1) of Section 35 ibid:

F 5-t Sis a:itrl; I ,rr,Ii t, rfi a-Fr{la h(+ Efr +r E* Frqri d rrER zIF i, qrrjrJra + ahri n.r fes ya ai-(Eri !r
s^EHr,'6 Tn rlF. d <st rrER T crIrn-i i- dl-rra a ftS rrsrl rri , qr trgrEi * Erfr t q{Frur * zt{.a SrS FrErrt a,
r4.fi lr5.{ TF, Frd A Fnra + FtTe dt/
ln case of any loss of goods, where lhe loss occu6 in lransit from a factory to a warehouse or to anolher faclory or from one
warehouse to another during the course ol processing of lhe goods in a warehouse or in storaqe whether jn a fictory or in a

strd. t dr{{ lt-6 rq ar, rl'r 6t fua 6{ G ffrd + Effidr * r-ryd r€A rra rr :rff,rg i,-*q 3ar( ef6 + g. (ftAr) +
{rx-} n, it ,rrGr i rm fir$ rrE a *, +i Hrd A a& er /
ln case ot rebale o, duty ol excise on goods expoded lo any country or territory oulside lndia of on excisabte malerial used rn
lhe manulaclure of lhe goods which are erported to any counlry or territory outside tndi6

qfr ta'{ra ga' 6T Trrda fuq Fnfl $td } nr6{, tcrd qr taa at q.ri{ fua Bqr,rat tt /
ln case of goods exported oulside lndia export to Nepal or Bhulan, withoul payment ol duty

q,?ft'rd 3iqE }, rqrda fl6 t-Tr'"E t Rq ri r{B *Az 5s lrtufro-A !-d ts+ EA;i qrdrnii * rf. trl-q A 16 t It{ N
rt^rea i rqrn (y+a) * -rdr{r Faa rfuAcr (a. 2i tq98 & trtr 109 rfln E'a e ,4 art]-q lnr; rnrarft? ql.o.r ard iqtia l*\' 4q Ft/
Credit of any duty allowed lo be ulilized lowards payment of excise duty on final products under lhe provisrons of this Act or
the Rules made there under such order is passed by the Commission€r (Appeals) on or afler, lhe daie appointed under Sec.
109 of lhe Finance (No.2) Acl, 1998.

rs{trdtri{ifiacfrqictrr+i@rEA-8t,d&#atqrflrd;raftr(]l{rofr4ffr4dt,2ool,tfirygin?rl{-dBBt.gt,
gq srer + {ilcsr * 3 xl6 * liart'a fi 3.fi qrfrr' r Jcrrrd }rd +. €rrr {f, $trr a Jr'f 3n2nr fi iit efd'qi $ai-{ 6r ir+
utffcr rru ff +{" ry 116.Ftuftrr{ 1944 fr qrn 35-l r + drd a*n-f T.+ & 3rdrrrft + rrrq * arq{TR.6 ffcF
{fr.a +t srit tNt /
The above epplication shall be made in dupljcaie in Form No. EA 8 as specified under Rule, 9 of Cenlrat Excise (Appeals)
Rules 2001 within 3 monlhs from lhe dale on which lhe order soughl lo be appealed againsl is communicaled and shatt be
accompanied by lwo copies each of the OIO and Order'ln-Appeal. lt should also be accompanaed by a copy oI TR-6 Chaltan
evidencing paymenl of prescribed fee as prescribed under Seclion 35-EE of CEA, 1944. under Maior Head of Account

Tatlrur 3rr}fd * mu ffiE-d E$ta !re. fi rerrrft fr sr$ urfFq I

;fii riara r+s rn arg Fqi a r{C FF it il saa 2697- BiI rI,I{a ffi{.r gn ritr qQ .F r;r tiEq rr:F ars xrrd a rard- 6l a}
Fqi tooo -i a rrrrara B;qr aK' r

The revision appicalron shall be accompanied by a fee of Rs. 2OO/- where lhe amount involved in Rupees One Lac or tess
and Rs 10001 where lhe amounl involved is more lhan Rupees One Lac

aQ r{l +rlrr * 6* {d xr}rt 6' sfir}?r B e} q.+n {' xre"r + ti! erF {r !r4?rFr lq+€ 6rr P B-sr arar qrGd I rs .:z *
a? (q,n fi frsr qdl +rf t d t far qt'rEii ffiq qrFtaroT A ra fira cr +& T..=rr at r+ 3{r}.a 6a arar 3 rr
ln c6se, il lhe order covers various numbers of order- in Original. lee lor each O.l.O. should be paid in the aforesaid manner.
not wilhslanding lhe tacl Ihal lhe one appeal lo lhe Appellant Tribunal or lhe one applicalion to the Central Govl. As the case
may be, is filled lo avoid scriploria work if excising Rs 1 lakh lee of Rs 100/- lor each.

qlrRhrtfud -qrq1 q 116 lrfuffuF. 1975. * Jrdstrl I * Jr.{srI {d rr}n d FFrn :n:;{ *r cfr q{ frirlfra 6 50 {qi 6r
arqrFrq erg frfr-c Fin an rG-.'l i
One copy'of applicalion or O.l.O. as the case may be, and the orde. of lhe adjudicating aulhorily shall bear a coun fee stamp
of Rs. 6.50 as prescribed under Schedule'l in lerms of lhe Cou Fee Ac1,1975, as amended

frffr ?|6, i+q r7lr( 116 rd Sdr6{ }{req a,rqrfuf{ur (Fr, Bfu) ATIr{*. 1982 * aff-d ('i Jr,q, TiqFrd nrFfri a}
Effia Fri arn fut # ]t{ ft tlra xr6ftd F64 

"arr F I i
Altenlion is also inviled to the rules coverinq these and other relaled matlers conlained in lhe Customs, Excise and Service
Appellale Tribun6l (Procedure) Rules. i982

JEq ]r+r$-q crffi * lr+d' (Ifud 6at t ,iiiQ-{ .qrq6, fu€a rit{ d1-{;rE g-rdt rdt + R!r, ri$-dr!.1 FdrnJhq d-{sr5c
www.cbec.gov.in dl is s6i t 1 t "

For the elaborale, delailed and ialesl provisions relaling to filing ol appeal lo the higher appellale authorily, lhe appellanl may

refer lo lhe Deparlmenlal websrte www cbec gov rn
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Appeal No: V2l40/GDMi2016

::oRDER IN APPEAL ::

M/s. lntermark Shipping Agencies P\n. Ltd. 2, 1't floor, Ajanta Commercial

centre, Gandhidham (Kutch) (hereinafter referred to as 'the appellant') has filed the

present appeal against the order-in-original No.36iST/AC/2015-16 dated 22.042016

(hereinafter refened to as 'the impugned order') passed by the Assistant Commissioner,

Service Tax Division, Gandhidham (hereinafter referred to as 'the lower adjudicating

authority').

2. Briefly stated facts of the case are that during the period from April - 2013

to March -2014, the appellant had received amount of Rs.36,26,497/- as brokerage

services, which appeared to be liable to service tax under the category of "steamer

Agents Services" appeared to be taxable service as per Section 668 ofthe Finance Act,

1994 (hereinafter referred to as the "Act"). Therefore, a show cause notice No-lV/15-

o2lsT/ADJi2o15-16 dated 27.01 .2015 was issued to the appellant proposing recovery

of service tax of Rs.4,48,235/- alongwith interest and penal actions, which was decided

by the lower adjudicating authority, who vide impugned order, confirmed service tax

demand alongwith interest under Section 73 & Section 75 of the Act and also imposed

penalties under Section 76 & Section 77 of the Act

3. Being aggrieved with the impugned ordei, the appellant preferred the

present appeal on the following grounds:

(a) As per definition of taxable service, services provided by steamer agent to

shipping agent are considered as taxable service. On bare reading of definition, to

prove levy of service tax, following two conditions must be fulfilled simultaneously:

(i) The service must be provided or to be provided to shipping lines by steamer

agent; and

(ii) The service is in relation to ship's husbandry or dispatch or any administrative

work related thereto as well as the booking, advertising or canvassing of

cargo, including container feeder services.

ln the present, they were appointed as sub-agent by their principal M/s Freight

Connection, the steamer agent. Thus, they were acting as a sub-agent to the steamer

agent and not providing any service to the shipping line as required for taxing the

service under the service category of 'steamer agent service'. ln fact, brokerage is not at

all their income and it does not form a part of their revenue. lt is merely deducted from

the freight collected on behalf of Steamer Agent for their brokers, hence actually

brokerage is income of their brokers, which is credited collectively in their

Page No 3 of8
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Appeal Nor V2l40/GDM/20'16

liability side and then passed on to the various brokers. For better understanding the

nature of transaction, the process flow for the "Brokerage income" can be understood

as under:

(i)

(ii)

(iii)

(iv)

Freight connection is a steamer agent of various foreign shipping lines.

Freight connection has appointed them as its sub-agent.

Various brokers give booking of export cargo to the appellant.

On the basis of cargo booked by various brokers, they submit the claim of

brokerage to Freight Connection on behalf of brokers.

ln turn, Freight Connection submits the claim of the same amount of

brokerage to its principals i.e. foreign shipping lines.

When the brokerage is credited by Freight Connection, it is directly and fully

passed on to them and in turn the same is passed on by them to various

brokers.

It is important to understand that the brokerage credited is in nature of liability

for them as well as Freight connection and not an income for any services

rendered. lt does not form part of their income and they are bound to pass on

the brokerage received to the various brokers.

It must be noted that for brokerage, there is no provision of service by them

as a broker and hence by no stretch of imagination it can be claimed as their

service income. Therefore, the chargeability of service tax itself fails.

(v)

(vi)

(vii)

(viii)

(b) As per Board's circular No 843i1i97-TRU dated 06.06.19S7 and definition of

steamer Agent under section 65(100) of the Act, it is clear that when a steamer Agent

was performing any service in connection with Ship's husbandry or the services like

Booking, Advertising or Canvassing for cargo or container feeder service for or on behalf

of a Shipping Line, the activities and services were liable for service tax. Hence, it is

very much clear from the above circular that service tax cannot be levied on the

reimbursement of expenses and in the circular itself states that the brokerage paid on

export cargo is reimbursable expense on which service tax should not be levied.

(c) Relying upon the following decisions, they contended that circulars issued under

Section 37B of the Central Excise Act, 1944 are binding to the Department:

o Ranadey Micronutrients [2002-TIOL-1 84-SC-CXl

o Usha Martin lndustries [2002-TIOL-400-SC-CX]

o Dhiren Chemical Industries [2002 (139) ELT 3 (SC)

Page No 4ofa
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Appeal No: V2l40/GD[I/2016

(d) The term 'service' has been defined under Section 658(44) of the Act as per

which it means "any activity carried out by one person to another person for

consideration" and it would be taxable. Hence, in the absence of any "consideration",

the amount of brokerage received on behalf of brokers cannot fall within the ambit of

definition of 'service'. Therefore, brokerage received will not be taxable. lt is also

contended that Cir no.96/7/2007-5T dated 23.08.2007 was not applicable in their case.

(e) Fu(her, as per the definition of service as defined in section 658(44) of the

Act, service would be taxable only if provided or agreed to be provided within the

taxable territory. The Central Government vide Notification No. 2812012-5T dated

20.06.2012 had notified the Place of Provision of Services Rules, 2012 to determine

the place of provision of service. Thus, if the place of provision of service is outside

the taxable territory, service tax would not be levied on the same. ln the present

case, they were appointed as sub-agent of the Freight Connection who provides

service in relation to expo( shipment. Thus, it can be said that the service is

provided in relation to transport of goods which are exported outside lndia. Thus, as

per Rule 10 of the Place of Provision of Services Rules, 2012, since the place of

destination of goods is outside the taxable territory, service tax would not be levied

as taxable territory is outside lndia.

(0 That earlier show cause notice was issued demanding service tax under the

category of 'Business Auxiliary Services' whereas now department is demanding the

service tax under the category of 'Steamer Agent service'. As the SCN is the

fundamental base for adjudicating the case, the demand as confirmed in the impugned

notice under the service category of 'steamer agent service' needs to be set aside. They

relied upon the decision in the case of Brindovan Beverages (P) Ltd. [(2007) 213 ELT

487 (SC)1.

(S) Notwithstanding above, they also argued for benefit of Section 67(2) ot the Act and

their eligibility of Cenvat credit of such input services, whose expenses were paid by them.

Further, the brokerage amount received is in the nature of reimbursement and hence,

the same cannot form part of the value of taxable service in view of the judgment in

case of lntercontinental Consultants & Technocrats Pvt. Ltd. [2013 (29) S.T.R. 9 (Del.)].

4. Personal hearing in the matter was held on 24.03.2017. Shri Abhishek

Doshl, Chartered Accountant appeared on behalf of the appellant and reiterated the

grounds of the appeal.

s
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5. I have carefully gone through the facts of the case, impugned order,

appeal memorandum and submissions made by the appellant at the time of personal

hearing. The limited issue to be decided in the present appeal is whether the amount

received by the appellant from their principals is liable for service tax, or otherwise.

6. The undisputed fact of the case is that the appellant was receiving certain

amount of freight as brokerage from their principal M/s Freight Connection lndia Pvt.

Ltd., a steamer agent. The appellant's argument is that they were acting as a sub-agent to

the steamer agent and brokerage income was actually income of their brokers, which

was credited collectively in their liability side and then passed on to the brokers. The

appellant has also placed reliance upon Board's Circular No 843/1I97-TRU dated

06.06.1997 and Section 658(44) of the Act to contend that no services were provided

by them and the amount received was not a consideration and a reimbursement

amount.

7. I find that the primary and core issue raised is with regard the actual

nature and character of the activities undertaken by the appellant. I further observe that

that vide Board's Circular No 8-43/1/97-TRU dated 06.06 1997, it was clarified that in

respect of steamer agent service, reimbursements of expenses were not chargeable to

service tax. This circular was issued mainly to sort out cascading effect on service tax

and was more administrative in nature. However, on realizing that large number of

circulars had lost their relevance long back due to amendment in law, the Board, vide

Circular No.96/7/2007-5T dated 23.08.2007, superseded the earlier circulars including

the said circular dated 06.06. 1997 and issued clarifications on the techntcal issues

related to taxation of services under the Act. Relevant clarification with regard to sub-

contractor or sub-agent, issued by the Board vide circular dated 23.08.2007 is as under:

999.03 I

23.08.07
A taxable service provider

outsources a paft of the

work by engaging another

service provjder, generally

known as sub-contractor.

lService tax is paid by the

service provider for the total

work. ln such cases
lwhether servrce tax is liable

to be paid by the service
provider known as sub-

contractor who undertakes

only part of the whole work.

A sub-contractor is essentially a taxable service provider.

The fact that services provided by such sub-contractors are

used by the main service provider for completion of his work

does not in any way alter the fact of provision of taxable

service by the sub-contractor.

Services provided by sub-contractors are an the nature of

input services Service tax is. therefore. leviable on any

taxable services provided, whether or not the services are
provided by a person in his capacity as a sub-contractor and

whether or not such services are used as input services. The

fact that a given taxable service is intended for use as an

input service by another service provider does not alter the

taxability of the service provided

8. From the above, it is clear that under the CENVAT regime, which applies

to service tax also, the provider of taxable services has to discharge the service tax

Page No 6 of I
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liability and if such services are used as input services by other service provider or

manufacturer of the goods down the line, they can avail input service credit on the

service tax paid by the input service provider. There is no exemption for input service or

input service provider under the law. The entire scheme of invoice based Central Value

Added Tax, which is in force, envisages payment of tax at each stage of taxable event

and availment of credit of tax so paid at the subsequent stage. lf this tax regime, which

rs in force, has to be grven any meaningful effect, then it is mandatory that the service

tax liability is discharged as and when taxable services are rendered by the service

provider. The appellant does not come up with any evidence to show that they were in

fact receiving payment as reimbursement as claimed by them. Further, as per Rule 5(2)

of the Service Tax (Determination of Value) Rules, 2006, only expenditure incurred by

the service provider as a 'pure agent' of the recipient of service shall be excluded from

the value of the taxable services. ln order to claim expenditure incurred by the service

provider as reimbursable expenditure, certain legal parameters as ingrained in the sub-

rule 2 of Rule 5 have to be followed, which is reproduced below for better understanding

of the fact:

"(2) Subject to the provisions of sub-rule (1). the expenditure or costs incurred

by the service provider as a pure agent of the recipient of service. shall be

excluded from the value of the taxable seNice if all the following conditions are

satisfied, namely :-

(i) the seNice provider acts as a pure agent of the recipient of seNice when he

makes payment to thid party for the goods or services procured:

(it the recipient of service receives and uses the goods or seruices so procured by

the service provider in his capacity as pure agent of the recipient of service:

(iil the recipient of seNtce is liable to make payment to the thid pafty:

(iv) the recipient of service authorises the seNice provider to make payment on hB

behalf:

(v) the recipient of service knows that the goods and services for which payment

has been made by the seNice provider shall be provided by the thid pafty.

(vi) the payment made by the seNice provider on behalf of the recipient of seNice

has been separately indicated in the invoice issued by the service provider to

the recipient of service;

(vii) the service provider recovers from the recipient of service only such amount as

has been paid by him to the thid pady. and
(viii) the goods or services procured by the service provider from the thtd pafty as a

pure agent of the recipient of service are in addition to the serylces he provides

on his own account.

Explanation 1 . - For the purposes of sub-rule (2), "pure agent" means a person who -

(a) enters into a contractual agreement with the recipient of sevice to act as hls
pure agent to incLtr expenditure or cosfs in the course of providing taxable

service:

(b) neither intends to hold nor holds any title to the goods or serylces so procured

or provided as pure agent of the recipient of service;
(c) does nol use such goods or servlces so procured: and

(d) receives only the actual amount incurred to procure such goods or serylces. ".

From the records, lfind that the appellant has not fulfilled the above criteria for

treating them as pure agent. Therefore, the pleadings of the appellant fail on this count.

7
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9. on the issue of cum tax benefit under section 67(2) of the Act, r find that

the appellant admittedly did not charge service tax from their clients in which case the

supreme court judgment in the case of Amrit Agros l2oo7 (210) E.L.T. 183 (s.c.)l is

directly applicable wherein it has been held that "unless it ls shor,yn by the manufacturer

that the price of goods includes Excise duty element, no question of exctuding the duty

from the price would arise in computing fhe assessab/e value of excisable goods,,. ln

fact, section 67 (2) ot the Act allows cum-tax benefit only if the gross amount charged

for the service is inclusive of service tax payable. ln the light of the admitted fact that the

price charged by the appellant did not include any service tax, the cum-tax benefit

cannot be extended to them.

10. ln view of above, I do not find any infirmity in the impugned order and the

appeal filed by the appellant is rejected.

11 3{ffilf,dt qdrr d-Sfraf :rfia ar HqeRT iq{ti-d dtt t fu-qr drdr tr

11 The appeal filed by the appellant stands disposed off in above terms
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Bv R.P.A D

To,

M/s. lntermark Shipping Agencies P\i,'t. Ltd. 2,
'1't floor. Ajanta Commercial Centre,

Gandhidham (Kutch).

Copv to

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Central Excise and Service Tax, Gandhidham.
3) The Assistant Commissioner, Service Tax Division, Gandhidham.
4) TheDy./Asst.Commr.(Sys.),C.Ex.,H.Q.,Gandhidham-foruploadingonwebsite
5) The Superintendent, Service Tax Range, Gandhidham.
6) PA to Commissioner (Appeals-lll), Central Excise, Ahmedabad.
7) Guard File.
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