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Arising out of above mentioned OIO issued by AddilionauJoinuDeputy/Assistanl Commissioner. Central Excise / Service Tax,

Raikot / Jamnaqar / Gandhidham

3r+fi64i & cffi ar arq \rd qT /Name&Address of the Appellants & Respondent :-

l. M/s Kiran Ship Brealiing Co." Plot No. 82. Ship Brcaking Yard.. Alang. Post Manar."

Bhavanagar..
2. Shri Vishal Jain Authorized I'erson of M/s Kiran Ship Brcaking Cio.
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Any person agqrieved by this Order-in-Appeal may file an appeal lo the appropriale aulhority in the following way

SrFt 116 .fi-erq taslz ?tiih rq Sd+r rffiq "{rrrfu{r!' A q  }r{'4. }-f,q r,!-e tr.a. }Q?Ea .1944 A qr{- 358 }
]rd,fa'ra ftia rfufim'tgg,{ f'qra 86 e Jri?i" ffi,{fuc rrrd *'f,- r€3 B '/

Appeal 10 Customs, Excise & Sewice Tax Appellale Tribunal under Section 358 of CEA. 1944 / Under Section 86 of the

Finance Act, 1994 an appeal lies to:

4rtrq,{Er EsrFi i raFrra o$ arri ffffr T6. i-fi'q ,flr{i ?I-q; rli n-{rfr{ 3{ffiq arqrfu-fi[oT *r iar}c S16, d-t'c ;ei+ a
z, nn *lc{s. + ftlEdt. tI 4l srll qGq u-
The speciai'bench of Cusloms, Excise & Service Tax Appellale Trbunal ot West Block No 2. R.K Pulam, New Delhi in all
matlers relatrng lo classificalron and valualion

5q{Y{d qf{Ed{ 1(a) ii {dN ,l\. }ffi * vamr r}q mfr 3rfti ffxr 116. +,-diq 3qre ,f6 -rE i-dl€{ l{ffiq -qrqlfufi{ur
ierfcf a-cR'q-s;irrq ota-+r. , aAit ra, d6srdl $'{n rsrqt l,Fn-4ari- lz..tq 6l Er arjt arB( u

io rhe West regionat bench of Customs. ExciEe & Service Tax Appellate Tribunal ICESTAT) al 2"" Floor, Bhaumali Bhawan,

Asarwa Ahmedabad-380016 in case of appeals other lhan as meolioned in para' 1(a) above
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(iii) ]Itrrs arqr+rru Frar x+F qFi F{a 4 fu- e-arq ];qE ,'a (r&F) iM 2001. 6 F{a 6 } }'Piia AlirFrd fur
,rt c!-r EA3 .:. qr7 vfiqi q z:i F+-q' ,'r+ arqr' rafrF tFF i 6f, (.a fi + FFr Tfl ];qz ria el F "zrJ AI n1,
3rtr a:nqr irar xtd, . {cq 5 (l€ qr f,sS dJT. 5 [s $sq qt 50 ars 6qs -4 ]fl"I 50 drq {cr' €- 3riir6 t d Fn'rr: 1 ,000i
6q{, 5 0oo/. *ib yrrr to ooo, xqd ar ltlnDd -?T ?F & cfr riTtF d r fiirlild ni+ st ,rJrare. Fdfua xffiq
ar[Ifo€rur & ?rE.r + ra,q+ f*Rrr e ;rF F i&ia 
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FiE-F; slr + +E cdm .iri ts&a iE grF{ -d-T fu"r srdr arF6r I

s<fud Erqd +r {rrard, f,6 fr rs ?nsr I dfdr qriFq 16r ,stifta gffiq anqrfir*q Ar {Rn F{ir t I trri 3nt9r i* 3n$ }
f*r' 3{ri{a-qr i"qEr 500/. Fqo q hr-tD-: {a FFl Frar Ftrn ,/
The appeal to the Appellate Tribunal shall be liled in quadruplicate in form EA-3 / as prescribed under Rule 6 ol Central
Excise {Appeal) Rules, 2001 and shall be accompanied againsl one which al leasl should be accompanied by a fee ol Rs.

1,0001 Rs.50001, Rs-10.0001 where amounl of duty demand/interest/penally/relund is uplo 5 Lac, 5 Lac to 50 Lac and
above 50 Lac respeclively in the form ol crossed bank draft in favour of Asst Regislrar ol branch of any nominaled public

sector bank of lhe place where the bench of any nominaled public sector bank ol the place where the bench of lhe Tribunal
is silualed. Applicalion made for granl of slay shall be accompanied by a lee of Rs. 500/-

Jffiq -qrqrfi-d{ur i $sEr irsrf,. R'a yftth-cs 1994 A qrRr 86(1) i ]rflta C-a6{ ffi 1994 * A{JT g(1) * da
Errlfta cqi sT-5 ii .{ cfui i'fi FAdt rd f{& FFr fts 3{ri{ * k€ Jr{rd *} 4rl d rs& cfr €pr * lr.r,-a st
(rrri t tr6 cfi cFliid Fiff qG!) rit{ af,c' d 6n d rs ,rF cii * w:r. r5t d{r5{ SI ni4 ,aqrn 6r aia :itr trrrq rrql
idlfrr. {qq 5 drs qT rsH aiq, 5 FIE rcq qr 50 drs $'cq 16 lrqifi 50 al{r rcE d vfu6 t at *srr 1,000/- 6ct 5.000/-
5rt xrrdr t0 000/- 5c-4 6r Fuft-i "rfi fl6 *I cfJ f,f,ra flr ifrqtita qF +r rIrtdra sdiild lFirill, .qrqrfuF{o a ?rrq +
E6r{+ r?FcR & .{rff € Ed'r ,t miffi F{ + ++ Ear{r .rrn ffied r+ $1r( ,:ri- Fsr rrfl -n$r' r n-qfud grq( tarr-F
+i & rg rre i -dr urFa! J'F- Fdft? Jffiz , +#o-+rq sr er€fl Fra I ]arr? Fe?r rFt rr.g,y ] frc r"tca-.rr * qla
5oo/ sc(, fl Aqifud rf6 sJIr 6rar Ftar /
The appeal under sub section (1) of Seclion 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescrrbed under Rule 9(1) of lhe Service Tax Rules, 1994. and Shall be accompanied by a
copy of lhe order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs.
10001 where the amounl of service lax & interesl demanded & p€nalty levied of Rs. 5 Lakhs or less. Rs 5000/ where the
amount of service tax & inleresl demanded & penaity levied is more than five lakhs bul not exceeding Rs Fifty Lakhs,
Rs 10,0001 where Ihe amount of service lax & inleresl demanded & penally levied is more than fifty Lakhs rup€es. in the
form ol crossed bank dratl in favour of lhe Assislanl Registrar of the bench of nominaled Public Seclor Bank of lhe place
where the bench of Tribunal is situated / Applicalion made for granl of stay shall be accompanied by a fee of Rs 500/'
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(c)

h-a ffiIff-qq, 1994 tr ?.,nr 86 A rq-qrfiri (2) Ed (2A) + nirJrd S +r ,ffi lrqtfr, d-dr6{ Fr{rdTdl, 1994, t fi{fr 9(2) (.E,
9(2A) i -6d Etif{-d eq{ s.T.-7 * fr qanfi (.E rnt Errr }r{{d, +fiq r.qrd g"fi 3r{dr 3iT.?rtr (l$-O +-Aq rflrd g6
da.r qrita Jrerr fi cftai { re fl I trt d FE sF rxfo_F u'; aft.r fr rrrF ddrr Efrr+ 3{r.FF rqar :qqa;r }dq
l-,!E q-F/ idr{r. at lrffIa .zrr'tffry +l }Irir{d 43 rra q- ?&_ ai drn lrra?, I qF 3t S.2I p Fd_ra Fr-ff tfi , /
The appeal irnder sub section (2) and (2A) of lhe seclion 86 lhe Finance Act 1994 shall be filed rn For ST7 as prescribed

under Rule I (2) & 9(2A) of lhe Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Cenlral Excise or Commissroner. Central Excise {Appeals) (one of whlch shall be a cenified copy) and copy of lhe order
passed by the Commissioner aulhorizing the Assislanl llommrssionei or Depuly Commissioner of Central Excise/ Service Tax
lo tile the appeai before the Appellale Tribunal.

fifi rf6. tffiq r.cr< il6 q{ i-dr6T ]rtrtqs1ft6roT (fr) * q1? sqFi * r'rrJ i i-erq r.ql( ?16 3if*ft{n 1944 AI
?rro 35(s * rafd. nt ft ffiq jrGrff{s 1994 ffr rrr4 83 } rrri-{ + 6{ d eft dr{ fi ,6 t aa }rarr * cfi xtrfq
crfu-F,or n ]I4-d 6.4 srq FcrE qFitrdr +{ ffr4 + l0 cfu.d 116r"1, r< rla r..s gql-dT ffid t, qr {rtir, T{ }-ril Edrdrffi t 4r srrTdra Bqr Jrl' qlri i*' 9s tp i :{;r,ia rer ts J]A ar& ]]ttard tq rfrr a{ 6G rqr t 3rfufi d 6tl

6frq tc]( 1F6 !-d id16{ 6 }iirlrd 'qia Bq r[' aF" i F'-ra ?flft-{ t
(r) trrrr ll +; +ia]'d rFF
(ii) t-id.78T *I fr at,rdd {r1il
(iiD ffie anr f}{frr{& + E{fl 6 * :idra dq {{q
, Erd T6 fr i€ ?fir + crEtrrd tr?drq ld' 2) .rfuifi{fl 2o1a * srrr $ E{'ftFS fftdiq crfiHl + sftr ft-qmrha
P[4a 3rfr G n$d +] dq;r€i 6inl/

For an appeal to be filed before lhe CESTAT, under Seclion 35F of the Central Excise Acl, 1944 which is also made
app[cable to Service Tax under Secliofl 83 of the Finance Act, 1994. an appeal againsl this order shall lie before lhe Tribunal
on payment of 10% of lhe duty demanded where duly or duty and penalty are rn dispute, or penalty, where penally alone is in

dispute. prol/rded lhe amounr of pre-deposil payable would be slrblect lo a ceiling of Rs 10 Crores.
Under Cenlral Excise and Servrce Tax. 'Duly Demanded shall include l

(i) amount delermined under Section 11 Di
(ii) amount of effoneous Cenlat Credit taken
(,iii amount payable under Rule 6 of lhe Cenval Credil Rules

provided fu.ther lhal lhe provisrons of this Seclion shall nol apply to lhe slay applicalion and appeals pending before
any appellale aulhorily priq lo lhe commencemenl o, the Finance lNo 2) Act, 2014.

xRa fii'R 61 SftHsr 3nt(-i :

Rovision applicetion to Governm6nt of lndi6:
rE JIrl9I A srha{q q'e{{ ffifua rrFal F, -is ,:!-z ?ra. ylFrfl t9g4 fr r]m 35EE t qr|F qi-6 6 rfrtE lrd{
eft-a mT4 re-z q-ft,?r xri(a ffi Eir rrrdq r-rrs Bi.rrr ,r:i Ffi-4 -,f'{i Aq ,rda sFq Fnr g i:-ff t10o0t +l
Bqr rrar ?-. 1 / -
A revision application lies to the Under Secrelary, to the Governmenl of lndra, Revision Application Unit lrinistry of Finance,
Oepartmenl of Revenue. 4lh Floor, Jeevan Deep Euilding. Parlrament Street, New Delhi,110001 under Section 35EE of ihe
CEA 1944 rn respecl of the lollowing case governed by flrst proviso lo sub-seclror, 11) of Seclion-35B ibid:

qft {'d + FFS.iFfia + srF p rrd rqsra tfiir Frr +'l4 l +-rord q trr( rF + arIJrFa * dtrra q B-S ra 6lIg-ri qr

iBr ffi r.{ fu-{a n C1{{ rsn a5 c'rirre a aira q Q;fre|3T,,16 p rr rrnieprs4lrErqrur {t{re. Mt aEs-a qr
H;dt 

'rsrrurd 
* ara- + 4+ra fi al+4 ,I /

ln case of any loss of goods where lhe loss occurs rn lransil {rom a iaclory to a warehouse or lo anolher faclory or from one
warehouse to anolher during lhe course of processrnq of the goods i.l a warehouse or in storage whether in a faclory oa in a

err{d + nE{ Hr {r!-{ qT etr +l furd 6r < era t heraiq fi qcra +ii am rr ertr rB +dq racla rrE6 + q,-c (ftic) *'
FrFd f jl $rfd & ar.r eFS rE ql efi at Ma E rrfi t. /
ln case of rebale of duty of excise on goods exported lo any country or lerartory oulside lndra of on excisable material used in
the manufaclure of lhe goods which are exported lo any counlry or teraitory oulside lndia.

cfa racr{ 9f6 6r rlrrara i6q td-ar ,raa * arfl tqrd qr ter 6t nra Frqia fuqr rFn tt /
ln case of ooods exporled outside lndja export to Nepal or Bhutan wjlhout paymenl of duly

sBfi.{d 
'flr{ 

* 
=crda 

rlffi + elrrdrfr S hr flflA fi4d a{ xt}Fi{4 r.4 5T* trRa qrEtrr i fi fixlanr7rst3lRit
lirar r mgn {Jrfi-{) + :EpT Ela rFrftca ra 2i tgga & trm ,os } earr ?ra f,r zB rrft€ yrr; xerqriafu cl 

'qr.rd 
a

qllld 1+E fi' Fli
Credil of any duly alloveed to be utilized lowards paymenl of excise duly on iinal products under the provisions of this Act or
lhe Rules made there under such order is passed by lhe Commissioner (Appeals) on or aller lhe dale appointed under Sec.
109 of the Finance (No 2) Act. 1998.

rq{t4d 3iri-d, ft e} cfi-qr ca-, {Ezrr EA 8 s at 4t +-;frq Fcrri ?!F6 (nfrf,) E-{fir{dt, 2ool. * hqff I * lia{a fdffE€ t,
S{ arr i litclT + 3 xr6 + li Jid 6r alJl srh, rtqltfi nrd-d'e flrq [d ]{r4?r a 3iS' 3natrfidcfiqidirafiar$
qrf6Er EF, fi };*s r-qe rre .}ft)F{F rc14 Atnr 35EE * +4, arr ?rn4 + JIdrout } q'e.tr +.rrr c{ TR6 &qF
€-rra fi sdr Erfro /
The above application shall be made in duplicate in Form No. EA'8 as specified under Rule I of Cenlral Excise (Appeals)
Rules.2001 wilhin 3 monlhs from the dale on which lhe order soughl lo be appealed againsl is communicated and shall be
accompanied by two copies each of the OIO and Order ln Appeal ll shou{d also be accompanied by a copy of TR-6 Challan
evidencing paymenl of prescribed fee as prescnbed under Section 35 EE ot CEA. 1944. under Maior Head of Accounl

qafllror rrr.a s Erq ffiBa Brilfrd -+ #r ]rdn-ri ft "rfi .flf*rim rs-a,qn t.6 drq- ).-cd qr i{r 6F ft d scd zool- 6T {rFra l+-qT arq fR qft rrra rrq \'{i ers sqn t ;q,ar d d
5q_i iooo -/ +i rrras furn anl' t

The revision applicalion shall be accompanred by a fee ol Rs. 200/ where lhe amounl rnvolved in Rupees One Lac or less
and Rs. 1000/- where lhe amounl involved rs more lhan Rupees One Lac

oia tF lnsr' t rE Ee ,{ree[ ar rpr*rr i T ra& {d rr*r i ?F eF s- rqara. ]itr-d-r, dn I ?a rli-r TrFqt aF arr a
t-i dF rf dI iile qd 4rd S T{F 4 fiF qrrBra virta +qearc al rE iit, Er a-& rr+:n El ''t JFtr.;I cs-ql rral t r /

ln .ise if the order covers varrous numbers of order rn Original. fee for each O I O. should be paid in the aforesaid manner,
not wjthstanding the facl lhal lhe one appeal to lhe Appellanl Tribunal or the one appiicatron to the Central Govt. As the case
may be. is filled to avoid scnptoria work if excising Rs. 1 lakh fee o, Rs 100/ for each.

qqrartftrf, --q,qrdq rlffi xftfftrfi, 1975. * 3EE*-l t n;wn 4* 3nasl rE Fr4a 3{rhr 4'r cfr q{ Eiriitd 6 50 5qt +r
allrrfrq r{Er lata^e FJIT 6rd, TlIflrl /

One copiof application or O lO as the case may be. and the order of the adjudicating authoily shall bear a courl fee slamp
of Rs. 6.50 as prescribed under Schedule.l rn lerms ol lhe Court Fee Acl,1g75, as amended

dlfi rrF. *;fr-q racr4 rGF (.E t-dr+{ vqr&q arqrQfi{lT (6rn Eft) 1M', 1982 ,' sFtd qd 3Gq {iqFrd FrF i 6i
sFnfra ara drd a-qr.r 5 vh af rzra ,nEF, i{q ,,r. er ,

Alention is also tnvned lo lhe rules covenng these and other relaled ma{e(s contained in lhe Cusloms, Excise and Service
Appellale Tribunal (Procedure) Rules, 1982.

]'s x{l.&q qrffi 6l x$-d arfu 6Ti S {i<fifa a+r+ E+aa 3+{ a.fffrde crdqrdi + ftq. vffdnft Ern?fu n{srf.
wwwcoec qov rn +r qd +i*-r F r/
For lhe etaborate, detailed and {atest provrsions relaiing to flling ol appeal lo lhe hiqher appellate authority, the appellant may
refer to lhe Depanmellat weDsrle www cbec.go\.ln
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:: ORDER-IN-APPEAL::

M/s. Kiran Ship Breaking Company, Plot No. 82, Ship Breaking Yard, Alang,

District - Bhavnagar & Shri Vishal Jain, Authorized Person of M/s. Kiran Ship Breaking

Company (hereinafter refened to as "the appellant No. '1" & "the appellant No.2" respectively)

filed the appeals against the Order-in-Original No. 23lAC/Rural/BVR/RR/2016-17 dated

31.08.2016 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central Excise, Rural Division, Bhavnagar (hereinafter referred to as "the lower

adjudicating authority").

2. The facts of the case are that an enquiry was initiated against the appellants

which revealed that the appellant No. I had cleared their final products to their Consignment

Agents at an assessable value including transportation charges for transportation of goods

from their factory premises to the premises of Consignment Agent; that the Consignment Agent

had initially paid transportation charges to the transporter and service tax on GTA but

subsequently recovered from the appellant No. 1 through Consignment Sale Notes; that the

appellant had availed cenvat credit of service tax of Rs. 4,78,9931- during April, 2011 to March,

2015 paid by Consignment Agent on transportation charges for removal of goods from the

factory gate to the premises of Consignment Agent; that the appellant availed such cenvat

credit of service tax paid on GTA on the basis of Consignment Sale Notes issued by their

Consignment Sale Agents which is not a document prescribed for availment of cenvat credit

under Rule 9(1) of the Cenvat Credit Rules, 2004 (hereinafter referred to as "the CCR, 2004').

SCN No. V.73/03-01/D/Rurall2016-17 dated 02.05.2016 was issued to the appellants

demanding wrongly availed cenvat credit of Rs. 4,78,9931 along with interest and for

imposition of penalty. The adjudicating authority, vide impugned order, confirmed Central

Excise duty of Rs. 4,78,9931 under Section 11A (4) of the Central Excise Act,1944 read with

Rule 14 of the CCR, 2004; ordered recovery of interest under Section 11AA of the Act and

imposed penalty of Rs. 4,78,9931 under Rule 25 of the Central Excise Rules, 2002 read with

Section 11AC of the Act and imposed penalty of Rs. 5,0001 also on Appellant No. 2 under Rule

15A ofthe CCR, 2004.

3. Being aggrieved with the impugned order, Appellant No

interalia, on the following grounds: -

1 filed the appeal,

(i) The adjudicating authority has failed to correctly interpret Section 4 of the Act and

Rule 9(2) of Cenvat Credit Rules in view of removal of excisable goods through approved

Consignment Agent; that the lower adjudicating authority has wrongly held that cenvat credit

availed on GTA is not falling under the definition of input service' under Rule 2(l) of the CCR,

2004 on the ground that the input service used beyond factory gate did not have nexus in or in

relation to the manufacturing activities; that the lower adjudicating authority has failed to

consider the submissions of the appellant that unless and until goods manufactured are

reached in the hand of user, the process of manufacturing is not completed; that as per Section

t')

ir
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Appeal No: V1-/127 &. 178IBYR/2016

4

^4 of the Central Excise Acl, 1944 read with Rules framed thereunder, warranty charges, 1

commission charges and freight charges are required to be added in the cost of a

manufactured product; that this charges are paid by a manufacturer as cost of manufacturing;

that cenvat credit had been correctly taken as the sale of final product was completed at the

premises of the Consignment Agent; that the appellant relied on a decision in the case of

Rajasthan State Chemical Works reported as 1991 (55) ELT 444 (SC).

(ii) The department has not denied that the said consignment Agent had paid

Service Tax on the actual freight occurred towards removal of excisable goods from factory

gate to place of Consignment Agent; that as per Central Excise Valuation Rules, 2000, service

tax was not required to be paid on such freight charges as the cost of actual freight was duty

paid; that sale of excisable goods had not been completed till it reached upto the place of

Consignment Agent and sale got completed as soon as the excisable goods are sold to the

independent buyers who are not related to the appellant; that department cannot levy two

indirect taxes without any authority of law; that the adjudicating authority has failed to consider

submissions made by the appellant including written submissions made during the course of

personal hearing.

(iii) The impugned order has been passed on the ground of Final Audit Report No.

lg1l2}13-j4 dated 05.05.2014 without proper investigation of the issue raised by audit; that it

is admitted fact that disputed cenvat credit had been availed on the basis of "Consignment Sale

Notes"; that the appellant submitted sample copies of Consignment Sale Notes and proof of

payment of service tax made by Consignment Sale Agent along with the Appeal Memorandum;

that they had correctly availed cenvat credit on documents as provided under Rule 9(2) of

Cenvat Credit Rules read with Rule 44 of Service Tax Rules; that from the said documents, it is

seen that service tax or Central Excise duty was duly assessed on the actual freight charges

shown separately in the Central Excise invoices issued by the appellant; that the appellant had

also paid Central Excise duty on amount of freight from factory gate to the premises of the

consignment agent.

(iv) The adjudicating authority has failed to give his findings that under what ground

"Sale Note" is not a proper document for availing Cenvat Credit; that the factory gate was not

the place of removal but premises of consignment agent was the place of removal; that as per

definition of input service, the service tax paid by the consignment agent was eligible for

availing cenvat credit as the said service relates to clearance of final products upto the place of

removal, that they have availed disputed cenvat credit on the licit document under Rule 9(1)(e)

of the CCR, 2004

(v) The lower adjudicating authority relied on the decision of Hon'ble High Court of

Gujarat, Ahmedabad in the case of cadila Healthcare reported as 2013 (30) STR 3 (Guj.) and

decision of CESTAT, Ahmedabad in the case of Astik Dyestuff Pvt. Ltd. reported as 2013 (31)

STR 459 (Tri. - Ahmd.), however these are not applicable in the present case as the said

decisions pertained to availment of cenvat credit on sales commission service but in the
Paee No.4 of 10



Appeal No: V2/127 8" 128/BYR/2016
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^oresent case, the issue is availment of cenvat credit of service tax paid on GTA by the

consignment agent of the appellant which was subsequently ad.iusted under consignment sale

notes. Rule 2(BXi)(d) of the Service Tax Rules, 1994 stipulates that "... any person who pays

or is liable for freight either himself or through his agent for the transportation of such goods by

road in a goods carriage"; that consignment agents were agents for transportation of excisable

goods to the place of the consignment agent by road in vehicle, therefore, whatever service tax

has been paid by the consignment agent was the service tax paid by the appellant.

(v) The lower adjudicating authority has ignored letter dated 09.06.2014 read with

statement daled24.O2.2O16 wherein the appellant had disclosed the facts and circumstances

for sales made through Consignment Sale Agent; that consignment agent is acting on behalf of

the appellant for subsequent sale of excisable goods to the independent customers; that

service tax paid by Consignment Sale Agent is to be treated as paid by the appellant, that the

appellant has paid Central Excise duty on freight as well as Service Tax under the category of

GTA

(vi) Various ship breaking units had been audited before but department never

pointed out such observations earlier, that during the disputed period the appellant had filed

periodical returns and maintained cenvat credit accounts and raised Central Excise invoices

wherein all such particulars had been mentioned; that the appellant had provided the

information before conducting audit; that the appellant had not suppressed any facts with intent

to evade payment of Central Excise duty, therefore, penalty under Section 1'1AC(1)(a) of the

Act is wrong.

(vii) lt has not been denied that the service tax has been paid and that input service

has not been availed in or in relation to the excisable goods sold through Consignment Sale

Agent.

(viii) The ad.iudicating authority has failed to consider various case laws cited by the

appellant in the defense reply and case laws cited in written submissions. The appellant relied

on following case laws in addition to those relied.

lr.,

Amal Rasayan Limited - 1993 (68) ELT 446 (Tribunal)

Graphite (l) - 2007 (212) ELI 54 (Tri - Mumbai)

Lloyds Steel lndustries - 2007 (211) ELI 275 ((Tri. - Mumbai)

Bhilai Auxiliary lndustries - 20'12(277) ELT 192 (Tri. - Del.)

Wadpack Pvt. Ltd. - 2013 (293) ELT 400 (Tri. - Bang.)

Dalmia Chini Mills Ltd. - 2014 (35) STR 973 (Tri. - Del.)

Pushpam Pharmaceuticals Co. - 1995 (78) ELT 401 (SC) 9Ds

4. Being aggrieved by the impugned order, Appellant No. 2 also filed appeal, on the

same grounds of appeal as filed by Appellant No.1 .

Page No.5 of 10



Appeat No: Y21177 & 128IBYR/2016

6

^5. Personal hearing in the matter was attended to by Shri N.K. Maru, Consultant on $t
behalf of both the appellants, who reiterated grounds of Appeal and submitted that Central

Excise duty has been paid including transportation cost also as the consignee is his agent; that

the agent is an assessee as defined in Section 65(7) of the Finance Act, 1994; that M/s. Kiran

Ship Breaking Co. has appointed M/s. S.K. Bansal & Co. as their consignment agent, hence

cenvat credit taken is legal and proper; that affidavit also has been executed to this aspect;

that they emphasize case laws mentioned in written submissions; that their appeals should be

allowed in view of above facts and case law relied upon by them.

5.1 The appellant in additional submissions submitted that the consignment agents

have paid service tax on GTA on behalf of them; that the appellant had also paid Central

Excise duty on the freight charges incurred for transferring the final products to the place of

registered consignment agents; that the consignment agents were not required to pay service

tax on freight charges which were considered as part and partial of transaction value as

provided under Section 4 of the Act; that an affidavit is sworn to justify that the consignment

agent M/s. S.K. Bansal & Co., Punjab was their consignment agent'

S.Z lt is admitted fact that the appellant had transferred duty paid final products under

central Excise invoices to their appointed consignment agents who subsequently sold the said

goods to the independent customers on behalf of them. The appellant had paid Central Excise

duty on transaction value inclusive of actual freight under Rule 5 of Central Excise Valuation

Rules, 2000. The adjudicating authority has not denied these facts. The Consignment Sales

Agent was not required to pay service tax under GTA as they were only "Appointed Agents" for

sale of said goods on behalf of them. The appellant referred definition of "assessee" provided

under section 65 of the Finance Act, '1994. The appellant had paid two taxes viz. (1) cenkal

Excise duty and (2) Service tax, therefore the revenue implication is "Neutralized lmpact of

Revenue". The adjudicating authority has failed to give his independent findings in this regard.

5.3 The appellant has availed cenvat credit on the basis of "Consignment Sale Note"

which consisted name of the service provider, nature of service, Registration No of

consignment sale agent. Therefore, these documents were licit documents for availment of

cenvat credit paid on GTA. The appellant relied on decision in the case of Graphite reported as

2OO7 (212\ ELT 54 (CESTAT-SMB) wherein cenvat credit on basis of 'cash memo' was held

admissible and held that hyper technicalities should not be made to disallow cenvat credit.

5.4 The department had wrongly and without authority of law had initiated

unwarranted inquiry and wrongly imposed penalty upon Shri Vishal Jain, Authorized person of

the firm. The SCN was time barred as the department was well aware about marketing pattern

being followed by various ship breaking units situated at Alang. The lower adjudicating

authority failed to disclose the ground to sustain invocation of larger period. The appellant had

not attempted to evade payment of service tax and the Appellant No. 2 was not concerned in

any way for initiating penal action under Rule 15A of the CCR, 2004. The appellant relied on
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^decision in the case of Wearwell Tyres & Tubes lnd. P Ltd. reported as 2010 (257)ELT 126

(Tri. Del.) in this regard.

5.5 The appellant submitted copy of consignment sales Agreement dated

04.04.2011 entered into with Mis. S.K. Bansal & Co., Punjab and copy of Affidavit dated

28.08.2017 wherein it has been affirmed that M/s. S.K. Bansal & Co., Punjab was their

authorized Consignment Sale Agent in pursuance of agreement dated 04.04.2011.

5.6 The Department has neither submitted any comments on the grounds raised by

the appellants in their present appeals nor appeared for the hearing. I therefore proceed to

decide the case on merit on the basis of records available on file.

Findinqs:-

6. I have carefully gone through the facts of the case, impugned order, grounds of

appeals and submissions made by the appellants. I find that the issue to be decided in the

present appeals is whether in the facts and circumstances of the case, availment of cenvat

credit of service tax paid by their consignment agents on the transportation charges from the

factory gate of the appellant to the premises of consignment Agents is correct or not.

6.1 lt is on record that the appellant at the time of clearance of goods from factory

gate paid central excise duty in terms of Explanation-2 to Rule 5 of Central Excise Valuation

Rules, 2000, on value inclusive of freight charges from the factory gate to the place of

consignment agent. The availment of GTA service and payment of service tax by their

consignment agents are also not under dispute.

6.2 The adjudicating authority has denied cenvat credit of service tax paid by their

Consignment Agent on the ground that the said service is neither used directly or indirectly in

or in relation to manufacture of final products and appears to be availed by the appellant after

clearance of finished goods from the factory gate i.e. beyond place of removal. I find that the

appellant has availed cenvat credit of service tax paid on outward transportation of excisable

goods upto the place of removal i.e. premises of consignment agent from where excisable

goods have been sold, which is covered under the definition of "input service" as provided

under Rule 2(l) of Cenvat Credit Rules, which reads as under: -

"input setvice" means anY seNtce'

0
(ii) used by a manufacturer, whether directly or indirectty, in or in relation to manufacture of final

products ancl clearance of final products upto the place of removal,

and includes seNices used rn relation to outward tran sDorlation uoto the D lace of removal

(Emphasis supplied)

6.3 I also find that in the cases of sale of goods through consignment Agent, the

premises of a consignment agent from where the excisable goods are to be sold, is to be
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-considered as "place of removal" as defined under Section 4 of the Act, which reads as under
(,,\

"place of removal" means -
(i) a factory or any other place or premises of production of manufacture of the excisable

goods;

(it a warehouse or any other place or premises wherein the excisable goods have been

permitted to be deposited without payment of duty;

(ii| a depot, premises of a consiqnment aaent or any other place or premises from where

the excisable goods are to be sold after thet clearance from the factory; from where

such goods are removed

(Emphasis supplied)

6.4 The appellant has contended that Consignment Sale Agent has acted on their

behalf for subsequent sale of excisable goods to the independent customers and hence

service tax paid by Consignment Sale Agents is to be treated as having been paid by the

appellant. lfind that in common business parlance, role of consignment agent is to receive

goods from the principal for the purpose of sale. The ownership of the goods remains with the

principal and the agent sells the goods on behalf of the principal as per his instructions. The

agent will then deduct his commission from the proceeds of sale received and transfer the

remaining amount to the principal. Section a(3)(a) of the Act defines an assessee as a person

who is liable to pay the duty of excise under this Act and includes his aqent Since the dispute

is about cenvat credit of service tax paid under GTA, it is important to refer the relevant clause

of Finance Act, 1994 also. I find that Section 658 (12) of Finance Act, '1994 defines the phrase

"assessee" as fhe DE rson who is liable to v tax and includes his aoent. I find that the

consignment agents of the appellant have issued Consignment Sale Notes wherein the

expenses inccurred while receiving the goods from the appellant such as freight, labour and

service tax on freight charges and their commission and discount, have been deducted from

the sale pro@eds of the excisable goods. Therefore, the expenses till the excisable goods

reached from factory gate to the premises of consignment agent were borne by the appellant. I

find that the person liable to pay freight, is liable to pay service tax, under reverse charge

mechanism in case of transportation of goods by Road. Therefore, I find that contention of the

appellant that service tax paid by Consignment Sale Agent is to be treated as having been

paid by the appellant is correct

6.5 From the harmonious reading of the definition of "assessee"' "place of removal"

and the role of consignment agent in selling the excisable goods, I find that service tax paid in

respect of transportation of goods by road from factory gate to the premises of consignment

agent is nothing but "input service" for the appellant which have been used for transportation of

goods upto the (extended) place of removal and cenvat credit of service tax thereof is

allowable to the appellant. I find that this has been explained by the Hon'ble CESTAT, New

Delhi, in the case of N.H.K. Springs Ltd. reported as 2007 (215) E.1.T.354 (Tri. - Del.)' by

holding as under: -

t
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8.1 The expression 'clearance of final product from the place of removal' has to be

understood in the context of the preceding words, which refer to service used by the

manufacturer in relation to the manufacture and clearance of final products, from the place of

removat, which itsetf may requie input Service. Outward transpotl of final Droducts would staft

after the cleara nce of the final oroduct from the Dlace of rcmoval The clearance of final

product. iS an activity contemplated for the purpose of removing the final products from the

place of removal. Till the point thev are removed, 'input service'for clearance can properlv be

called input for the DurDose of clearance. The ex pression 'outward transpoftation upto the

place of removat" delineates the extent to which 'input service' in respect of transpoftation,

coutd be claimed. The definition of'place of removal' has expanded by viftue of section 4 of

central Excise Act, 1944. beyond the factory premises to other place or premises wherein the

goods are permitted to be deposited without payment of duty, from where the goods are

removed, and also depot, premises of a consignment agent or any other place or premises

from where the excisable goods are to be sold after their clearance from the factory ln view

the expanded meanine of the ex pression'place of removal', outward transpo ftation upto the

t

Dlace of removal has been recoctnized as 'inout seNice'. lt is not the intention of the

Legislature to bring about a dichotomy in respect of credit of input seNice' of inward and

outw ard transpoft ation s Even the se rvices referred to in he inclusive nafi of the definition

would necessaril v have to be used by the manufacturer in relation to the manu facture of final

rod and their clearancep to qualifv as 'input service'. lt cannot be the intention of the

Legislature, for atl sevices, not specified in the inclusive paft of the definition, used by the

manufacturer, for manufacture and clearance of finat products that outward transpoft service

from the ptace of removal, be considered as'input seryice'and in respect of services speclfied

in the inclusive part of the definition, that outward transpotlation onlv upto the extended olace

of removal. should be considered as'inDut service'

(Emphasis supplied)

6.6 The lower adjudicating authority relied on the decision of Hon'ble High Court of

Gujarat, Ahmedabad in the case of cadila Healthcare reported as 2013 (30) sTR 3 (Guj.) and

decision of CESTAT, Ahmedabad in the case of Astik Dyestuff Pvt. Ltd. reported as 2013 (31)

STR 4Sg (Tri. - Ahmd.) and held that consignment agent is directly concerned with sales

rather than sales promotion and as such service provided by the commission agent would not

fall within the purview of main or inclusive part of the definition of input service as per Rule 2(l)

of the CCR, 2004. I find that this is not the case of availment of credit of service tax availed by

the appellant for service tax paid by consignment agents on commission charges but the

dispute is that whether the appellant can avail cenvat credit of service tax paid on GTA by their

consignment agents which was subsequently borne by the appellant. Hence, lfind that the

ratio of the above relied upon decisions is not relevant to the facts and circumstances of the

present case

6_7 The appellant submitted copy of Affidavit dated 28.08.2017 affirming that M/s. S.

K. Bansal & Co., Punjab (one of their consignment agents) was their authorized Consignment

Sale Agent. Under the circumstances, if service tax paid by all of their Consignment agents

during the period under reference, the benefit of cenvat credit can be extended to them. Since,

the amount of service tax paid by the consignment agents of the appellant has not been

sA&
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-disputed and the payment of service tax made by the consignment agents can be considered

as payment of service tax made by the appellant, the cenvat credit thereof is admissible to the

appellant. Needless to state that once cenvat credit is allowable, the question of recovery of

interest or imposition of penalty upon both the appellants would not arise. The lower

iurisdictional authoritv shall ver ifv challans evidencin o Davment of service tax bV consionment

,t

aqents related to the disputed cenvat credit, and ensu re that such consiq nment aqents were

aDoroved consionment aoents of the a llant. Therefore , I am of considered view that thee

impugned order is required to be set aside and the matter is required to be remanded back for

verification by the lower adjudicating authority. The appellant is directed to submit all relevant

facts and document by way of written submissions within 2 months from the date of receipt of

this order

6.8 I find that the commissioner (Appeals) has power to remand appeals as decided

by the Hon'ble CESTAT in the case of ccE, Meerut Vs. Singh Alloys (P) Ltd. reported as

2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon'ble CESTAT in the case of

ccE, Meerut-ll Vs. Honda seil Power Products Ltd. reported in 20't3 (287) ELT 353 (Tri-Del)

wherein it has been held that Commissioner (Appeals) has inherent power to remand a case

under the provisions of Section 35A of the Act. The Hon'ble Gujarat High Court in Tax Appeal

No. 276 of 2Oi4 in respect of Associated Hotels Ltd. has also held that even after the

amendment w.e.f. '11.05.2011 in section 35A (3) of the central Excise Act, '1944, the

Commissioner (Appeals) would retain the power to remand.

7. ln view of above factual and legal position, I set aside the impugned order and

allow the appeals by way of remand.

o

le. t
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The appeals filed by the appellants stands disposed off in the above terms
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To,

Copv to:

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar

1

2

(i) M/s. Kiran Ship Breaking Company,
Plot No. 82,
Ship Breaking Yard, Alang,
District - Bhavnagar

(i) i. fu-rtRru'ffiTffi,
deq. ct,
Rrqffirqrd, eftiq,

- l{rdTrR

(ii) ffr{rmfrr,
3frrhr{dsq{c,
t tu-ccfrrqffiI6q*

(ii) Shri Vishal Jain,
Authorized Person,
M/s. Kiran Ship Breaking ComPanY
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