
"l t, o{ a-' 
.")

::JrTFa (3rffil) m arqta-q, *-dq 
"Fg 

(ii ftr 6{ 3if{ saqrq lrffi::
OiO THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE'

aFffiq ad, fr r'g & trfr / 2"'1 lrloor. GS I ilhavan.

Is +t-$ fa4 1t5, l Race course Ring Road.

Tele Fax No. 0281 211-t952i2441142 Email: cexappealsrajkot@gmail.corn

M&&Kffi

fl-frtFtd / Raikot t60 001

rM srs'q. $. <ERI
r5 Jffd , trrffr {iwl,

Appcal ' I'ile No

v2fi20tBvRl20l

qa :rdrr e I Edi6 i

Darc
() lO No

( I 8/AC/RURAL/BVR/RR/2OI 6-

l1

$fifi 3Irial Tis{tr (order-ln-Appea I No.):

BHV-EXCU S-000-APP-036-20 I 7-l 8

srtqr ar frar+,'
Date of Order:

27.09.2017 srt +-{i fi artot
Date of issue:

29.07 .20t6

29.09.2017

u

4

(A)

q

TrR ddc, sq-+d (3rqq, lra"*t-c rqRT crfud I
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

lqr rtT 
"q{d/ 

{T{d :rq-aa/ ilrg-{f,/ F61{6 3rq-fi idlq r.q( sJ.-i d-qm{, lrs61" / J]rfrrn / aithttrq -dr{r sqiAfu-a adt

{d 3nter d {B-dr /
Arising out of above m€nltoned OIO issued by Additional/JoinuDepuly/Assislanl Commissioner, Central Excise / Service Tax.

Raikot / Jamnaqar / Gandhidham :

3r+il6-dt & q-ffi fi arq qd qdl /Name&Address of the Appellants & Respondent :-

Vijaykumar & Co... Plot No. 138.. Ship Ilreaking Yard., Sosiya/Alang..,Bhavnagar

is 3na:(s{ro d eqQd +tg aqFd ffitud dfr} A 5q-ffd qrffi / qlir6{gr * FsH lrqrfr elq{ 6{ s6dr tl/
Any person aggrieved by this Order-in-Appeal may file an;ppeal to the appropriate aulhoriiy in lhe following way

ffFl eF+ &t" Jilrd ers r-d E-drnJ Iffiq;.rrqr?Fr!- r c? +'.ftF *-dr, J;srd, era lrfuftrF 1944 A q,T 358 *
3,?rF-r.a ?A X'tfln'rr 1994 fr rnn 86 a r+Fa ffiqfo-: irE ft rr F6A t U

Appeal lo Customs, Excise & SeNice Tax Appellate Tribunal under Seclion 358 of CEA, 1944 / Under Seciion 86 of lhe
Finance Acl. 1994 an appeal lies lo:

{rt6{u {.r'FF F FEFra gsf rflFri 6tp" e6a. *;Ag -.ur"? e_6ai -a fuFr $qrnfq p_Efir5rll *1 Ee'E 616. de .ais a
2. m fi qrff aS tr& a' a .,fA .niFF r/-

The special bench of Customs, Excise & Service Tax Appellale Tribunal of West Elock No. 2, R.K. Puram, New Delhi in all
matters relaling to classificalion and valuation.

5-{F, qfir8iz lta} * d.dr 7rr'.}rd# + jf;[rdr e,q psi x#i ftr, ,r-+. i*o riqE rf6 \.d d-qrF{ $ff-&s ea'rrEarcr
tffir 8r cft'fi efn-q OB-r dffiT.rc rrrdl gr-a :r$d rfcirqz,- 37.."r +) & .t'i +l6n ;7

To the West regional bench of Cusloms, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2"': Floor, Bhaumali Bhawan,
Asarwa Ahmedabad'380016 in case of appeals olher lhan as mentioned in para- 1(a) above

3{0&q elalfufl"r * sffeT 3Tftd r++a rra + iiq a-frq i?qre ?rF6 orfl.{) trrqfflTdt, 2001, * fi-{fi 6 + rTJrfr Biirfta f*q
zr4 q{I fA-3 E- qrr sfuI n e.i F+'qr TaIJriAr I g A'q 6F i os Fa qF ir Eq iFr ]"-qe ?F fr fi"- .Eri trr ffi?-
:ik snqr 4qr dnlar, Fcq 5 arc qr lrB Fff, 5 dr{r {s( qr 50 drs {c! afi lrqifi 50 arq rqt' T'],trrs t at 6Fer 1.ooo/-
{qr. 5.000/ sTiq yrrar jO.OOO,. sqq 6r Grr,rift- srsl ?F iil cF €ar FI, Etitfra r-a +- frrala r-ltf, yqtea
aTnrfufr{ur *r eIIq- * E€,Tr rftrfl s arF tr i*]h ]S qffi { 8}T } t+ ed.rfl srtt -G,A-;r ts 3.q? -dra F^ql lrir E B1' r

riiifu-d grrs 6r slaarf,, *fi *i is srrsr ii Fiar aG(' s6i Giiifud 3rqrdE arqrfu+rq fi sn€r iErd i r l=rqa nrasr (Fa ri+{) *
ftr' :rraqa-qi &-flq 5OO/, s,{c $r AqiR-a rJ6 Tsr q.{ar rn t/

The appeal 1o the Appellate Triburcl shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which al leasi should be accompanied by a fee ot Rs.
1,0001 Rs.50001, Rs.10,000/- where amount of duly demand/inlerest/penalty/refund is upto 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respeclively in the form of crossed bank drafl rn favour of Assl Registrar of branch of any nominated public
seclor bank of the place where the bench of any nominaled publia sector bank of the place where the bench oa the Tribunal
is siluated. Application made for granl oi slay shall be accompanied by a fee of Rs. 500/-

Jrtrtq -qrq]ft-6{sr +'{ear lrfiE, in? nfuh-{ff, 1994 Ar qRr 86(1) + }iTJrd'€-flF{ fr{sdlt'f, 1994, t ft-ry 9{1) * 6d
Fifftd'cc-r s.T.-s ii sR qftqi ii +r €inft q{ rs& €r:r fts }T*er * EEc riff-d #r,ffi d, r{ff qfa Frq it +iErd 6t
(idd t * cfa qffrFra fS qrfft.) r+r Edri t F{ t 6fi (16 cfi * unr, 161 d-drfr{ 4r flirr ,eqr, *t ai{ :rk aanqr 7l{r
qdrar. Tc( 5 ane qr trd ;Ffi. 5 drs .q(' sr 50 rs {cq d6 iTrIEr 50 drs .qq t 3rB-fi H a} FErr l OOO/- dq}, 5,000i-
Fo, ]rprqi l0 000/ ,qq ar fitfrr-d -,rF 9--{ *r rF Farr < | ?qitr ?'a { ryr4a, .rdQa }ffi' p'q'&fi{ur $ ,nsr *
qrro-s rB-rp + ,-.rp F Fi4 si Ftrt?da cr{ 3- s& aE r ?f- ro-trc &i gr-. a'jr{r I}{ Fr r?- ddEri grqa Er rrFna,
*6 A ts ?rtgr f'd-dr qrft\. Tdr €dfua ffiftq €I rner F-nr t r errra :ncr (Et ri-&4 s fit yra-ca qr * snr
500/- Iqs fi ftnftd lJffi ;rrr 6{4r dr4r V

The appeal under sub section (1) of Section 86 oi lhe Finance Act, 1994, to lhe Appellate Tribunai Shatt be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against {one of which shall be cedified copy) and should be accompanied by a fees of Rs.
1000/ where the amounl of service lax 8 inleresl demanded & penalty levied of Rs. 5 Lakhs or less, Rs.soOOl where the
amounl of service tax & interesl demanded & penally levied is more ihan five lakhs but no1 exceeding Rs Fifiy Lakhs,
Rs 10,000/ where lhe amounl of service tax & rnterest demanded & penally levied is more ihan fifty Lakhs rupees, in the
Iorm of crossed bank drafi in favour oi lhe Assisianl Regrstrar o! the bench o, nominated Public Seclor Bank of the place
where the bench ot Tribunal is silualed. / Application made for grant of stay shall be accompanied by a fee of Rs.500t.
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Aad nfufrry, 1994 €r lrrT 86 fr Jq t]rrr3n (2) (s (2A) + 3rdJia zJ fi ar$ 3rqd, *fl4{ fiqxrflff, 1994, *' frTq 9(2) (.q
9(2A) + -f,d Ftitra sq{ S T -7 i fr dr {r47fi rtq jsq sis 3trrFF.i ffiq 3;qr{ T6 3,rrdr 3rq{d 1st-q +-Ar ]..W 1.*:-l:T:Tt= ;-Ai * cF=;-.a ;- t_t;F 4 -+ T; q;TFfa ffE ir?.l ]'r .],qrr cdr s6-rrd }.-q'r }',rf, lurr-a +;a-q:i!- er.+j EE]?ii a- lr-itiz "{Tn-._Frq o' iti6z7 a; +ra q Fi, ca ir:r r?e 1- oF }T Flll C +.f, o,f An' I
The appeal under sub seclion (2) and (2A) of lhe 5eciion 86 lhe Finance Act 1994. shall be filed ln For ST7 as prescribed
under Ruie 9 (2) & 9(2A) of lhe Service Tax Rules, 1994 and shali be accompanied by a copy of order o{ Commissioner
Central Excise or Commissioner Cenlral Excise (Appeals) (one of which shall be a cedified copy) and copy of lhe order
passed by the Commissioner authorizing the Assistanl Commissroner or Deputy Commisstoner of Central Excise/ Service Tax
to file the appeal belore the Appetlate Tribirnal.

Clfli ,rE #&q Lqla ,IFF tii 4ir6r rq-diq qrfufrrlT (dr.- ) + cfi 3rtri * F.Fn rt id,-q raqtE ?16 1,.fuF;rqrT 1944 ti
uRr 35!E & rrdrta *r F;Jro r,,fifi'.rfl, 1994 €r ET{r 83 + r*r,td dqrn{ +} an dFr *r 4l t, *i *ra., * cfi 3rffiq
qrfil6{rT d 3+fr s'ri {I}rq tflrq !1.6/siT 6{ ar4 * 10 eFr]? (10o/o), Td arJr qs rafar ffia t, qr ;Iatar. re +-{d rlarffii t, 4T ryr"ra Bqi arv, erri'ft gr rniT * tidrtd rrT E it.= st* 3rdBa aq +3, ar 6rrs rcF q iifuq a a

A;elq 3.qd ?fc6 sE idr6{ * na#a -ri{ fuc a( n.6'i f+E rnfiq t(i) tnr 11 A + srirjla r6q
(i0 ffie TsT fr dI ,ri ,rTfr nfal
(iii) M. Txr ffii; ft{ff 6 + tiid.d aq rfq
- Erd rg fu 9s ?rRr t qrdsra ffiq (ff 2) JrfuArrH 2014 * Jr€{ S TA E"s Jtrrq crffi * sffsr ltrqRxlid
€rrrrd 3r.dt lri 3drn +1 dF[ ;rfr trnt/

For an appeal to be filed before the CESTAT, under Seclron 35F of the Cenlral Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of lhe Finance Aci 1994 an appeai againsl lhis order shall lie before lhe T.ibunat
on paymenl of l0% of lhe duly demanded where duly or duly and penalty are rn dispule or penatly where penally alone is in
dispute, provided the amount ol pre-deposit payable would be subjecl lo a ceiting of Rs. 10 Crores.

Under Cenlral Excise and Service Tax, Duly Demanded shall include
(i) amount delermined under Section 11 D

(ii) amounl oi erroneous Cenvat Credit takeni
(iiD amount payable uoder Rule 6 of the Cenval Credit Rules

provided fufiher lhal the provisions oi lhis Seclion shall nor apply lo ihe stay application and appeals pending before
any appellale aulhorily prior to the commencement of the Finance (No2) Acl 2014.

t{Ra Ir{:Fr{ i6l qafrtror grd-ea :

Revision applic;tion to Govornment of lndia:
9E i'rd: * :a+-.-!r ,lrfisl A'FRt-r Fl;4 ; a-dlq 1;-? )E fliftry 1994 *r rfi 35FE a.c.!IF qr;r4 4 rFr]-d ftrr
.qtJd.3rrT= E[6r, Tdneru ]-+d? iri ?a rrrau -rra ?*-r aet..f]r fu A! srda FE{ prl. rE h-a rrOOOt *t

A revision a;plicalion lies lo the Ljnder Sec.elary 10 the Government of lndra, Revision Appiication unit l\,{inistrv of Finance.
Departmenl of Revenue, 4th Floor. Jeevan Deep Buiiding, Parliament Streel, New Dethr-1tOOO1 under Sectron 35EE of the
CEA 1944 in respect of the following case governed by frrsl proviso lo sub seclion 11) of Seclion-35B ibid:

^"8 Ia- 4 Foit S-a-f + Fr,ri ",) Jq aa-qr. 'i-rir srr +- tEE? arEE n s"" Ti e or{irsF r -ra €1 FiCt jra 6rrqa q-
TF,^-FF] r+ 

1E1, 4a 8 {o' srjtl 1? !,r-rr r atj? q- -afr iFr, {7 } { 3':-'i F !q? & !-{FFrr f{-' -ffr *=rrE.r? rr
r+-St rcl{ rrF d ]rrd + aiFata + fifrd,l/
ln case o{ lny loss of g"oods where the loss occurs in transil from a faclory io a warehouse or to another factory or from one
wareholse to another during lhe course of processrng of the goods in a wa.ehouse or in storage wheiher in a factory or in a

8rI[{ + nFr f*6 {-e qr alr +t fura +r ,t Fr{ 6 faB-Clor n srFFd 6it qra .R rrfi ,r3 +dr, ,*," ?ra * g-d (fuid) t
alfl;I rI yt a{F? + ardr F6Fr rr( { *tt q F{a fr I|$ e /
ln case of rebale of duly of excrse on goods exponed lo any counlry or te(ilo.y outside lndia of on excisable material used in
lhe manufacture of the goods which are exponed to any counlry or terrilory oulside lndia.

qfr ].qra sr.6 +r raal{ 1+q i&{r lrRa * q-r { tlrE qr tfla +i ara fifq1a F*-qr 4qT t I
ln case of goods exporled oulside lndra exporl lo Nepal or Bhutan, withoui paymenl of duty.

FFs'f. tiqE i JFEa 9rd6 a 9rr7rF E iF- ,f t{A t-<re Sq HtrBrfl rd 6g+ rdHF rtlt]];f r ria .q;q S rB e }t{ nC
,Ir^ert i !-,-," ry*er + ilEr ffi yftr?re r,r 2t ,998 f rrr loq I cr4 firr $' ,rg --f-s ,'qd {Fz&g qr q {2,
qfil-a lfiE 41' et/
Credil of any duty allowed to be uli|zed towards paymenl of excise duty on final produats under lhe provisions of ihis Act or
lhe Rules made lhere under such order is passed by lhe Comrnissroner (Appeals) on or after, lhe date appointed under Sec.
109 of lhe Frnance (No.2) Acr. 1998.

frn+? jrrida & a qG!. sr{ sE r tA8 p' T A fiar J=rr.il el-r (yffr) jM 2001 e Fi{F 9 + nTrra fa?28 t
gT lnirr fi +itsor & 3 qrd * nT,h fi Grfr qlflr jqrr+-d yr*zd + ar{ {d 3a?er q 3rqi-m ]nhr 6r d cfaqi {id'n *r dffi
aftrr :crqff mq r.n-E erE .ie),;l{p 1944 f L'r4 jsEE q- irr ?Eli- ,- A yz-qri r rsq a=FrF TR6 ArcE
Tid.a ff trldi qrid.t / -
The above applicalion shail be made in dop[cale in Form No. EA-8 as specified under Ruie,9 of Cenlral Excise (Appeals)
RLrles.2001 wilhin 3 monlhs irom lhe date on which lhe order sought lo be appealed againsi is communicated and shall be
accompanied by two copres each of lhe OIO and Order'ln Appeal ll should also be accompanied by a copy oi TR-6 Challan
evidencing paymenl of prescribed iee as prescribed under Section 35-EE of CEA 1944 under [4ajor Head of Account.

qfifisflT }-+ea 4, pFr ffi. ialnt, ,rE lil r.er,?i :i- Trr qrF" ,

;rii ETrd raa rc .t-E Fq{ q Jqp ae n .1. '.Tq 200/. { Srrya 'rrr Tr rt ,? FT,F r.FF rJ' .{E Aqd F rEIA r. 4

rqt looo -i $r ,r"rdra 6-fi nR, I

The revision application shall be accompanied by a fee of Rs 200/' where lhe amounl involved in Rupees One Lac or less
and Rs. 1000/ where the amount ifvolved is more than Rupees One Lac.

nit gc favr a ;,3 {n {Ef F r4"t t r q=,-e }|F Xrhr $ F- e_E si }rr{rp E,.r- an q +q irrar triaq I Tr .,:." d

6F aF st Jn ft€. q, -, E 6r.rd + ?" qqrtrrF {i-irq rsFilfirlr i --a ,r6n + Ffs qr6i +- r-+ r"ad. +q Jrar F | .

ln cdse if lhe order covers various numbers of order in O.iginal, fee for each O.l.O. should be paid in the aforesaid manner
not withslanding lhe fact thal the one appeal to the Appellanl Tribunal or the one applicalion to lhe Cenlral Govi As the case
may be is filled lo avoid scripioria work if exclsing Rs I lakh iee of Bs 100/ for each

qrllErnfud ;al4mq T6. rFn ^ffTff 
]975 + 3l+sil.l ] 3l.fr€l{ qd 3ntlr (rd ]arfiT .rr*r fi qia c{ Fft*fIa 6.50 $Ti sT

AIqIillI 'IFF IdFS'' d4T Fl_dT qffFT] i
One copy-ol dpp|caton or O O as rhe case may be. and lhe order of the adjudicating aulhorily shall bear a courl fee siamp
of Rs. 6.50 as prescribed under Scheduie-l rn lerms of the Courl Fee Acr.1975. as amended

pIF eFa F;ez J-ord rr-r rrd rq-r, r,t-.tq Errrr]6m .5rs ?Ql ffi 1982 p d+r r- !E E{*ra Fr4T aI
n'ffia 6rd 

"Td M S ,itr li tzrF rryttrr 'E-"t "-r. d I

Atlention is also invited to the rules covering ihese and other related matlers conlained in lhe Customs Excise and Service
Appellale -rrDural lProcedurFr Bules 'q8._

3iq irfidtq qrftr6rtf 6] 3rq,{ Er1iid {ai n €qfu.i zqr!.6 ft-a{d 3*{ -e'Idfr cEtrrai fi ftq, 3r$flrf trindrq awra.
www cbec go, r'r € CO EEl I I '
For the elaborate delailed and latesl provisicns relalinq to friing oI appeal to the higher appellate aulhorily, lhe appellant may
reler ro lhe Depaimenlal wFbs'le wrc cbnL 90 :n
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Appeal No V2l120/8VR72016

:: ORDERIN APPEAL::

M/s. Vijay Kumar & Co., Plot No. 138, Ship Breaking Yard, Sosiyo/Alang,

District-Bhavnagar (hereinafter referred to as "the appellant") against Order-in-Original

No. 18/AC/RURAL/BVR/RR/2016-17 dated 79.07.2016 (hereinafter referred to as "the

impugned order") passed by the Assistant Commissioner, Central Excise, Rural Division,

Bhavnagar (hereinafter referred to as "the lower adjudicating authority").

2. The facts of the case are that the appellant was engaged in the activity of

manufacturing of goods and materials obtained by breaking up of ships, boats and

other floating structures falling under the chapter heading 8908 to the Flrst Schedule of

the Central Excise Tariff Act, 1985. The audit for the period from March-2013 to

February-2O14 revealed that the appellant had cleared the goods viz. "Piston Rod" and

"Tai Rod", from the old ships without payment of central excise duty under non-

exclsable invoices, by treating them as 'non-excisable goods' instead of classifying

under Central Excise Tariff Sub-Heading 7326 9080 of CETA, 1985. A Show Cause

Notice No. Y.73103-0LlDlRural/2015-16 dated 03.11.2015 was issued to the appellant

demanding central excise duty of Rs. 4,63,861/- under Section 11A(4) of the Central

Excise Act, 1944 (hereinafter referred to as "the Act") on "Piston Rod" and "Tai Rod"

classifying them under Sub-Heading 7326 9080 of CETA, 1985 along with interest under

Section 11AB of the Act and invoking penalty provisions under Section 11 AC(1)(a) of

the Act read with Rule 25 of the Central Excise Rules, 2002. The said SCN was

adjudicated vide the impugned order vide which the lower adjudicating authority

confirmed central excise duty of Rs. 4,63,861/- under Section 11A(4) of the Act along

with the interest thereon under Section 11AA of the Act and imposed penalty Rs.

4,63,861rl- under Sections 11AC(1Xa) of the Act.

3. Being aggrieved with the impugned order, the appellant has preferred the

present appeal contending interalia that:

3.1 The audit objection so raised is a matter of interpretation of proper

classification of the disputed goods therefore there should be no question of fraud, mis-

statement, collusion, and suppression of facts. The impugned order has been issued

without proper study of the statutory provlsion as laid down at Note No. 09 of Section'

XV (Base Metal and Articles of Base metal) of the CETA which clearly lays down and

also specifically explalns as to whlch goods and materials generally obtained and

derived or generated during the ship breaking activities are considered to be within the

ambit of definition of 'manufacture' to decide the excisable goods and chargeability of

3
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Appeal No. V2l12o/BVRY2016

excise duty on it. The said Note No. 09 of Section XV ofthe CETA is as under:

"Note No. 09 :" In relation to the products of this section, the process of

obtaining goods and materia/s by breaking up of ships, boats and other

floatlng structure shall amount to 'manufacture',".

3.2 It is undisputed facts that the above said Section-XV contains and covers

chapter 72 to 83 (Base Metal and articles of Base metal) only and therefore, the

question of levy of excise duty by virtue of above Section Note No. 09 is restricted and

applicable only to the goods and materials as generated during ship breaking activlties

and falls within chapter 72 lo 83 only, and rest of the goods and materials do not fall

within the excise net and thereby there is no levy of excise duty. In the present case,

they had cleared the 'Piston/Tai Rod'as such in form, from board of the vessel and

subsequently sold it in same from and condition as engine rood parts as evident from

the description depicted in respective commercial invoice issued to the customers.

Therefore, the said item is rightly classifiable under chapter heading 8409 9990 of CETA

and cannot be consldered amounting to manufacture during the ship breaking activities.

3.3 The subject and disputed ilem 'Piston/Tal Rod' if delivered in its as such

form is always considered a 'non-excisable item' and also clearance of the said item

right from 1985 onward is effected as a non-excisable item by the entire unit of SBY:

Alang. The department has also not nlake any amendment or issued any specific

circular/instruction which declares that the subject and disputed item falls within the

category of excisable goods. They had cleared the subject and disputed item in the

month ofJuly-2013 and October-2013 undertotal five non excisable invoices. They had

in fact cleared lhe'Piston/Tai Rod' whici were collected as such from work shop and

engine room store of the vessel, as such without undergone any further process and

were not in form of'Scrap' as alleged and observed by the depatment. They had

cleared the said items under the CETH 8409 9990 which does not fall within the

precinct of Section-)0/ (Base Metal and Articles of Base Metal) as the said section covers

only Chapter-72 to 83 only.

3.4 The CBEC Circular No. 345/61/97-CX., dated 23.10.1997, though has been

issued with reference to the particular issue of reversal of Modvat credit on non-

excisable item removed from the ship in the process of breaking. However, the said

circular inter alia clearly clarify and provide guideline that as to which goods and

materials recovered during the course of ship breaking is considered to be falling within

the ambit or net of excisable goods. The above said circular, in other words, clearly

4
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Appeal No. V2,/120/BVRY2016

throw a light that the goods and materials recovered during breaking activities of a.,,..,'.

vessel which are outside the ambit of Section )0/ of the schedule to the CETA are non-

excisable and thereby there is no question of recovery of excise duty on such goods &

materlals. The Public Notice No. 01/2010 issued by the Additional Commissioner of

Central Excise (Tech), Bhavnagar, has provided and enclosed a consolidated and an

exhaustive llst of excisable items which are generally generated and obtained during

the course of dismantling of an old & used vessel and other floating structures. This

said list also provides full description of each excisable and dutiable item which

generally obtained during breaking activities, with its Tariff Heading/sub-heading for

ease of reference and knowledge of general trade engaged in ship breaking industries.

The item under reference (i.e. 'Piston,,/Tai Rod) is nowhere found or specified in the

said list and the said list consists from chapter N0.72 to 81 only.

3.5 It has been alleged that the appellant had manufactured/produced the

subject disputed item and suppressed the fact of production. The subject disputed item

i. e. 'Piston/Tai Rod'was never manufactured or produced by them therefore the same

should not be considered to be excisable goods. In fact, during the breaking activities of

vessel they just collect the subject item from the vessel and then off load it from the

board of the vessel and stack it in proper way on their registered plot to display it for

selling purpose. At the time of selling it is known in the market as 'Piston/Tai Rod'only.

3.6 As per the precinct of law before invoking extended or larger period or

any penal action upon a company/registered unit or a person, the following three vital,

precious and paramount elements should be present in a case which qualify and justify

for such action of the authority concerned.

i. Establishment of mens-rea

ii. t',tata fide intention

iii. oeliberate defiance of law to defraud Govt. revenue.

3.6.1 When all the above vital ingredients are present in a case then invocation

of extended period and penal clause is fully justified. There was no any deliberate

intention to act in a manner which breaks the provisions of the prevailing statute which

ultimately damage the revenue of Government and push the matter for invoking the

extended period as well as penal action under excise law. The other important

ingredients as deplcted and delineated in Section 11 A of the Act for applying extended

period as well as imposition of penalty under Section 11 AC of the Act is also absent.

This is not a case of removal of excisable goods under the guise of non-excisable goods

wlth fraud, collusion, willful misstatement and suppression of fact with ultimate motive

5
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or with exclusive intention to defraud the Govt. money. The subject SCN/& impugned

order is time barred as the department has issued demand after a period of one year\ 
\

from relevant date as envisaged in the Section 11 A of the Act, thereby the impugned

OIO needs to be quashed.

3.7 The Board vide Circular No. 5/92-CX.4 dated 13.10.1992 has clearly stated

that mere non-declaration or wrongful declaration is not a sufficient and debatable

cause and ground for lnvoking larger period but a positive mis-declaration with

intention of evasion of excise duty is absolutely necessary as per decision of Hon'ble

Supreme Court of India in the case of M/s. Padmini Products & M/s. Chemphar Drugs.

The CBEC Circular No. 312128197-CX dated 22.04.97 and No.26Bl102/96-CX dated

14.11.1996 also provide guideline and necessary instruction to the field staff for

uniformity in issuance of SCN. They also relied upon the following decisions in suppoft

of their case:

Arviva Industries (I) Ltd. '2007 (209) ELT-5 (S'C.)

Alpanil Industries - 1999 (113) ELT-317 (Tri. - Mum)

Apollo Tyres Ltd. - 1999 (108) ELT-247 (Tri. - Mum)

Shree Arun Packaging Corp. - 1997 (94) ELT-195 (Tri. - Delhl)

Dabur India Ltd. - AIR-1990 (S.C.) 1814

Kamalashi Finance Corporation - 1991 (55) ELT- 433 (S.C.)

3.8 There is a mistake in the impugned sCN such as Para 6 of the scN stated

that the excise duty of Rs. 4,63,861/- is required to be recovered under sub-section (1)

of Section 11A of the Act, whereas Para B of the said SCN shows that excise duty has

been proposed for recovery under section 11A(4) of the Act; sub-section (1) of Section

11A of the Act septuplets recovery of central excise duty withln a period of one year for

any reason other than Suppression of facts etc. and hence demand for the period from

July, 2013 to October, 2013 is time barred as the SCN issued on 03'11'2015; thus, the

SCN issued under sub-section (1) of Section 11A of the Act is hit by limitation;

simultaneously Para B of the SCN shows that the SCN issued under Section 11A(4) of

the Act considering suppression of facts etc. and applied provision of extended period;

thus, the issuing authority of the SCN is not sure as to whether the case is of

suppression of facts etc. or a simple case of removal of excisable goods without

o

t7

a

a

a

payment of duty.

4. Shri A. H. Oza, Consultant attended personal hearing and reiterated the

grounds of appeal and submitted that the goods in question are classiflable under

s,)E
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Chapter 84 and not under Chapter 73 and hence appeal should be allowed. No one

appeared from the depaftment on any date of personal hearing. ft'

Find r nos:

5. I have carefully gone through the facts of the instant case, the impugned

order, appeal memorandum and the submissions made by the appellant during the

course of personal hearing.

6. The issue to be decided in the present appeal is as to whether 'Plston/Tai

Rod' is classifiable under Tariff Item 8409 9990 or 7326 9080 of the First Schedule to

CETA?

6.1 I flnd that the disputed goods i'e. 'Piston/Tai Rod,, emerge from ship

breaking activity and were cleared as "non-excisable goods" by the appellant. As per

Department, 'Piston/Tai Rod" oblained from ships, are classiflable under Tariff Item

7326 gO8O, the relevant portiOn of central Excise Tariff is reproduced as below:

6.2 It is a fact lhat 'Piston//Tai Rod'are cleared to their customers in kg. as

per standard unit of weight. The Relevant Extract of present section Note 9 (Note 7

during 1995-97) pertaining to Section XV of the Central Excise Tariff is reproduced

below for reference:

XV

BASE METALS AND ARTICLES OF BASE METAL

NOTES

In relation to the products of this Section, the process of obtaining

goods and materials by breaking up of ships, boats and other

floating structures shall amount to manufacture''

6.3 The meaning of "GOODS" as per legal dictionary is - "goods n. ltems held

for sale in the regular course of business." The goods viz. 'Piston/Tai Rod'are obtained
Page No. 7 of '10
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7.

R

9.

Unit Rate of dutyDescription of goodsTariff ltem
(4)(3)(2)(1)

12.50/okg

Other articles of iron and steel

Parts of ships, floating structure and vessels (excluding

hull, propellers and paddle-wheels)

Other7326 90

7326 9080

7326
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from ships and are put to sale in regular course of business. Hence, they qualify for the

Section Note No. 9 of Section XV of Central Excise Tariff, lhe 'Piston/Tai Rod'obtained

from the Ships are to be cleared as excisable goods as per the condition laid down in

Section Note No, 9 of Section )0/ of Central Excise TariFf.

6.4 It may also be noted that the subject matter has been discussed in cBEC

Circular No. 345/65/97-CX dated 23.10.97, wherein it has been clarified that:

Circular No' 345/61/97-CX', dated 23'10-1997

Subject: Reversal of Modvat credit on non-excisable items removed from

the ship in the process of breaklng - Regarding.

I

In the Budget of 199$ ship breaking activity was defined as an adivity of
manufacture by virtue of Note 7 in sectlon XV of the schedule to the Central

Excise Tariff Act, 1985. Consequent to this two questions arose:

(, Whether the items emerging during the course of ship breaking falling
'outside 

the ambit of Section XV of the schedule to the central Excise Tariff Act,

1985 would be treated as excisable and are chargeable to central Excise Duty.

(ii) Whether a ship breaker who has paid CVD would be entitled toModvat
'ciedit 

of the entire CVD paid on the ship or credit will have to be restricted to the

extent of inputs contained in goods and materials falling under section w of the

Schedule.

2. Director General of Inspection has conducted a study on thls issue and a 
_

view has been taken that the goods and materials recovered during the course of
ship breaking which are outside the ambit of section XV of the schedule to the

Cintrat *cEe Tariff Ac7 i9B5 are non-excisable goods as there is no entry in

the Tariff which describes the act of obtaining these items as an activlty of
manufacture, Moreover, entire ship except ship stores are classifiable under B90B

isaninputtakingpaftintheactivityofshipbreakingunderRule5TAofthe
Central Excise Rules, 1944.

Hence, the provisions of Rule 57C of the Central Excise Rules regarding

the non-admissibility of Modvat credit of duty paid on inputs going into finished

excisable goods wiich are exempted from payment of duty or chargeable to nil

rate of dity will not appty in the case of non-excisable goods'

3.

4.

5.

6.5 In light of above, 'Piston/Tai Rod'oblained during ship breaks will fall

under of Section XV of CETA, 1985. Section )0/ of the first schedule to the tariff covers

'BaSe metals and articles of Base metals', i.e. chapters 72to83 and when read with the

above GBEC Circular dated 23.10.97, '.Piston/Tai Rod' would not be non-excisable

goods but excisable goods and would be chargeable to central excise duty and

classification of this under Chapter 84 is not liable. As per Note 9 of Section XV of the

CETA, 1985 ',Piston/Tai Rod'would fall under section XV. I also find that Tariff Item
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"89080000" is for "vessels and other floating structures for breaking up" and not which

have emerged after breaking up of vessels.

I

6.6 I find that the item 'Plston/Tai Rodi removed from the ships as scrap, has

been sold under standard unit of weight i. e. in KG. and had not undergone any other

further process after having been removed of from the ships. There is no submission

that these goods have not been sold in'their original form'. In fact, once the products

are falling under Section XV, the removal thereof would naturally fall within the criteria

of "manufactured goods" out of ship-breaking and will attract duty accordingly. Hence,

for the items classifiable under Chapters under Section XV, if emerging after breaking

up of ship, it would be classified accordingly. In the instant case, the lower adjudicating

authority has meticulously discussed the classification of 'Plstonr/Tai Rod' and held

correctly to be falling under the Chapter 73 and not any other Chapter of Section )0/ of

first schedule to the tariff whereas appellant has not been able to put any evidence or

reasoning as to why should it be classifiable under 8908 0000 except similarity of name

of Piston though excepting that it is not part of Diesel Engine.

6.7 i find that the Ship Breaking was deflned as manufacture, by vitue of

insertion of Note 7 to Section )C/ of the Schedule to the Tariff in the Finance Act 1995

and as classified by CBEC Circular dated 23.10.97.The'Piston/Tai Rod' is very much

classifiable under 7326 9080 as detailed by the lower adjudicating authority in the

impugned order. Hence, I am of the view that the lower adjudicating authority has

correctly held "Piston Rod" and "Tai Rod" to be classifiable under Tariff Item 7326 9080

of the CETA, 1985. The decisions relied upon by the appellant are in context of pafts,

accessories or components whereas in the instant case, it is quite evident that "Piston

Rod" and "Tai Rod", cleared on weight basis, were no paft of any engine but scrap and

hence, the same would not be applicable in the instant case. I also flnd that the

appellant has not challenged the fact that the Piston Rods and Tai Rods were recovered

from breaking of the ship, as scrap and removed also as scrap on weight basis, thus

these items qualify under Section XV of the Schedule to the tariff. I therefore uphold

that "Piston Rod" and "Tai Rod" qualify for Section Note No. 9 of Section XV of the

Tariff, the same having been obtained during/after ship breaking. . N
s.dE

6.8 For above reasons, the conflrmation of the demand under Section 11A is

upheld. Once liability of payment of Central Excise duty is confirmed, Ievy of interest

will automatically follow. I also find that the appellant was registered and the registered

assessee is to be considered to be aware of statutory provisions relating to discharging

their duty liability. The appellant has mis-declared the fact of classification of the goods

Page No. 9 of 10



Appeal No. V2l120/BVR/2016

'10

to the Department. Since, the existence of element of mis-statement is found, the

extended time is invokable as has been held in the case of M/s. Neminath Fabrics

repoted as 2010 (256) ELT 369 (Guj). The duty evasion was detected only during the

course of audit, and hence, imposition of penalty under Section 1lAC of the Central

Excise Act, 1944 is legal and proper.

7. The appellant has pointed out mistake in Para 6 of the impugned SCN,

which stated that excise duty of Rs. 4,63,86U- is required to be recovered under sub-

section (1) of Section 11A of the Act, whereas Para 8 stated that excise duty has been

proposed for recovery under Section 11A(4) of the Act. I find that the issuing authority

has clearly described provisions of Section 11A(4X1) of the Act at Para 7 of the

impugned scN that how the etended period is to be invoked and after that it was

proposed to recover central excise duty under Section ilA(4) of the Act' I also find that

the present issue involves mis-statement as the appellant had cleared the impugned

goods without payment of central excise duty by way of misclassification with intent to

evade payment of central excise duty and hence conFirmation of demand of duty under

proviso to Section 11A(4) is required to be upheld.

B. In view of the above facts and circumstances, I uphold the impugned

order conflrming duty, interest and penalty and reject the appeal filed by the appellant.

:rffi rartr 4-T 614t 3rfia m.r G-c-dRT 5c-{tf,d d.ft* t fuqr arm tt

The appeal filed by the appellant stands disposed off in above terms.

q

9

r1!
(gan

3flT+-d (3qe,n-)

)

Bv R.P.A.D.

To,
M/s. Vijay Kumar & Co.,

Plot No. 138,
Ship Breaking Yard,
Sosiyo/Alang,
District-Bhavnaga r

Copy to:

d. E+q+-mr(ro-s+qfr,

-o"iz a. ! 32, ftq dfurT q6,

dM/naizr,
GFE-+c-a+raa-rr.

1)
2)
3)
4)

The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

The Assistant Commissioner, GST & Central Excise Rural Division, Bhavnagar.

Guard File.
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to the Department. since, the existence of element of mis-statement is found, the

extended time is invokable as has been held in the case of M/s' Neminath Fabrics

reported as 2010 (256) ELT 369 (Guj). The duty evasion was detected only during the

course of audit, and hence, imposition of penalty under section 11AC of the central

Excise Act, 1944 is legal and proper.

7. The appellant has pointed out mistake in Para 6 ot the impugned SCN' t t *
which stated that excise duty of Rs. 4,63,861/- is required to be recovered under sub- ''/

section (1) of Section 11A of the Act, whereas Para B stated that excise duty has been

proposed for recovery under section 11A(4) of the Act. I find that the issuing authority

has clearly described provisions of Section 11A(4X1) of the Act at Para 7 of the

impugned scN that how the extended period is to be invoked and after that it was

proposed to recover central excise duty under section 11A(4) of the Act. I also find that

the present issue involves mis-statement as the appellant had cleared the impugned

goods without payment of central excise duty by way of misclassification with intent to

evade payment of central excise duty and hence conflrmation of demand of duty under

proviso to Section 11A(4) is required to be upheld'

B. In view of the above facts and circumstances, I uphold the impugned

order confirmtng duty, interest and penalty and reject the appeal filed by the appellant'
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The chief commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

The Commissioner, GST & Central Excise Commissionerate, Bhavnagar'

The Assistant Commissioner, GST & Central Excise Rural Divislbn, Bhlvnagar.
Guard File.
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