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{iii) witdir mnferor & aAe wiE wEEE S % BT FE 3EE oew (¥E) Bewmed 2001, ¥ fAwa 6 & dadw Wuifa R
¥ U9T EA-3 F IR WA & = RO S0 9T | 39H ¥ W ¥ FA UF 99 & ¥, SE 3 qFE B AT w1 e
mmwm FIU 5 AW AT WY FH, 5 @@ U W 50 W FUC O HUS 50 A IO A HEE & o 3w 1.000/-
T, 5,000 w9 awer 10.000- 9% w1 WS SeT qew H o weed #i Sulta gew = SEae, metm e
FITITRIGROT AT AT & WA TR & A ¥ R o aeheE 67 & &% o S0 Yara 3% ave dawn Phar e iRy |
AT FFE F YA, g £ 37 avm F g aRe @ wEle sl srmiteer £ g B | eem s (740 F
Favaﬂé‘aaw%ﬂawﬁor-awmfﬁmﬁﬁ%mmaﬂwmm i

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules. 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-
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. The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form 5.T.5 as prescribed under Rule 8(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed againsi (one of which shall be certified copy) and should be accempanied by a fees of Rs.
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/~ where the
amount of service lax & interest demanded & penalty levied is more than five lakhs but nol exceeding Rs. Fifty Lakhs,
Rs 10,000/~ where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assisiant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal |s situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeaF under sub secfion (2) and (2A] of the section 86 the Finance Act 1994 shall be filed in For ST.7 as prescribed
under Rule & (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Daputy Commissioner of Central Excisel Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT under Section 35F of the Central Excise Act. 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act, 1984, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject lo a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax. "Duty Demanded” shall include

(i) amount delermined under Section 11 -
{ii) amount of erronecus Cenvat Credit taken:
{iii} amount payabie under Rule 8 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall rot apply to the stay application and appeals pending before
any appellate authority prior lo the commencement of the Finance (No.2) Act, 2014.

4 HITT ATHN HI TFOOT IS ¢
(C) Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India. Revision Application Unit, Ministry of Finance.
Department of Revenue, 4th Floor. Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case govemed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods where the loss occurs in transit from a factory fo a warehouse or to another factory or from one

warehouse (o another during the course of processing of the goods in a warshouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported lo any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India
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In case of goods expoﬂed outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act 1998
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The above application shall be made in duplicale in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copes each of the OIO and Order-In-Appeal It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as piescribed under Section 35-EE of CEA, 1944 under Major Head of Account.
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The revision appfmatmn shall be accompanied by & fee of Rs. 200/- where the amount invalved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In ¢3se. if the order covers various numbers of order- in Original, fee for each 010 should be paid in the aforesaid manner,
nol withstanding the fact thal the one appeai to the Appellant Tribunal or the one applicalion o the Central Govl As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs, 100/~ for each
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One copy of application or 0.1.0 as the case may be. and the order of the adjudicating authority shall bear a court fee slamp
of Rs. 650 as prescribed under Schedule-l in terms of the Court Fee Act 1975, as amended.
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Attertion is also invited ta the rules caovering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules. 1582,
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Far the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate autharity, the appellant may
refer to the Depanmental website www chec gov.in
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:: ORDER IN APPEAL ::

\ i
M/s. Vijay Kumar & Co., Plot No. 138, Ship Breaking Yard, Sosiyo/Alang,
District-Bhavnagar (hereinafter referred to as “the appellant”) against Order-in-Original
No. 18/AC/RURAL/BVR/RR/2016-17 dated 29.07.2016 (hereinafter referred to as “the
impugned order”) passed by the Assistant Commissioner, Central Excise, Rural Division,
Bhavnagar (hereinafter referred to as “the lower adjudicating authority”).

2 The facts of the case are that the appellant was engaged in the activity of
manufacturing of goods and materials obtained by breaking up of ships, boats and
other floating structures falling under the chapter heading 8908 to the First Schedule of
the Central Excise Tariff Act, 1985. The audit for the period from March-2013 to
February-2014 revealed that the appellant had cleared the goods viz. “Piston Rod” and
“Tai Rod”, from the old ships without payment of central excise duty under non-
excisable invoices, by treating them as ‘non-excisable goods’ instead of classifying
under Central Excise Tariff Sub-Heading 7326 9080 of CETA, 1985. A Show Cause
Notice No. V.73/03-01/D/Rural/2015-16 dated 03.11.2015 was issued to the appellant
demanding central excise duty of Rs. 4,63,861/- under Section 11A(4) of the Central
Excise Act, 1944 (hereinafter referred to as “the Act”) on “Piston Rod” and "Tai Rod”
classifying them under Sub-Heading 7326 9080 of CETA, 1985 along with interest under
Section 11AB of the Act and invoking penalty provisions under Section 11 AC(1)(a) of
the Act read with Rule 25 of the Central Excise Rules, 2002. The said SCN was
adjudicated vide the impugned order vide which the lower adjudicating authority
confirmed central excise duty of Rs. 4,63,861/- under Section 11A(4) of the Act along
with the interest thereon under Section 11AA of the Act and imposed penalty Rs.
4,63,861/- under Sections 11AC(1)(a) of the Act.

3. Being aggrieved with the impugned order, the appellant has preferred the
present appeal contending interalia that:
31 The audit objection so raised is a matter of interpretation of proper |

classification of the disputed goods therefore there should be no question of fraud, mis-
statement, collusion, and suppression of facts. The impugned order has been issued
without proper study of the statutory provision as laid down at Note No. 09 of Section-
XV (Base Metal and Articles of Base metal) of the CETA which clearly lays down and
also specifically explains as to which goods and materials generally obtained and
derived or generated during the ship breaking activities are considered to be within the
ambit of definition of ‘manufacture’ to decide the excisable goods and chargeability of
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excise duty on it. The said Note No. 09 of Section XV of the CETA is as under:

"Wote No. 09 :” In relation to the products of this section, the process of
obtaining goods and materials by breaking up of ships, boats and other
floating structure shall amount to ‘manufacture”.”.

3.2 It is undisputed facts that the above said Section-XV contains and covers
chapter 72 to 83 (Base Metal and articles of Base metal) only and therefore, the
question of levy of excise duty by virtue of above Section Note No. 09 is restricted and
applicable only to the goods and materials as generated during ship breaking activities
and falls within chapter 72 to 83 only, and rest of the goods and materials do not fall
within the excise net and thereby there is no levy of excise duty. In the present case,
they had cleared the Piston/Tai Rod’as such in form, from board of the vessel and
subsequently sold it in same from and condition as engine rood parts as evident from
the description depicted in respective commercial invoice issued to the customers.
Therefore, the said item is rightly classifiable under chapter heading 8409 9990 of CETA

and cannot be considered amounting to manufacture during the ship breaking activities.

33 The subject and disputed item 'Piston/Tai Rod” if delivered in its as such
form is always considered a ‘non-excisable item’ and also clearance of the said item
right from 1985 onward is effected as a non-excisable item by the entire unit of SBY:
Alang. The department has also not make any amendment or issued any specific
circular/instruction which declares that the subject and disputed item falls within the
category of excisable goods. They had cleared the subject and disputed item in the
month of July-2013 and October-2013 under total five non excisable invoices. They had
in fact cleared the 'Piston/Tai Rod’ which were collected as such from work shop and
engine room store of the vessel, as such without undergone any further process and
were not in form of ‘Scrap’ as alleged and observed by the department. They had
cleared the said items under the CETH 8409 9990 which does not fall within the
precinct of Section-XV (Base Metal and Articles of Base Metal) as the said section covers
only Chapter-72 to 83 only. X
TR
v
3.4 The CBEC Circular No. 345/61/97-CX., dated 23.10.1997, though has been
issued with reference to the particular issue of reversal of Modvat credit on non-
excisable item removed from the ship in the process of breaking. However, the said
circular inter alia clearly clarify and provide guideline that as to which goods and
materials recovered during the course of ship breaking is considered to be falling within

the ambit or net of excisable goods. The above said circular, in other words, clearly
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throw a light that the goods and materials recovered during breaking activities of a. \ [’
vessel which are outside the ambit of Section XV of the schedule to the CETA are non-
excisable and thereby there is no question of recovery of excise duty on such goods &
materials. The Public Notice No. 01/2010 issued by the Additional Commissioner of
Central Excise (Tech), Bhavnagar, has provided and enclosed a consolidated and an
exhaustive list of excisable items which are generally generated and obtained during
the course of dismantling of an old & used vessel and other floating structures. This
said list also provides full description of each excisable and dutiable item which
generally obtained during breaking activities, with its Tariff Heading/sub-heading for
ease of reference and knowledge of general trade engaged in ship breaking industries.
The item under reference (i.e. 'Piston/Tai Rod) is nowhere found or specified in the

said list and the said list consists from chapter No.72 to 81 only.

35 It has been alleged that the appellant had manufactured/produced the
subject disputed item and suppressed the fact of production. The subject disputed item
i. e. ‘Piston/Tai Rod’was never manufactured or produced by them therefore the same
should not be considered to be excisable goods. In fact, during the breaking activities of
vessel they just collect the subject item from the vessel and then off load it from the
board of the vessel and stack it in proper way on their registered plot to display it for
selling purpose. At the time of selling it is known in the market as ‘Piston/Tai Rod’only.

3.6 As per the precinct of law before invoking extended or larger period or
any penal action upon a company/registered unit or a person, the following three vital,
precious and paramount elements should be present in a case which qualify and justify

for such action of the authority concerned.
i. Establishment of mens-rea
ii. Mala fide intention

iii. Deliberate defiance of law to defraud Govt. revenue. .
frb-
36.1 When all the above vital ingredients are present in a case then invocation
of extended period and penal clause is fully justified. There was no any deliberate
intention to act in a manner which breaks the provisions of the prevailing statute which
ultimately damage the revenue of Government and push the matter for invoking the
extended period as well as penal action under excise law. The other important
ingredients as depicted and delineated in Section 11 A of the Act for applying extended
period as well as imposition of penalty under Section 11 AC of the Act is also absent.
This is not a case of removal of excisable goods under the guise of non-excisable goods

with fraud, collusion, willful misstatement and suppression of fact with ultimate motive
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or with exclusive intention to defraud the Govt. money. The subject SCN/& impugned
order is time barred as the department has issued demand after a period of one year

from relevant date as envisaged in the Section 11 A of the Act, thereby the impugned‘
OIO needs to be quashed.

3.7 The Board vide Circular No. 5/92-CX.4 dated 13.10.1992 has clearly stated
that mere non-declaration or wrongful declaration is not a sufficient and debatable
cause and ground for invoking larger period but a positive mis-declaration with
intention of evasion of excise duty is absolutely necessary as per decision of Hon'ble
Supreme Court of India in the case of M/s. Padmini Products & M/s. Chemphar Drugs.
The CBEC Circular No. 312/28/97-CX dated 22.04.97 and No0.268/102/96-CX dated
14.11.1996 also provide guideline and necessary instruction to the field staff for
uniformity in issuance of SCN. They also relied upon the following decisions in support

of their case:

Arviva Industries (I) Ltd. - 2007 (209) ELT-5 (S.C.)

o Alpanil Industries - 1999 (113) ELT-317 (Tri. - Mum)

o Apollo Tyres Ltd. - 1999 (108) ELT-247 (Tri. - Mum)

o Shree Arun Packaging Corp. - 1997 (94) ELT-195 (Tri. - Delhi)
e Dabur India Ltd. - AIR-1990 (S.C.) 1814

e Kamalashi Finance Corporation — 1991 (55) ELT- 433 (S.C.)

3.8 There is a mistake in the impugned SCN such as Para 6 of the SCN stated
that the excise duty of Rs. 4,63,861/- is required to be recovered under sub-section (1)
of Section 11A of the Act, whereas Para 8 of the said SCN shows that excise duty has
been proposed for recovery under Section 11A(4) of the Act; sub-section (1) of Section
11A of the Act septuplets recovery of central excise duty within a period of one year for
any reason other than suppression of facts etc. and hence demand for the period from
July, 2013 to October, 2013 is time barred as the SCN issued on 03.11.2015; thus, the
SCN issued under sub-section (1) of Section 11A of the Act is hit by limitation;
simultaneously Para 8 of the SCN shows that the SCN issued under Section 11A(4) of
the Act considering suppression of facts etc. and applied provision of extended pericd;
thus, the issuing authority of the SCN is not sure as to whether the case is of
suppression of facts etc. or a simple case of removal of excisable goods without
payment of duty. & m\h?i
S

4, Shri A. H. Oza, Consultant attended personal hearing and reiterated the

grounds of appeal and submitted that the goods in question are classifiable under
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Chapter 84 and not under Chapter 73 and hence appeal should be allowed. No one

appeared from the department on any date of personal hearing. W\ ¢d
Findings:
5. I have carefully gone through the facts of the instant case, the impugned

order, appeal memorandum and the submissions made by the appellant during the
course of personal hearing.

i The issue to be decided in the present appeal is as to whether Piston/Tai
Rod’ is classifiable under Tariff Item 8409 9990 or 7326 9080 of the First Schedule to
CETA?

6.1 I find that the disputed goods i.e. Piston/Tai Rod; emerge from ship
breaking activity and were cleared as “non-excisable goods” by the appellant. As per
Department, 'Piston/Tai Rod;, obtained from ships,'are classifiable under Tariff Item
7326 9080, the relevant portion of Central Excise Tariff is reproduced as below:

Tariff Item Description of goods Unit | Rate of duty |
(1) (2) (3) (4)
7326 Other articles of iron and steel o
7326 90 Other
7326 9080 | Parts of ships, floating structure and vessels (excluding kg. 12.5%
i ddle- I
| hull, propelers_andia e-wheels) ‘
6.2 It is a fact that 'Piston/Tai Rod’ are cleared to their customers in kg. as

per standard unit of weight. The Relevant Extract of present Section Note 9 (Note 7
during 1995-97) pertaining to Section XV of the Central Excise Tariff is reproduced
below for reference:
SECTION XV
BASE METALS AND ARTICLES OF BASE METAL
NOTES

/R e —— 2 B
“p\ﬁ}\‘/’\’

...........................

9, In relation to the products of this Section, the process of obtaining
goods and materials by breaking up of ships, boats and other

floating structures shall amount to manufacture:.

6.3 The meaning of “GOODS” as per legal dictionary is - "goods n. items held

for sale in the regular course of business.” The goods viz. Piston/Tai Rod"are obtained
Page No. 7 of 10
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from ships and are put to sale in regular course of business. Hence, they qualify for the
Section Note No. 9 of Section XV of Central Excise Tariff, the ‘Piston/Tai Rod’ obtained
from the ships are to be cleared as excisable goods as per the condition laid down in
Section Note No. 9 of Section XV of Central Excise Tariff,

6.4 It may also be noted that the subject matter has been discussed in CBEC
Circular No. 345/65/97-CX dated 23.10.97, wherein it has been clarified that:
Circular No. 345/61/97-CX., dated 23-10-1997

Subject: Reversal of Modvat credit on non-excisable items removed from
the ship in the process of breaking - Regarding.

In the Budget of 1995, ship breaking activity was defined as an activity of
manufacture by virtue of Note 7 in Section XV of the Schedule to the Central
Excise Tariff Act, 1985. Consequent to this two questions arose:

(7) Whether the items emerging during the course of ship breaking falling
outside the ambit of Section XV of the Schedule to the Central Excise Tariff Act,
1985 would be treated as excisable and are chargeable to Central Excise Duty.

(i) Whether a ship breaker who has paid CVD would be entitled toMoavat
credit of the entire CVD paid on the ship or credit will have to be restricted to the
extent of inputs contained in goods and materials falling under Section XV of the
Schedule.

2 Director General of Inspection has conducted a study on this issue and a
view has been taken that the goods and materials recovered during the course of
ship breaking which are outside the ambit of Section XV of the Schedule to the
Central Excise Tariff Act, 1985 are non-excisable goods as there is no entry in
the Tariff which describes the act of obtaining these items as an activity of
manufacture. Moreover, entire ship except ship stores are classifiable under 8908
is an input taking part in the activity of ship breaking under Rufe 57A of the
Central Excise Rules, 1944.

Hence, the provisions of Rule 57C of the Central Excise Rules regarding
the non-admissibility of Modvat credit of duty paid on inputs going into finished
excisable goods which are exempted from payment of duty or chargeable to nil
rate of duty will not apply in the case of non-excisable goods.

& soawn
4
O \OR
L 7 - qi“l“/ _ &
6.5 In light of above, 'Piston/Tai Rod”obtained during ship breaks will fall

under of Section XV of CETA, 1985. Section XV of the first schedule to the tariff covers
‘Base metals and articles of Base metals’, i.e. chapters 72 to 83 and when read with the
above CBEC Circular dated 23.10.97, 'Piston/Tai Rod” would not be non-excisable
goods but excisable goods and would be chargeable to central excise duty and
classification of this under Chapter 84 is not liable. As per Note 9 of Section XV of the
CETA, 1985 'Piston/Tai Rod’ would fall under Section XV. I also find that Tariff Item
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"89080000" is for “vessels and other floating structures for breaking up” and not which .
have emerged after breaking up of vessels,

6.6 I find that the item 'Piston/Tai Rod’, removed from the ships as scrap, has
been sold under standard unit of weight i. e. in KG. and had not undergone any other
further process after having been removed of from the ships. There is no submission
that these goods have not been sold in ‘their original form’. In fact, once the products
are falling under Section XV, the removal thereof would naturally fall within the criteria
of "manufactured goods” out of ship-breaking and will attract duty accordingly. Hence,
for the items classifiable under Chapters under Section XV, if emerging after breaking
up of ship, it would be classified accordingly. In the instant case, the lower adjudicating
authority has meticulously discussed the classification of ‘Piston/Tai Rod” and held
correctly to be falling under the Chapter 73 and not any other Chapter of Section XV of
first schedule to the tariff whereas appellant has not been able to put any evidence or
reasoning as to why should it be classifiable under 8908 0000 except similarity of name
of Piston though excepting that it is not part of Diesel Engine.

6.7 I find that the Ship Breaking was defined as manufacture, by virtue of
insertion of Note 7 to Section XV of the Schedule to the Tariff in the Finance Act 1995
and as classified by CBEC Circular dated 23.10.97. The Piston/Tai Rod’ is very much
classifiable under 7326 9080 as detailed by the lower adjudicating authority in the
impugned order. Hence, I am of the view that the lower adjudicating authority has
correctly held “Piston Rod” and "Tai Rod" to be classifiable under Tariff Item 7326 9080
of the CETA, 1985. The decisions relied upon by the appellant are in context of parts,
accessories or components whereas in the instant case, it is quite evident that “Piston
Rod” and “Tai Rod”, cleared on weight basis, were no part of any engine but scrap and
hence, the same would not be applicable in the instant case. I also find that the
appellant has not challenged the fact that the Piston Rods and Tai Rods were recovered
from breaking of the ship, as scrap and removed also as scrap on weight basis, thus
these items qualify under Section XV of the Schedule to the tariff. I therefore uphold
that "Piston Rod” and "Tai Rod” qualify for Section Note No. 9 of Section XV of the
Tariff, the same having been obtained during/after ship breaking. @\A\\N‘}:

6.8 For above reasons, the confirmation of the demand under Section 11A is
upheld. Once liability of payment of Central Excise duty is confirmed, levy of interest
will automatically follow. I also find that the appellant was registered and the registered
assessee is to be considered to be aware of statutory provisions relating to discharging
their duty liability. The appellant has mis-declared the fact of classification of the goods
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to the Department. Since, the existence of element of mis-statement is found, the
extended time is invokable as has been held in the case of M/s. Neminath Fabrics
reported as 2010 (256) ELT 369 (Guj). The duty evasion was detected only during the
course of audit, and hence, imposition of penalty under Section 11AC of the Central
Excise Act, 1944 is legal and proper.

7 The appellant has pointed out mistake in Para 6 of the impugned SCN,
which stated that excise duty of Rs. 4,63,861/- is required to be recovered under sub-
section (1) of Section 11A of the Act, whereas Para 8 stated that excise duty has been
proposed for recovery under Section 11A(4) of the Act. I find that the issuing authority
has clearly described provisions of Section 11A(4)(1) of the Act at Para 7 of the
impugned SCN that how the extended period is to be invoked and after that it was
proposed to recover central excise duty under Section 11A(4) of the Act. I also find that
the present issue involves mis-statement as the appellant had cleared the impugned
goods without payment of central excise duty by way of misclassification with intent to
evade payment of central excise duty and hence confirmation of demand of duty under

proviso to Section 11A(4) is required to be upheld.

8. In view of the above facts and circumstances, I uphold the impugned
order confirming duty, interest and penalty and reject the appeal filed by the appellant.

Q. 3o ZaT gof Y 978 37drel T THUeRT ITRIFA alieh A fRT ST &l

9, The appeal filed by the appellant stands disposed off in above terms.
< m\_-:h.i’“"%; A%
7\)\‘1—--}"1’5.‘5\" -

(FAR FIW)
HIIEFT (37497eH)

By R.P.A.D.

To, 7. 399 FAR 1UE Sy,

M/s. Vijay Kumar & Co., @i 5 o :

Plot No. 138, wrc'a.'. ?3;, fRra sifeRer TS,

Ship Breaking Yard, T/ 3760,

Soslya/Alang, Rfezac-s1aeR.

District-Bhavnagar

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise Rural Division, Bhavnagar.
4) Guard File.
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which stated that excise duty of Rs. 4,63,861/- is required to be recovered under sub-
section (1) of Section 11A of the Act, whereas Para 8 stated that excise duty has been
proposed for recovery under Section 11A(4) of the Act. I find that the issuing authority
has clearly described provisions of Section 11A(4)(1) of the Act at Para 7 of the
impugned SCN that how the extended period is to be invoked and after that it was
proposed to recover central excise duty under Section 11A(4) of the Act. I also find that
the present issue involves mis-statement as the appellant had cleared the impugned
goods without payment of central excise duty by way of misclassification with intent to
evade payment of central excise duty and hence confirmation of demand of duty under

proviso to Section 11A(4) is required to be upheld.

8. In view of the above facts and circumstances, 1 uphold the impugned

order confirming duty, interest and penalty and reject the appeal filed by the appellant.
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9. The appeal filed by the appellant stands disposed off in above terms.
G ' \FN\BJ'\ ;L(.ﬁ'}"
L e

m\dﬁ'}sﬂ? (FAN )

By R.P s, . o, T (G
.P.A.D.
weherd (31I<T)

Tc;, . 7. TS AR 08 FUI,
M/s. Vijay Kumar & Co., o :
Plot No. 138, SE T 156 fRra aferer ams,
Ship Breaking Yard, i/ 3reT,
Sosiyo/Alang, R fEcae-HaeTR.

District-Bhavnagar
Copy to:

) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2)  The Commissioner, GST & Central Excise Commissionerate, Bhavnagar.

3)  The Assistant Commissioner, GST & Central Excise Rural Division, Bhavnagar.
4)  Guard File,
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