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Any person aggrieved by this Grder-in-Appeal may file an appeal to the appropriate authonty in the following way.

(A) A e AT I dew T ROET WOETE Smese F R s, FRew 3emg o5 diufAms 1944 & um 358 &
WT TR RS HOGTTE, 1994 7 U 86 & ¥aAd [WeATaiEd oe oo e B 1

Appeal to Customs. Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matiers relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1{a] above
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The appeal to the Appellate Tribunal shall be filed in gquadruplicate in form EA-3 | as prescribed under Rule 6 of Cential
Excise (Appeal) Rules, 2001 and shall be accompanied againsl one which at least should be accompanied by a fee of Rs
1.000/- Rs.5000/-, Rs.10000/- where amount of duty demandfinierest/penalty/iefund is upto 5 Lac, 5 Lac o 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Assl Registrar of branch of any nominaled public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/
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The appeal under sub section (1) of Section &6 of the Finance Act, 1994, to lhe Appellate Tribunal Shall be filed in
quadruplicate in Form ST.5 as preseribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be cenified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs 5 Lakhs or less. Rs 5000/ where the
amaunt of service tax & inlerest demanded & penalty levied 15 more than five lakhs but not exceeding Rs Fifty Lakhs,
Rs 10,000/- where the amount of service tax & inlerest demanded & penally levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994 shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2ZA) of the Service Tax Rules, 1394 ana shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Comnussioner of Central Excise/ Service Tax

10 file the appeal before the Appeliate Tribunal
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For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which 1s also made
applicable to Service Tax under Section 83 of the Finance Act. 1994 an appeal against this order shall lie before the Tribunal "
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Fxrise and Service Tax ‘Duty Demanded’ shall include

(i} amount determined under Section 11 0,
(i) amount of eroneous Cenvat Credit taken;
{iii) amount payable under Rule 6 of the Cenvat Credil Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014,
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() Revision application to Government of india:
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A revision application lies to the Under Secretarv, to the Government of India Revision Appiication Unit, Ministry of Finance.
Department of Revenue, 4th Floor, Jeevan Deep Buiiding, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1844 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:
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in case of any loss of goodﬁ where the loss occurs in transit fram a factory to & warehouse or to anather factory or from ane
warehouse 1o another dunng the couwrse of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

iy A & At B oo @ dy w1 e a g oA F Rl & gasd st ae o sl g ST s uew & oge (o) #
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in case of rebate of duty of excise on goods exported to any country or teritory outside India of on excisable matenial used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, withoul payment of duty.
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Credit of any duty allowed to be utilized lowards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec
108 of the Finance (No.2) Act, 1998
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The above application shall be made In duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the QIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1844, under Major Head of Account.

(vi) AR HIdEA F AT TETEtE e o @ sl & Anf arfie
TR W THE UF @@ FOY 4 3 W B a1 ®9% 200/ ® ST AT 3T ofE a9 A UF 9@ w98 8/ FeT g ar
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The revision appftca'non shall be accompanied by a fee of Hs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount invoived is more than Rupees One Lac

(D) T, =W HIEW A F2 HI&A F GACY § A WedE Ha en F Hv ew & A, IET & N R A el | 56 9 &
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In case, if the order covers varipus numbers of arder in Original, fee for each O 10 should be paid in the aforesaid manner,
not withstanding the fact that the one appeal lo the Appellant Trnibunal or the one application to the Central Gowt. As the case
may be. is filled to avoid scriptoria work if excising Rs 1 lakh fee of Rs 100/ for each

(E) mwﬂﬂmﬂwwmﬁmmlﬁé:m'ﬂgﬂ|érmngr}Hzﬁrmma1zsriﬁrqﬁwﬁmTﬁﬁﬁsuxwm
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One copy " of application or O.L.0 as the case may be, and the order of the adjudicating authority shall bear a court fee stamp N
of Rs, 6.50 as prescribed under Schedule-l in terms of the Court Fee Act 1975, as amended.

(F) e, S0 U uew TR Auey WOETw samiteTor (w0 fafe) Puaad, 1982 & e ve wew deliug mwe &
mﬁammﬁwﬁmmmm T T S
Allention is also invited to the rules covering these and other related matters contained in the Customs. Fxcise and Service
Appellate Tribunal (Procedure) Rules, 1982

(G) g widm winwsd & ahw ofEy TS 8 el o, faEgd i@ ddean weust & fae srdfeel fewf deee
www.cbec.gov.n &1 @ BFd & |/
For the elaborate. detailed and latest provisions relating 1o filing of appeal to the higher appellate authority the appellant may
refer 1o the Departmental website www cbec gov.in
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: ORDER-IN-APPEAL ::

Shri Mavji Ratanshi Motivaras, a Proprietor of M/s Shree Satyaprakash
Fabrication and M/s Shree Chamunda Fabrication, Kanaiya, Station plot, Near Post
Office, Behind Amin Mosaic Tiles, Ranavav-2, Porbandar (Gujarat) (hereinafter
referred to as ‘“the appellant’) has filed appeal against Order-in-Original No.
8/AC/STAX/DIV/2016-17 dated 22.07.2016 (hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Service Tax Division, Bhavnagar

(hereinafter referred to as “the lower adjudicating authority”).

2. The facts of the case are that on the basis of intelligence gathered by the
Anti Evasion Section, Central Excise and Service Tax, H.Q., Bhavnagar that some
service providers have provided taxable services to M/s Saurashtra Cement Lid,
Ranavav, Porbandar but these service providers have not paid Service Tax at the
appropriate rate. Accordingly, information was sought from the appellant through
Summons. The appellants vide their letter dated 28.01.2013 stated that they have
provided services of Manpower Supply Agency service and Maintenance/Repair &
fabrication services to M/s Saurashtra Cement Ltd, Ranavav, Porbandar during the
period from 2007-08 to 2011-12, through the propertiorship concerns, namely, M/s.
Shree Satyaprakash Fabrication and M/s. Shree Chamunda Fabrication and submitted
the requisite information on 28.01.2013; that the information submitted by the appellant
revealed that as per their Income Tax Returns, they received income of Rs.
1,42,71,487/- during FY 2007-08 to 2011-12 towards provision of services, however
they have paid service tax on taxable value of Rs. 1,00,51,313/- only and hence they
have short-paid service of Rs. 4,73,940. Show Cause Notice F. No. V/15-
139/ST/DIVI12-13 dated 15.4.2013 was issued to ihe appellanii proposing recovery of
service tax amounting to Rs. 4,73,940/- under proviso to Section 73(1) of the Act along
with interest under Section 75 of the Act and for imposition of penalty under Section 70,
76, 77, 77(1)(@), 77(1)(b), 77(1)(C)(ii), 77(1)(C)(iii)& 78 of the Act. The proposals made
in SCN were decided by the lower adjudicating authority vide impugned order wherein
demand of service tax has been confirmed under proviso to Section 73{1) of the
Finance Act, 1994, recovery of interest under Section 75 of the Act and imposed penalty
under Section 76, 77, 77(1)(a), 77(1)(b), 77(1)(C)(ii), 77(1)(C)(ii)& 78 of the Act.

3. Being aggrieved by the impugned order, the appellant filed the present
appeal, interalia, on the grounds that, X
i T\x\l\rl\_’_,__
(i) The impugned order passed by the adjudicating authority is bad in law, unjust
and illegal as the impugned order has been passed ex-parte without intimation of
personal hearing. The adjudicating authority should have granted sufficient time for filing
defense reply or to attend personal hearing. The present adjudicating authority may not

have been an adjudicating authority on the dates when the intimation of personal

Page No.3 of 6



Appeal No: V2/119/BVR/2016
-

™ hearing had been issued. Therefore, principle of natural justice is violated.

(i)  The appellant was possessing Service Tax Registration for both units and was
providing repairing work of plant and machinery to the said manufacturer being used for
manufacturing excisable goods. The cost incurred is nothing but in or in relation to
carrying out manufacturing activities. The department had not denied that whatever
value was shown/declared by the said manufacturer which reported to have been paid
to the appellant had not been included in sale price of the excisable goods viz. Cement
manufactured. Therefore, the appellant was not required to obtain Service Tax
registration and was not required to pay service tax. However, due to ignorance of law,

the appellant has paid service tax in good faith.

(i) ~ The amount shown in Form 26AS was not taxable value, but this amount was
shown by the Chartered Accountant in the respective Profit & Loss account on the basis
of the invoices issued during the respective financial year. Such payments have not
been received during that particular month/year, therefore the service tax confirmed is
not proper and legal. The adjudicating authority was required to establish that amount
shown in Form 26AS had been actually received during the respective financial year.
The adjudicating authority has not interpreted Rule 4A of Service Tax Rules, 1994
prevailing at the material time. Thus, it is cleariy seen that the issue involved in the

present case is to be termed as ‘interpretation of law”, hence no penalty to be imposed.

(iv)  The transactions were duly recorded in Books and Accounts maintained by the
appellant. Therefore, it is not true that the appellant had suppressed the facts and
circumstances with intent to evade payment of service tax. Therefore, extended period
cannot be invoked and SCN is time barred. The appellant relied on following case laws
in support of their contentions:-

* Parmarth Iron Pvt Ltd — 2010 (260) E.L.T. 514 (Allahabad)
o Gujarat Intelligence Security - 2010 (19) S.T.R. 207

¢ Rameshchandra C. Patel — 2012 (25) STR 471 (Tri. Ahmd.)
e Hari Om Udhyog — 2015 (329) ELT 221 (Tri.-Del.)

s Arora Auromatics — 2014 (310) ELT 429 (All.)

» Reckitt Benckiser (I) Ltd - 2002 (150) ELT 315 (Tri.-Chennai) %;\\ M

4. Personal hearing in the matter was attended to by Shri N.K. Maru,
Consultant and Shri Mavjibhai R. Motivars, Proprietor. Shri N.K. Maru reiterated the
grounds of appeal and made written submission to say that service tax of Rs. 10.93
lakhs have been paid by the appellant as admitted in Para 6.4 of the impugned order;
that the appellant was not fully aware of the provisions of law and hence could not
appear before the lower adjudicating authority; that they have now approached
Consultant and they may be given opportunity to explain the details: that the case may

be remanded to meet the ends of justice; that during the period involved service tax was
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payable not on invoice value but only after actual receipt of payment and there was
time lag in payment received by them; that the case needs to be remanded back for

reconciliation of these details.

FINDINGS:

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The limited issue to be
decided in the present appeal is whether the impugned order ¢onfirming short-payment
of service tax on the basis of income received as declared in Income Tax Return for the

years 2007-08 to 2011-12, is proper or otherwise.

6. | find that the appellant has vehemently contended that the principles of
natural justice has not been followed. | find that the case has been decided by the lower
adjudicating authority without any defence reply of the appellant and without granting
fair opportunities of personal hearing to the appellant. The appellant has also argued
that they have not received any notice of personal hearing. There is nothing on record
in the impugned order to negate these contentions. | do not find any indication in the
impugned order that notices of personal hearing were sent to the appellant and
received by them. | find that it is basic principle of law that nobody should be
condemned without hearing and affording reasonable opportunities to put forth his
defence. The conclusions of the adjudicating authority are bound to be guided by the
allegations made in the show cause notice, as admittedly there is no rebuttal by the

noticee.

6.1 The appellant has now submitted that during the material time, liability of
payment of service tax was with reference to the payments received and not with
reference to the invoices issued by the service providers for provisions of services. |
find that the appellant appears to have not co-operated during investigation and not
honored the summons issued by the investigating officer. Therefore, | direct the
appellant to submit all relevant documents evidencing receipt of payments by them
during the material time so that the adjudicating authority can arrive at the fair
conclusion to pass speaking and reasoned order as per the provisions contained in the
Finance Act and Rules there under.

6.2 In view of the above facts, | set aside the impugned order and remand the
matter back to the lower adjudicating authority with direction to pass speaking and
reasoned order offering fair opportunities to the appellant. | also direct the appellant to
submit all relevant documents with their written submission to the lower adjudicating

authority within 2 months from the date of receipt of this order.

6.3 The Commissioner (Appeals) has power to remand as decided by the
Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as
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- 7 2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hor'ble Tribunal in the case W) 5
A
of CCE, Meerut-Il Vs. Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353 \

(Tri-Del) wherein the similar views have been expressed in respect of inherent power of

i/

Commissioner (Appeals) to remand a case under the provisions of Section 35A of the
Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in Section 35A(3)
of the Central Excise Act, 1944 after 11.05.2011, the Commissioner (Appeals) would
retain the power to remand.

7. In view of the above facts, | set aside the impugned order and allow the
appeal by way of remand with direction to the appellant to submit all relevant
documents and written submissions within 2 month of receipt of this order.

6.2 3Rl EERT &st i 71§ 3dier &7 FuerT swied afF & &R omar ¥
1. The appeal filed by the appellant stand disposed off in above terms.
™~ S }vﬁ'-hJ\: g
(:(j’\ R o\ W
& et
g (391e8)
By Speed Post
To,
Shri Mavji Ratanshi Motivaras — Proprietor, | AT #as (@t Afdars - dwEes,
M/s Shree Satyaprakash Fabrication & H. AT FeIHRT FefherT v
M/s Shree Chamunda Fabrication, (AL AT AT e,
Kanaiya, Station p|0't, FoTET, e qﬁ‘g,

Near Post Office, Behind Amin Mosaic Tiles, e s e

Ranavav-2, Porbandar
3HF HAF TEeT % WS, TEEE - R,
9REET

Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.

4) Guard File.
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payabie not on invoice value but only after actual receipt of payment and there was
time lag in payment received by them; that the case needs to be remanded back for | \)

reconciliation of these details.

FINDINGS:

5. | have carefully gone through the facis of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The limited issue to be
decided in the present appeal is whether the impugned order confirming short-payment
of service tax on the basis of income received as declared in Income Tax Return for the

years 2007-08 to 2011-12, is proper or otherwise.

6. | find that the appellant has vehemently contended that the principles of
natural justice has not been followed. | find that the case has been decided by the lower s~ sl
authority without any defence reply to-SEN of the appellant and without granting fair
opportunities of personal hearing to the appellant. The appeliant tvas also argued that

WA Tas A

they have not received any notice of personal hearing. There is nothing on record to

-zw\] q;.mu‘

oy

\J
v

negate r\gontentions. | do not find any indication in the impugned order that notices of
personal hearing were sent to the appellant and received by them. | find that it is basic
principle of law that nobody should be condemned without hearing and affording
reasonable opportunities to put forth his defence. The conclusions of the adjudicating
authority are bound to be guided by the allegations made in the show cause notice, as
admittedly there wﬁurd\heibeaﬂy rebuttal to-the allegations by the noticeel\;c,

6.1 The appellant has now submitted that during the material time, liability of
payment of service tax was with reference to the payments received and nc:t wit‘r; .
reference to the invoices issued by the service providers for prov;smns of services. }‘-he
appel'ant appears to have not co-operated during investigation as%hey have not
honored the summons issued by the investigating OffICEI"f'. Therefore, | direct the
appellant to submit all relevant documents evidencing receipt of payments by them
during the material time so that the adjudicating authority can arrive at the fair
conclusion to pass speaking and reasoned order as per the provisions contained in the
Finance Act and Rules framed thereunder.

6.2 In view of:?}—aove facts, | set aside the impugned order and remand the
matter back to the lower adjudicating authority with direction to pass speaking and
reasoned order offering fair opportunities to the appellant. | also direct the appellant to
submit all relevant documents with their written submission to the lower adjudicating

authority within 2 months from the date of receipt of this order.

6.3 The Commissicner (Appeals) has power to remand as decided by the
Hon’ble CESTAT in the case of CCE, Meerut Vs, Singh Ailoys (P) Ltd. reported a4
2012(284) ELT 97 (Tri-Del). | also rely upon decision of the Hon’ble Tribunal in the case
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of CCE, Meerut-ll Vs. Honda Seil Power Products | id. reportec in 2013 (287) ELT 333

(Tri-Del) wherein the similar views have been expressed in respect of inherent power of
Commissioner (Appeals) to remand a case under the provisions of Section 35A of the
Act. The Hon'ble Gujarat High Couit in Tax Appe=al No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in Section 35A(3)
of the Central Excise Act, 1844 after 11.05.2011, the Commissioner (Appeals) would

retain the power to remand.

7 In view of the above facts, | set aside the impugned order and allow the
appeal by way of remand with direction to the appeilant to submit all relevant

documents and written submissions within 2 month of receipt of this order.

X3 ydverhaT ZarT gt Frag el &1 ey sued add & fRar Smar B
7.1.  The appeal filed by the appellant stand disposed off in above terms.
(FHN HAY)
gFd (3dieq)
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Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.
4) Guard File.
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