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W rder d qE-a: /

Arising oul of above rnentioned OIO issued by AddilionauJoinuDeputy/Assislanl Commissioner, Cenlral Excise / Service Tax.

Rajkol / Jamnagar / Garldhidham :

3fffi & s'ffi 6r drff (rE rltfi /Name&Address of the Appellants & Respondent :-

Mavji Ratanshi IUotivaras.. Proprictor ol'NIis Shree Satlaprakash Fabrication.. Kanail'a".
Station Plot. Nr.Post Olfice.. Bchind Antin N4osaic Tiles...RANAVAV-2 Dist. Porban(lar

a{ lrd?(rfi{) * zqAF +rg -qe-d ffifud ait} I 3,rq-.t qrfHl I c]fua'rDr t w{ar 3r-dld aIII{ 6t {6ar Hl/
Any person aggrieved tly lhis Order-in-Appeal may file an;ppeal lo the appropriale aulhorrly in lhe following wat

(A) fffl1 rri+ ddrq Jiqrd etE r'a €-drfrr Jqi*-q anqfar+ror * cfi jdrd, +drq ticrd qa lrftjBqF.1944 ff trRr 358 +
ra.ta"r.a E.a :,flF-+s'.'tSg+ *t rryl 86 t r.i,li flE;rfAfu-.r Jrre fr in F6A R t/

Appeal lo Cusloms. Excise I Se,vice Tax Appellale Tribunal under Sectron 358 ot CEA. 1944 / Under Seclion 86 ol the
Frnance Acl 1994 an alpeal lies lo:-

drlf6{q rFri6d n sEf*rd {nlt ffrr$ {tsr rrF6, i;6tq reraa g-6 (.d idr$r 3r,lffiq ;qarfuq.$r A ftrtq ff-6 i+e "di+ a
z. rw *i qrzr, 

"i RFfi. Ei +I irfl qrFd(' r/

rte speciat- oencfr ot Customs, Excise & Service Tax Appellate Tribunal of wesl Block No. 2, R.K. Puram, New Delhi in all
mallers relaling lo classificaiion and valuation

Js{f{c qffi4 l(a) p {alr ,rF rfFr a }ra'a e\ ari JI{H ffxr erq tfiq J:cE g'B rd td'F{ yffi -zrqlfuFrs'
{Pr"" | +t qfi'{ff *+q fifdF e'diq =n {e'Fr+ $Ei rqd J,Fsdr{tz' r(..t. ail ft 3r} "r?- /

To the Wesl regional bench ol Cusloms, Excise E Service Tax Appellale Iribunal (CESTAT) at, 2'r Floor, Bhaumali Bhawan
AsaMa Ahmeda bad'3800 16 in case of appeals olher than as menlroned in para- 1(a) above

-r{rfrq -qrqrtufi{lr t w{er irffc aEd 6.i 6 t},. d}q r.q< r!.6 (nfifr) fiffit. 2001 + B'{F 6 t rr.Tria ftnftd f+!
zri c.rl EA 3 +i qrr cfu , eJ B!q' Jrar nridrl l tan { rs } rs c.6 cfa 6 {pr -6T rdr6 flF Sr eil ;qrg *r nin
lit{ irrllqtFn E8tar. s'rr 5 arq ar t{$ :rrF. 5 drg rc( qr 50 drq aqq -fi i{t dr 50 aro n!{ dJFrd t A Fxrr: 1 000/-
rqt 5.OOO/. d{ lr:rar 10 000/ lqq' fl f*irlfua :rm lrq ff cff II ra 4tt AtifIa rrF +r q-rrarfr. +iafrrd }ffra
-q4fufisr A ?r€1 * sdErci G,'EcR 6 4r{ t fs'g ,a F*ftdr; etr * i6 aaRr a{t :'wt*-a }+ grre fanr e++r arar arqc r

+rafua i:Ec 6r l'7rl.7 ++ fi fg er€.r F i"/r rfQ- E rsfoi yffis;r'_rrfuF{r t' sryrr fFr. fr FFra Jrree'{ri }r&t i
Fis yr&ai qr e-aru 500/ 5q! a:- ft-tft. ,F urIl rJ;{r Crfl /

The appeal 1o the Appellale Tribuna shall be frled in quadruplicale in lorm EA-3 / as prescribed under Rule 6 of Cenlral
Excise (Appeal) Rules. 2001 ard shall be accompanred againsl one which at leasl should be accompanied by a {ee ol Rs
1.0001 Rs.5000/, Rs 10.000/ where amounl of duty demand/interesl/penally/refund is uplo 5 Lac., 5 Lac lo 50 Lac and
above 50 Lac respeclively in the form ol crossed bank drafl in favour of Assl Regislrar of branch of any nominaled public
seclor bank ol lhe place where lhe bench ot any nominaled public sector bank of lhe place where lhe bench ol lhe Tribunal
is silualed. Applicalion made for grant of slay shall be accompanied by a fee of Rs. 500/'

nq).flq;qEnfu6$r + Fser.lrfid. E?- rreft{a. 1994 fr qrn 86(r) * .rdri-d €-dr-6{ tffi 1994, + firn 9(j) + a6.r
ffqifta cqr S.T.5 d qE qFrd ,i 6r -Jr sa7fr rE r{r} srlr f}€ jnaai + ft€( 3rdrT *I ,rA 6}. J{rfi qfa flRr * q ,a st
(:rdri t rdF cfi r{rFrd d-S Gi,l 3it{ ga} $ 6F d +s r..+; qf} } €Tq, Tdi t-dr+a trr ai4 .aqra *t eirr Jitq i{rrrql Trqr

{rrar rc'( 5 FTU qf rr$ +q. 5 {rs xqs ar 50 afls {.q!, -fi nlrdr 50 rs dcs t yBq } a} *qri I000/ Fqi. 5.000/
ira r{qnr l0 000i- {qs 6r faqhJ T4r ?Rq *T qf; Irfria +tr f*r.frfoa rr.q +r ,r"raF. q-ifiia ]rffiq arql&a{ur dlr ?mqr }
€-fr{+ {ti€aE a arE d A:}f at sriirr+'e-, } *} -dr Jrf rq?-.r +i grr" fiira *ar "6ar aftl- sEfita grre ar rrazra.
*a +r tF e'rsr F Frar a'?- Trr Frifa rfdT,r , srlllrrrF&l di grsr Era t r rilr"rF JrC:r (.Q l.Tir J F fir ra-e?-rr I rq
500/ .cq 6r Al1tad'rf.a aqr siar drr r/

The appeal under sub section (l) of Seclioo 86 of lhe Frnance Acl. 1994 lo the Appellate Tribunal Shall be tiled rn
quadruplicale in Form ST 5 as pres.ribed under Rule 9(1) ol lhe Service Tax Rules, 1994. and Shall be accompan€d by a
copy ol the order apoealed aqainsl (one of which shall be cerlrfied copv) aod should be accompanied by a fees ol Rs
1000/ where lhe amounl of service lax I inleresl demanded & peeally levied of Rs. 5 Lakhs or less. Rs.5000/ where the
amount of service lax & interesl demanded & pefially levred rs more than five lakhs but nol exceeding Rs Fitty Lakhs
Rs 10.000/- where the amount of service lax & rnteresl demanded I penally levied is more than fifiy Lakhs rupees. in the
,orm of crossed bank drafl in favour of lhe Assrslant Regislra, ol the bench of nominaled public Seclor Bank ol lhe place
where the bench of Tnbunal is silualed / ADplication made for granl of slay shall be accompanied by a lee of Rs 500/
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fua vful;,qq, 1994 A qRr 86 *I Jc-qr{]3i (2) lrd (2A) 6.]rdnd d fi 4S r,{]E. t 6{ lMr 1994, t fi-{x 9(2) w
9(2A) * ad E$Ad wrJ S.T.7 d'6r :li {anfi r.d ]{} Fr:r lnqF,r. dFT r.Tie rf6 jrrr-dr }q'rd (}ffO, f;etq rsra fl"6
{dr( crft-6 3JTa:?r *' cftqi TiFra 6t (rdri t 16 qfi q8rFra FrS Erfir) }rh $rrq-fi @rx s6r{6 3n.q{d lllrd] lcr{{i A-elq
rflrq rrF/ tar+r +l iffiq ;qrqrFf6r.,I +t nE-qa aJ d +r Ba{r aa a 3n:ri ff vfi si 5rr{ t #rd 6-[i. F t- | /
The appeal under sub seclion 12) a,id (2A) of rhe se.tion 86 lhe Fxrance Acl 1994. sha{i be flled in For ST 7 as prescribed
under Rule I (2) & 9(2A) oi the Service fax Rules. 1994 aid shall be accomparred by a copy ol o.der of Commrssioner
Cenlral Excise or Commissioner. Central Excise (Appeals) (one of whrch shall be a cenified copy) and copy of the order
passed by lhe Commissroner aulho.izing lhe Assistani Commissroner or Depuly Commissroner of Central Excrse/ Seruice Tax
to tile the appeal before the Appellate Tribunal

trrfrr 96. +--fr-q 3;cra qns ud trdrsr lrfr-dtq grfu{'{or (H.) 6 cfi Hfrr t 4Tr{ tueq r.crd e-rq xltf {q 1944 St
rnn 35(6 *' riTrtd. $ & HIq lrEie{n 1994 fr rrFr 83 + r."td Sd]q{ +:i rh ni{ fi ,r+ e fs rert a cfi }ffIq
crfufi{lr d'Jifi-m 6Ii FFq ricrd ?tc6ii-{r 6{ fi-i4 & 10 eliala (109") rd Er"r aa gatar faoif}a t, qr gatar, ;rd ii{ rdrar
frofra t, +r gran f6+r qp, errj'm sq qrx * rria:rrr la ;Ti ardt liiflF,l iq;fi} e€ 6ifs rcc S ifu+ a ftr

+-fiq ricre tj?a ra d-<r+r * lr-,ia al"T F6c {v ?r-q; rt ftF rnGd t
lrr lrTrT ll 4 ,: J-rrlA rrt
ti) ri. aer 4t * +$:r,+a nfel
0ii) ffie sai ffi & h{q 6 t 3rd:ia aq {?;F
- E?ri {6 f$ tfr qRr * H?qra Hrq (€-. 2) }fuiftrff 2ot4 + iiRx{ rf S Hl i{ff&q qrfrlmr{t * sffEr fd-droti-f,
prra rS ua 3l{d +j dl]l a& 6in /

For an appeal lo be filed before the CESTAT under Sectron 35F of lhe Central Excise Act, 1944 which is also made
applicable to Service Tax under Sectron 83 o1 the Finance Acr l9g4 an appeal againsl lhis o.de, shall lie belore the Tribunal
on paymenl ol lo'i, of lhe cjuly d€manded where duly or duly aird penally are in dispute. or penaily where penalty alone rs in

daspule provided lhe amount of pre cjeposil payable would be sublecl lo a cerlng of Rs. 10 Crores
Under Central Er.rse and Service Tax Duly Demanded shall include

(r) amount determined under Seclion 11 D

(ri) amount ol erroneous Cenvat Credn taken
(iii) amount payable under Rule 6 of the Cenval Credrt Rules

- provided further that lhe p.ovrsions ol lhis Seclron shall nol apply lo lhe slay applicatron and appeals pending before
any appellaie authorily pnor lo the commencemenl of lhe Finance (No2) Acl 2014

rr(a 116r{ 6l Yattrq 3ri{a :

Rovision application to Govomment of lndia:
afl ]r??, S" rfrfrrrtr qrft--r BnFfi?d.crFd i *t'lq 'iolz rF+ #nrtarx 1994 fi rjPt l5FE J" sl.rp qr+a a rrtre rrat
wA" n a "iaE qdfterlr +rlirca t{E h-.' rrrrq rrr.. krn "1$ siftd jr+a dro er<rd rrd era rg ft.-a.116g61 61
fu-ar drar Elfdr.r / "
A revision application lies to lhe ljnder Secrelarv. ro lhe Governmenl of lndra. Revision Application unit, Ministry of Finance.
Departmenl of Revenue, 4lh Floor, Jeevan Deep Building Parliament Slreel, New Delhi 110001 under Section 35EE of lhe
CEA 1944 io respecl ol the following case. governed by first provtso lo sub.seclron (1) of Section 358 ibid:

3Q ffd + fi.fi "-r{Fri J. srFi .l ,rr {-ra fi-Cl frd.d Fr.f frIsra,, trir{ rri 4 orrlrFa 4 4*J-a q ffi ra ar{qd rr
i$r t+S na rrBrr'T f, ({} lrflr {E "rarrEa 

4 etrre ur R-f trq) rF t 4l Grrsr , FF + q+rFFrot + dtrra tsfr sr{ord qr
i6dt ti3,]r 46 tr ffr'ii 6 r6{{rd + ,rrTd nt/
ln case of any loss of goods, where lhe loss occurs in lransil from a faclory lo a warehouse or lo anolher factory or from one
warehouse lo anolher during the course of processrnq of lhe goods rn a warehouse or in slorage whelher in a laclory or ia a

,rrrz;Fqrflffinlfqrafr+fuaflrdEra*rdfi.flq.qrr{a6klFr4r{srnrBidrt.q??r-,4tjr.{tF-c}a
Frs fi il Frra a {lFr F$ rE oT EI, 6'fidla + ,r$ tt /

ln case of rebate o, duty of excise on goods exporled lo any counlry o. territory outside India of on excisable malerial used in
the maoulaclure of lhe goods which are exporled to any country or lerrilory outsde lndia

qfa r.qr{ r_rc6 6r {4ana Bq fiaT enrd t drE{ cra qT qgra +) Hffi fura l4qr aqr et /
tn case of loods eiponed outside lndia export lo Nepal o; Bhutan without paymenl of duly.

FfrftlritilJrd&tiorgalr;6+,rraa6A,,JIr{86-+'.rsuftr??rFl'atEt?F--{srdtrii+=aAs'rafiGfrtrIH
[ra!r J r.ra ixfar S -e{r. F=a rftt?-qi ra 2, r9q8 4l ur,1 109 * etrzi ?'n fi rrl affs }lrlar Frrqrfrfu q{ qr sE }i
qri-a Ffi' ,E it/
Credit of any duly allowed to be ulilized towards paymenl of excrse duly on finai products under lhe provisions o, this Acl or
the Rules made there under such orde. is passed by lhe Cornmissioner (Appeals) on or atler, the daie appoinled under Sec
109 ol the Finance iNo.2) Act. 1998

rqrt+a i'-aa/ *r zl sfi-q sq, +i.q rA-8 i -ir A fi;-ftq {ilrza errF (}4i) 1:ffi. 2001 t fi{ff 9 * rifd 
"fffti? 

i.
aq ]nier * €qcur * 3 ard & nir.i'-a fiaffi qrifl' Trrl{a lrra;4 mq Ed.]flZ?r q ]lq-fr iaav *l ai cfilqi d ,irArflA
arR(r fiq fl +;{iq t!]E rfe 3{F]f;i{ff. 1944 # rrrn l5 EE + .rr,r ar.tfl? ?rq *I 3rdr4rt 4 rmq * dt q{ TR 6 €r cfa
e-sri Sr Jrdl qGll / -
The above application shall be made in duplicale rn Form No EA 8 as specified undei Rule. I of Cenl.al Excise (Appeals)
Rules. 2001 wthin 3 monlhs from the date on vvhich the order sought to be appeaied againsl is communicaled and shall be
accompanGd by two copies each of lhe OIO and Order {n-Appeal lt should also be accompanied by a copy ol TR-6 Challan
evidencing payment of prescnbed fee as prescribed under S€clion 35-EE ot CEA 1944 under Major Head of Accounl

c'rtrl.0r }rid,{ t €Tlr Fr5fifud altid ?16 6r ]ldl{rff A ars nfdF r

i6i rara rrx ('6 drs 6q$ qr 5s$ 6q fr at rqi zool snmarrd f*,qr arrl :ft qfi €-irrfr r6ff \.6 alq iqd * -qrar 6l A
sct looo ,/ +r FJrata kqr ;rc
The revision applicatlon sfrall be accompanied by a fee of Rs 2001 where the amounl involved in Rupees One Lac oI less

and Rs. 1000/ where lhe amounl involved rs more lhan Rupees one Lac

qQ fr yrerr * frl Ed XrC?i {r sFElr I r- ra:r {a rrra, a FI' ?la {r }.rJr{rF ]i!1F4 6rr !'?a ,rrm ,t'ffdt EE r* *
6ria Fr, !t +t trsr qdi 614 s "r{a 6 R( ryftna jFirf,rq 'rn1fufllr a1 r+ la-o qr +-fs E|FT at -* rira F6ql iFI I I /

tn c;se. il lhe order covers various numbers of order rn O.iqinal fee for each O I O should be paid in the afo.esaid manner,

nol withstanding the facl thal the one appeal lo the Appellanl Tribunal or lhe one applicalion lo the Cenlral Govi. As lhe case
&ay be. is filled lo avoid scriptoria work if excising Rs 1 lakh fee ol Rs 100/- for each.

{lrRirnfud -qrqrdq I.s vfu -A-{ff 1975, & 3rgqdt I * ]r.frsR {fr Jrerr (d {rr4a }trt +r cfr q{ Addtd 6.50 6ci +T

a]aTdrq ?F6= fei;E-c din Frdr !]fd{t /

One copy'of application or Ol.O as lhe case may be, and lhe order ol the adiudicaling authorily shall bear a court fee slamp
of Rs 6 50 as prescribed under Schedule I in lerms ol the Coun Fee Act.l975, as amended.

S-Fr slF6, Adtq r;rlrd el6 qd Fdrfi{ 3rerdE ;qrqrfar6{sr (a6rn frfu) E-5ff{e 1982 ii sffia !-{ rrq {rcFrd ,{rIral 4}
Effia f.d Eri B-{fi # lilt tt tz,p j{r-i+- i+st jrF tr /

Allention rs also invited io the rules covenng these and other relaled malters coniained in the Customs Exclse and Service

Appellale Tribunal (Procedure) Rules, 1982.

lEq y+erq qffi rn fif{ <rkit 6r} t {iiiQd -arc-{ fu{nir .]lri r{r+.t,i c,]ar]iai * fi! 3rq-dr!fr ftsr'ftq a!-€rFc

,n * iu"" go, in +j eo rri d t i
For the el;borale. delailed afld latest provisions relatlng ro trling oi appeal to lhe higher appellale authority lhe appellanl may

reler lo lhe Deparlmenlal website www.cbec.gov ln
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:: ORDER-IN-APPEAL::

Shri Mavji Ratanshi lt/lotivaras, a Proprietor of M/s Shree Satyaprakash

Fabrication and M/s Shree Chamunda Fabrication, Kanaiya, Station plot, Near Post

Office, Behind Amin Mosaic Tiles, Ranavav-2, Porbandar (Gujarat) (hereinafter

referred to as "the appellant") has filed appeal against Order-in-Original No,

8/AC/STruUDlVl2016-17 dated 22.07.2016 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner, Service Tax Division, Bhavnagar

(hereinafter referred to as the lower adjudicating authority").

2. The facts of the case are that on the basis of intelligence gathered by the

Anti Evasion Section, Central Excise and Service Tax, H.Q., Bhavnagar that some

service providers have provided taxable services to M/s Saurashtra Cement Ltd,

Ranavav, Porbandar but these service providers have not paid Service Tax at the

appropriate rate. Accordingly, information was sought from the appellant through

Summons. The appellants vide their letter dated 28.01.2013 stated that they have

provided services of lvlanpower Supply Agency service and Maintenance/Repair &

fabrication services to M/s Saurashtra Cement Ltd, Ranavav, Porbandar during the

period from 2007-08 to 2011-12, through the propertiorship concerns, namely, M/s.

Shree Satyaprakash Fabrication and M/s. Shree Chamunda Fabrication and submitted

the requisite information on 28.01.2013; that the information submitted by the appellant

revealed that as per their lncome Tax Returns, they received income of Rs.

1,42,71,4871- during FY 2007-08 to 2011-12 towards provision of services, however

they have paid service tax on taxable value of Rs. 't ,00,51,313/- only and hence they

have short-paid service of Rs. 4,73,940. Show Cause Notice F. No. V/15-

139/ST/D|V/12-13 dated 15.4.2013 was issued to tiie appellani proposing recovery of

service tax amounting to Rs. 4,73,940i- under proviso to Section 73(1) of the Act along

with interest under Section 75 of the Act and for imposition of penalty under Section 70,

76,77,77(1)(a),77(1Xb),77(lXCXii), 77(1)(C)(iii)& 78 of the Act. The proposats made

in SCN were decided by the lower adjudicating authority vide impugned order wherein

demarrd of service tax has been confirmed under proviso to Section 73(1) of the

Finance Act, 1994; recovery of interest under Section 75 of the Act and imposed penalty

under Section 76,77,77(1)(a), 77(1Xb), 77(lXCXii), 77(lXCXiii)& 78 of theAct.

3. Being aggrieved by the impugned order, the appellant filed the present

appeal, interalia, on the grounds that,

(i) The impugned order passed by the adjudicating authority is bad in law, unjust

and illegal as the impugned order has been passed ex-parte without intimation of
personal hearing. The adjudicating authority should have granted sufficient time for filing

defense reply or to attend personal hearing. The present adjudicating authority nray not

have been an adjudicating authority on the dates when the intimation of personal

T
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' ^ hearing had been issued. Therefore, principle of natural justice is violated

(ii) The appellant was possessing Service Tax Registration for both units and was i
providing repairing work of plant and machinery to the said manufacturer being used for

manufacturing excisable goods. The cost incurred is nothing but in or in relation to

carryirig out manufacturing activities. The department had not denied that whatever

value was shown/declared by the said manufacturer which reported to have been paid

to the appellant had not been included in sale price of the excisable goods viz. Cement

manufactured. Therefore, the appellant was not required to obtain Service Tax

registration and was not required to pay service tax. However, due to ignorance of law,

the appellant has paid service tax in good faith.

(iii) The amount shown in Form 2645 was not taxable value, but this amount was

shown by the Chartered Accountant in the respective Profit & Loss account on the basis

of the invoices issued during the respective financial year. Such payments have not

been received during that particular month/year, therefore the service tax confirmed is

not proper and legal. The adjudicating authority was required to establish that amount

shown in Form 2645 had been actually received during the respective financial year.

The adjudicating authority has not interpreted Rule 44 of Service Tax Rules, 1994

prevailing at the material time. Thus, it is cleariy seen that the issue involved in the

present case is to be termed as 'interpretation of law', hence no penalty to be imposed.

(iv) The transactions were duly recorded in Books and Accounts maintained by the

appellant. Therefore, it is not true that the appellant had suppressed the facts and

circumstances with intent to evade payment of service tax. Therefore, extended period

cannot be invoked and SCN is time barred. The appellant relied on following case laws

in support of their contentions:-

o Parmarth lron Pvt Ltd - 2010 (260) E.L.T. 5'r4 (Allahabad)

. Gujarat lntelligence Security - 2010 (19) S.T.R. 207

o Rameshchandra C. Patel - 2012 (25) STR 471 (Tri. Ahmd.)

o Hari Om Udhyog - 2015 (329) ELT 221 (Tri.-Det.)

o Arora Auromatics - 2014 (310) ELT 429 (All.)

o Reckitt Benckiser (l) Ltd - 2002 (150) ELT 3'15 (Tri.-Chennai)

4. Personal hearing in the matter was attended to by Shri N.K. Maru,

consultant and shri Mavjibhai R. Motivars, Proprietor. shri N.K. Maru reiterated the
grounds of appeal and made written submission to say that service tax of Rs. 10.g3

lakhs have been paid by the appellant as admitted in para 6.4 of the impugned order;

that the appellant was not fully aware of the provisions of law and hence could not
appear before the lower adjudicating authority; that they have now approached

consultant and they may be given opportunity to explain the details, that the case may
be remanded to meet the ends of justice; that during the period involved service tax was

1

Page No.4 of 6



Appea[ No: VZ I 1 19 I BVRI 201 6

5

payable not on invoice value but only after actual receipt of payment and there was

time lag in payment received by them; that the case needs to be remanded back for

reconciliation of these details.

FINDINGS:

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant. The limited issue to be

decided in the present appeal is whether the impugned order ccnfirming short-payment

of service tax on the basis of income received as declared in lncome Tax Return for the

years 2007-08 lo 20'11-12, is proper or otherwise.

6. I find that the appellant has vehemently contended that the principles of

natural justice has not been followed. I find that the case has been decided by the lower

adjudicating authority without any defence reply of the appellant and without granting

fair opportunities of personal hearing to the appellant. The appellant has also argued

that they have not received any notice of personal hearing. There is nothing on record

in the impugned order to negate these contentions. I do not fird any indication in the

impugned order that notices of personal hearing were sent to the appellant and

received by them. I find that it is basic principle of law that nobody should be

condemned without hearing and affording reasonable opportunities to put forth his

defence. The conclusions of the adjudicating authority are bound to be guided by the

allegations made in the show cause notice, as admittedly there is no rebutal by the

noticee.

6.'1 The appellant has now submitted that during the material time, liability of

payment of service tax was with reference to the payments received and not with

reference to the invoices issued by the service providers for provisions of services. I

find that the appellant appears to have not co-operated during investigation and not

honored the summons issued by the investigating officer. Therefore, I direct the

appellant to submit all relevant documents evidencing receipt of payments by them

during the material time so that the adjudicating authority can arrive at the fair

conclusion to pass speaking and reasoned order as per the provisions contained in the

Finance Act and Rules there under.

6.2 ln view of the above facts, I set aside the impugned order and remand the

mafter back to the lower adjudicating authority with direction to pass speaking and

reasoned order offering fair opportunities to the appellant. I also direct the appellant to

submit all relevant documents with their written submission to the lower adjudicating

authority within 2 months from the date of receipt of this order.

6.3 The Commissioner (Appeals) has power to remand as decided by the

Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (p) Ltd. reported as
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^ 2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Horr'ble Tribunal in the case

of ccE, Meerut-ll Vs. Honda seil Power products Ltd. reported in 20i3 (287) ELT 3s3 \
(Tri-Del) wherein the similar views have been expressed in respect of inherent power of
commissioner (Appeals) to remand a case under the provisions of Section 3sA of the

Act. The Hon'ble Gujarat High court in Tax Appeal No. 276 o,f 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in section 354(3)

of the central Excise Act, 1944 aller 11.0s.201'1, the commissioner (Appeals) would

retain the power to remand.

7. ln view of the above facts, r set aside the impugned order and ailow the

appeal by way of remand with direction to the appellant to submit all relevant

documents and written submissions within 2 month of receipt of this order.

te. ?. {drr a-Jfiar* sTfid 6l frq-crr 5r{trfl dth t mqr ardr Hr

7.1. The appeal filed by the appellant stand disposed off in above terms.

uJ/
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Bv Soeed Post
To,

Copv to:

'l) The Chief Commissioner, GST & Central Exclse, Ahmedabad Zone, Ahmedabad.
2) The commissioner, GST & central Excise, Bhavnagar commissionerate, Bhavnagar.
3) The Assistant Commissioner, GST & Central Excise Division, Junagadh.
4) Guard File.

Shri Mavji Ratanshi Motivaras - Proprietor,
M/s Shree Satyaprakash Fabrication &
M/s Shree Chamunda Fabrication,
Kanaiya, Station plot,
Near Post Office, Behind Amin lvlosaic Tiles,
Ranavav-2, Porbandar
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mg+r, Qlra cfr"s,

+E 3fifr-{ a-rer+.,
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^ payabie not on invoice value but only after actual receipt of payment and there was

time lag in payment received by them; that the case needs to be remanded back for

reconciliation of these details.

FINDINGS

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant. The limited issue to be

decided in the present appeal is whether the impugned order confirming short-payment

of service tax on the basis of income received as declared in lncome Tax Return for the

years 2007-08 to 2011-12, is proper or otherwise.

6. I find that the appellant has vehemently contended that the principles of

natural justice has not been followed. I find that the case has been decided by the lower ^t-.Lt"f{
authority without any defence reply t6N of the appellant and without granting fair

opportunities of personal hearing to the appellant. 'ihe appeilant has also argued that ,

they have not received any notice of personal hearing. There is nothing on ,".ordJo* 
*'W

'JY\* \
negatercontentions. ldo not find any indication in the impugned order that notices of

personal hearing were sent to the appellant and received by them. I find that it is basic

principle of law that nobody should be condemned without hearing and affording

reasonable opportunities to put forth his defence. The conclusions of the adjudicating

authority are bound to be guided by the allegations made in the show cause notice, as

admittedly tnere,iAulffie+Ae-any rebuttal telhe-al€€atien€ by the noticeef .

6.1 The appellant has now submitted that during the material time, liability of

payment of service tax was with reference to the payments received and not with

reference to the invoices issued by the service providers for provisions ot."*i"J.lfr
appellant appears to have not co-operated during investigation@3hey+mlot
honored the summons issued by the investigating officer$. Therefore, I direct the

appellant to submlt all relevant documents evidencing receipt of payments by them

during the material time so that the adjudicating authority can arrive at the fair

conclusion to pass speaking and reasoned order as per the provisions contained in the

Finance Act and Rules framecl thereunder.

v*

2/
U^'-6.2 ln view of-above facts, lset aside the impugned order and remand the\

matter back to the lower adjudicating authority with direction to pass speaking and

reasoned order offering fair opportunities to the appellant. I also direct the appellant to
submit all relevant documents with their written submission to the lower adjudicating

authority within 2 months from the date of receipt of this order.

6.3 The commissioner (Appears) has power to remand as decided by the
Hon'ble CESTAT in the case of ccE, Meerut vs. singh Arroys (p) Ltd. reported r,
2012(284) ELT 97 (Tri-Del). I also rely upon decision of the Hon,bte Tribunal in the case
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^ of CCE, Meerut-ll Vs. Honda Seil Power Products t.td. reported in 20'13 (287) ELT 353

(Tri-Del) wherein the similar vierrrs have been expressed in respect of inherent power of

Commissioner (Appeals) to remand a case under the provisions of Section 35A of the

Act. The Hon'ble Gujarat Fligh Court in Tex Appeal No. 276 oI 2014 in respect of

Associated Hotels Ltd. has also heid rhat even after the amerrdment in Section 354(3)

of the Central Excise Act, 1944 after 11.05.2C11, the Comrnissioner (Appeals) wotild

retain the power to remand.

7. ln view of the above facts, I set aside the impugned order and allow the

appeal by way of remand with direction to the appellant to submit all relevant

documents and written submissions within 2 month of receipt of this order.

te. I $qaffi-d? <qnr r$Stii-* sfra ar frqenr rq-tfla dth t f+-qr ilrdr tt

7.1 The appeal filed by the appellant stand disposed off in above terms

,l Y

1. ."

Bv Speed Post
To,

Shri lttlavji Ratanshi Motivaras - Proprietor,

M/s Shree Satyaprakash Fabrication &
M/s Shree Chamunda Fabrication,
Kanaiya, Station plot,
Near Post Office, Behind Amin Mosaic Tiles,
Ranavav-2, Porbandar

(6ffr{ {idc)
3irgrd (3rtrtr)

* qrs-,,fi kraqt frfr-crs - dqrgz{,

L 4 Erqq-*,nr w-fr&n qti

t ,S ar{Er s-,ffArrm,

wrfqr, e.sn d'c,
qtrc 3ffsg a-s6-6,

a-d-d *€-+, erges *'fi$, rarsrE - l,
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Copv tor

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate, Bhavnagar
3) The Assistant Commissioner, GST & Cenhal Excise Division, Junagadh.
4) Guard File.
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