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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising oul of above mentioned OIO issued by AdditionallJoint/Deputy/Assistant Commissioner, Central Excise | Service Tax.
Rajkot | Jamnagar / Gandhidham

JrdreaT & wiardl ST @ U@ 9T /Name&Address of the Appellants & Respondent -
Pipavav Shipyard Ltd.. Part Survey No.42.. Post - Ucchaiya..Taluka - Rajula. Amreli.
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Any person aggrieved by this Order-n-Appeal may file an appeal to the appropriate authority in the follawing way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2 RE. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 27 Floor. Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate n form EA-3 [ as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/- Rs.10.000/- where amount of duty demandfinterest/penaltyirefund is upto 3 Lac. 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public seclor bank of the place where the bench of the Trbunal
is situated Application made for grant of stay shall be accompanied by a fee of Rs. 500/

st mmfsTer & waey arfte, fBes yfafrms 1994 & umo 86(1) & i A rEerar, 1994, & @eE 9(1) F awd
e woF S.7-5 # an wioal & S v SEE HT T WEW & fiwe wow & mh g sed ofy " A Feed R
{waﬁuﬂwﬁﬁg!:ﬁmf%tr}mg‘ﬂﬁﬁﬂ:‘ﬁﬂ'ua:ﬁé:m,ajﬁlﬂ’u'maﬁ?;fhr Tmar &1 mr A e o
FF, FIC 5 AW T IFH FH 5 mwg FUC AT 50 W@ 9T s 50 @@ wun ® OyfiE F oA s 1,000/~ F73, 5.000/-
Fod HUET 10,000/~ T4 =0 ﬁ%ﬁﬂams;mﬁq%mam By yed F1 HATE, AEUd e smarET & arE ¥
Wﬁ?mmm#ﬁqﬁ;&pﬁﬁwm%a&amﬂmﬁmmﬁgmmﬁmmmmﬁﬂi?@ﬁamﬁmaﬁ_
aﬁﬁmem#mmmwﬁawmmﬁwﬁwfﬁaﬁanmmﬁasfr&fm)&:ﬁvymm%m
500/- T F1 AU e ST HA

The appeal under sub section (1) of Section B6 of the Einance Act. 1994 1o the Appellate Tribunal Shall be filed in
quadruplicate in Form 5.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1954, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs
1000/~ where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs. 10,000/~ where the amount of service tax & interesl demanded & penalty levied is more than fifty Lakhs rupees. in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sectar Bank of the place
where the bench of Tribunal is situated [ Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The a;;peal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax
to file the appeal before the Appellate Tribunal

5

(i) AT 9FF, FRW I Uve va derd Hdwhy witsr (geee) F oo sl F AAe # FAT 3 eE yfufdes 1944 F
W 350% & e, o 91 Rt wfREw, 1994 @ O 83 % Aonw SaT A aw @ ad o ey & w e
mﬁwﬁmmmmﬁ?mmmﬁma‘awwﬁ:mﬂ@%),ﬁquﬁmﬁaﬂaﬂg,m@mm‘aa“#aﬁqmm
ET & & e B A, w{%wmv#ﬁﬁam%mﬁmﬁﬂﬁmhﬁﬁﬁﬁ?ﬂu#%aﬁl

N AT IR o UF WA F AT AW TR av aww & e afae f

(i) a1 & & FAAE 1A

{ii) HedT AR HT A Y AaE Uiy
{iii) Bade @@ fazamaer & AW 6 & srete 29 e

- & A 5 50 4T & wav Redw (@ 2) wRREE 2014 & i & a3 feh arhde witeh & wr Beds
T At TH A A a8 @y
For an appeal to be filed before the CESTAT, under Section 35F of the Cenwal Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penally are in dispute or penalty, where penaity alone is in
dispute, provided the amount of pre-deposit payabie would be subject to a ceiling of Hs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include
i) amount determined under Section 11 D
(i1} amount of erroneous Cenval Credit taken
(i} amount payatle under Rule & of the Cenvat Credil Rules
- provided further that the provisions of this Section shall not apply 1o the stay application and appeals pending before
any appeliate authority prior to the commencement of the Finance (No.2) Act. 2014,
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() Revision application to Government of India:
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A revision application lies 1o the Under Secretary, 1o the Government of India  Fevision Application Unit, Ministry of Finance,
Department of Revenue, 4th Fleor, Jeevan Deep Building, Parliament Street, New Delhi-1 10001, under Section 35EE of the
CEA 1944 in respect of the following case. governed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods. where the loss occurs in transit from a factory to a warehouse or lo another factory or from one
warehouse to another during the course of processing of the goods in a warehcuse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or lerritory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India
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I case of goods exported outside India export to Mepal or Bhutan without payment of duty
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Credit of any duly allowed to be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or afier, the date appointed under Sec.
109 of the Finance (Mo.2) Acl. 1998
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The above application shall be made in duplicate in Form No EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules. 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the QIO and Order-In-Appeal. 11 should also be accompanied by a copy of TR-B8 Challan
evidencing payment of prescribed fee as preseribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appficalion shall be accompanied by a fee of Rs. 200/ where the amount invelved in Rupees One Lac or iess
and Rs. 1000/- where the amount involved is more than Rupees One Lac,
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in case if the order covers various numbers of order- in Original fee for each O 1.0 should be paid in the aforesaid manner
not withstanding the fact that the ore appeal to the Appellant Tribunal or the one application to the Central Govt As the case
may be is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/~ for each
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One copy of application or O 1.0, as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6,50 as prescribed under Schedule-l in terms of the Courl Fee Act, 1975, as amended.
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Altention is also invited to the rules covering these and other related matters contained in the Customs. Excise and Service
Appellate Tribunal (Procedure) Rules, 1982,
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:: ORDER-IN-APPEAL ::

The Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter
referred to as ‘the appellant-department’) has filed the present appeal against the Order-In-
Original No. BHV-EXCUS-000-JC-011-2016-17 dated 20.05.2016 (hereinafter referred to
as “the impugned order”) passed by the Joint Commissioner, Central Excise & Service
Tax, Bhavnagar (hereinafter referred to as “the lower adjudicating authority”) in the case of
M/s. Pipavav Shipyard Ltd., Part Survey No. 42, Post-Ucchaiya, Via-Rajula, District —

Amreli = 365 560 (hereinafter referred to as ‘the respondent’).

2 The facts of the case are that the respondent is a 100% EOU, engaged in
ship building and repairing activity from the duty fres imported ‘aw materials and capital
goods. The respondent is registered with Central Excise department and also is having
warehousing license for warehousing of duty free material and to manufacture under bond
under Section 58 and Section 65 of the Customs Act, 1962, for which they have filed B-17
Bond with the jurisdictional Central Excise officer.

2.1 Based on intelligence, DRI officers initiated inquiry, which revealed that the
respondent had illicitly removed duty free imported raw materials valued at Rs.
1,78,08.644/- under Notification No. 52/2003-Cus. dated 31.03.2003 to their sister unit,
namely M/s. Pipavav Shipyard Ltd., SEZ unit, without obtaining permission from the Central
Excise authorities and without filing any documents for such sale/transfer. Therefore, SCN
No. DRI/AZU/JRU-60/2012 dated 25.03.2013 was issued to the respondent proposing to
confiscate the said goods under Section 111(j) & (o) of the Customs Act, 1962 for violation
of conditions of Notification No. 52/2003-Cus. dated 31.03.2003; demanding Customs duty
of Rs. 41,27 865/- under Section 28(4) of the Act along with interest under Section 28AA of
the Act and imposing penalty under Section 112(a) & Section 114A of the Act. The

- adjudicating authority, vide impugned order, dropped proceedings initiated under the said
SCN dated 25.03.2013, holding that the SCN become infructuous ir: light of the fact that the
respondent had requested jurisdictional Assistant Commissioner of Central Excise, who
vide Order No. 2/AC/Rural/BVR/2011-12 dated 25.04.2011 allowed to clear the goods
subject to payment of duty, which was challenged by the respondent before Commissioner
(Appeals-lll), Central Excise, Anmedabad, who vide Order-In-Appeal No.
56/2011(BVR)/Dsing/Commr.(A)/Ahd. dated 06.07.2011 set aside the Order dated
25.04.2011, and this order attained finality.

3. Being aggrieved by the impugnad order, the appellant-department filed the
. present appeal, interalia, on the following grounds:-

%

~ NN
F=~
(i) The adjudicating authority mis-interpreted the findings of the Order-In-Appeal
dated 06.07.2011. The Commissioner (Appeals) had made reference to the clause 4(i) of

Para 1 of Notification No. 52/2003-Cus., wherein it is permitted that the capital goods
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_ manufactured in the unit to be taken to any other unit in a Special Economic Zone, or to
other export-oriented undertaking, or EHTP unit or STP unit, as the case may be, without
payment of duty for the purpose of manufacture and export there from or for use within the
unit subject to maintenance of proper accounts by both the receiving and supplying units.

In the instant case, no proper accounts were maintained by the tirits.

(i) The Respondent without any permission from the concerned Central Excise
authorities and without filing any documents, stored the raw materials in the premises of
PSL, SEZ without filing any Bill of Entry at the SEZ end. The said facts were admitted by
Shri Dharmesh B. Shah, Manager of Regulatory Affairs of the Respondent in his statement
dated 12.04.2010. He has also stated that they had requested vide letter dated 24.11.2009
to the then Commissioner of Central Excise, Bhavnagar for sale of equipment to their SEZ
unit but permission was not granted to them for said transfer/sale; that the said goods were
removed on 14.03.2010; that they had filed an intimation to reqularize their mistake on
08.04.2010 with Range Superintendent of Central Excise, Mahuva, for temporary transfer
of the said equipments for testing in terms of condition No. 4(iii) of Notification No. 52/2003-
Cus dated 31.03.2003, as amended: that he also admitted that 5 challans in Annexure-I| all
dated 10.04.2010 were fabricated and he also made entries in the Returnable Materials
Register (Part-l) which were not true and this was done willfully to cover the said
unauthorized transfer of the impugned goods from PSL (EOU unit) to PSL, SEZ unit. The
specified officer of PSL, SEZ vide letter dated 12.04.2010 confirmed that the subject goods
were laying at the SEZ premises at the material time and that no Bill of Entry had been filed
for movement of the said materials and also that theii officer was not aware about arrival of
the said goods in SEZ. The above facts clearly indicate that the condition of Notification No.
92/2003-Cus dated 31.03.2003 was breached by the Respondent. The order No.
02/AC/Rural/BVR/2011-12 dated 25.04.2011 passed by the Asstt. Commissioner of Central
Excise, Rural Division is altogether on a different issue and has no relevance to the present
case.

(iii) The procedural lapses and breach done intentionally should not be
condoned, because if such lapses condoned than it would be difficult for the department to
get compliance with the procedural rules which are framed with a definite object in mind
and therefore, such rules cannot be allowed to be bypassed without the defaulter suffering
any detriment. Even though no duty element is involved in as much as the subject goods
were used in SEZ, but violation has been done by not following the proper procedure and

accordingly the adjudicating authority should have invoked penal provisions.

4. The Respondent vide their application dated 07.10.2016 submitted

Memorandum of Cross Objections, wherein it has been submitted as under:-
N\ =3

N

(i) The Commissioner (Appeals), Central Excise, Rajkot is the proper officer for
appeals for the purpose of Central Excise Act 1944 as per Notification No. 27/2014-
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CE(NT) dated 16.09.2014 and not for the Customs Act, 1962, Therefore, Commissioner
(Appeals), Central Excise, Rajkot has no locus standi to pass an order under section

128A(3) of the Customs Act, 1962 on the appeal filed under the Customs Act, 1962.

(i) The appeal has been filed by the department against the impugned order in
Form EA-2 under Section 35E(4) of the Central Excise Act, 1944 whereas according to the
Authorization letter dated 19.08.2016 of the Commissioner, inugned appeal has been
preferred under Section 129D(2) of the Customs Act, 1962. it is also facts on record that
impugned SCN dated 25.03.2013 was issued under the Customs Act, 1962 and not under
the Central Excise Act, 1944; that the impugned appeal has been erroneously filed in Form
EA-2 even after making reference to provisions of Section 129D(2) of the Act, whereas it
was required to be filed in Form CA-2 in terms of Section 129D(4) of the Act read with Rule
4 of the Customs (Appeals) Rules, 1982, as amended.

(iii) The impugned order was communicated to the Commissioner on 20.05.2016,
whereas direction and authorization is signed on 19.08.2016 ie. on last day. So, it is
respectfully submitted to call for original file and dispatch register of RRA Section of Central
Excise Commissionerate, Bhavnagar to ascertain exact date of order on note sheet, date of
dispatch of the order to the Assistant commissioner, Central Excise, Rural Division,
Bhavnagar for verifying exact date of direction cum authorization, dispatch date and date of
receipt of such direction by Division office within the meaning under Section 129D(3) of the
Customs Act, 1962.

(iv) The goods covered in the impugned appeal were also covered under
Speaking Order No. 02/AC/Rural/BVR/2011-12 dated 25.04.2011 and the Commissioner
(Appeals)’'s earlier Order-In-Appeal No. 56/2001/(BVR)Dsing/ Commr(A)/Ahd dated
06.07.2011 wherein it was held that permission to clear the goods to SEZ without payment
of duty should not be denied so long as there is no mis-use of the permission so far
granted. The department had then preferred an appeal against the said order and Hon'ble
CESTAT vide Order No. A/11170/WZB/AHD/2013 dated 27.08.2013 has rejected the
appeal as it was not filed within the prescribed time limit. The said order of CESTAT was
accepted by the department as also admitted in the impugned appeal and therefore, it had

attained finality. The impugned order based on decision of higher appellate forum cannot
be challenged.

(v) The Commissioner (Appeals) in his Order-In-Appeal dated 06.07.2011 not

only referred clause 4(i) of Para 1 of Notification No. 52/2003-Cus. but also referred Para

6.15 of FTP 2009-10 and held that FTP permits removal of raw materials from EOQU to SEZ

‘@N y unit, which is deemt?:‘d export and hence permission for r_emoval of raw materials to SEZ
. should not be denied. He also found that Board’s Circular No. 91/2002-Cus. dated
20.12.2002 clarified that unutilized goods may be allowed to be transferred to other EPZ

units. When permission was not granted by the Assistant Commissioner how one can file
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_ any documents. Therefore, no reliance can be placed only on portion of said clause 4(i) of
Para 1 of Notification No. 52/2003-Cus. Since permission was not granted to remove
without payment of duty by the Assistant Commissioner but was granted by the
Commissioner (Appeals), no penalty can be imposed for not maintaining proper accounts
as ultimately goods were returned to EOU after approval of the Development
Commissioner, KASEZ dated 03.05.2010. The said equipments were fitted in the vessel

Golden Such and Golden Bull and both the vessels have been exported under Shipping
Bills.

(vi) The contention that the Speaking Order of Asstt. Commr. dated 25.04.2011
was altogether on a different issue and has no relevance to the present case is misleading.
It is submitted that application for sale/transfer of surplus goods from EQU to its own SEZ
unit (in terms of Noti.No. 52/2003-Cus dated 01.03.2003 read with relevant provisions of
FTP/HBP) was made by the respondent on 24.11.2009 and thereafter numerous
correspondence was exchanged by the respondent with the departmental authorities. The
said application was finally rejected by the Asstt. Commr. vide his Order-In-Original dated
25.04.2011, which was set aside by Commissioner (Appeals) vide his Order-In-Appeal
dated 06.07.2011. It also included the goods involved in this case for which DRI had issued
instant notice dated 25.03.2013 and adjudicated upon by the adjudicating authority vide
impugned order. Therefore, appeal filed by the appellant-department is unsustainable and
fallacious.

(vii) It is submitted that even otherwise, impugned appeal is devoid of merits. The
object of the appeal is to contest that the adjudicating authority, while passing the
impugned order, has erred in not invoking penal provision for alleged illicit removal of
certain goods from EOU to its SEZ unit on temperary basis. Appeilant has, however, not
disputed the said order so far as Joint Commissioner has not ordered confiscation of the
goods and that no duty/interest was leviable on the disputed goods. It was stated that, it
has been acknowledged by the appellant-department that the goods were not liable to
confiscation and there was only procedural lapse, no penalty is imposable under Section
112(a) of the Customs Act, 1962. The disputed goods were not seized by DRI or SEZ
authorities at any stage, though the same were available at the time of investigation by
DRI. Similarly, as per Section 114A at the relevant time penalty equal to duty not levied or
short levied can be imposed only when duty is determined under Section 28(8) of the
Customs Act. It has been admitted in the present appeal that no duty element was there as
the subject goods were used in SEZ. Therefore, no penalty can be imposed on them under
Section 114A ibid. It is settled position of law that no penalty can be imposed for technical
violations. The appellant relied on Hon’ble Supreme Court’s judgment in the case of
Hindustan Steel Ltd. reported as 1978 (2) ELT (J 159)(SC).

™
Q (™ \r\f\:  _—

(viii) It is not a case that no accounts were maintained by them or that by back

dating few documents they evaded customs duty. However, even if such charge is
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‘considered to be true for sake of argument, no penalty can still be imposed on it particularly

when penalty was not proposed to be imposed for nori-maintenence of records under any
residuary Section of the Act. There was no procedural lapse on their part as the then
Commissioner (Appeals) in the aforesaid Order-In-Appeal dated 06.07.2011 had condoned

lapse if any.

(ix) The investigation for alleged offence was initiated by DRI in April, 2010.
However, long before that they had requested jurisdictional Central Excise authorities (in
November, 2009), for allowing transfer/sale of surplus capital goods and other materials
including the goods covered in this appeal after obtaining approval for such removal from
the Deputy Development Officer, KASEZ vide his letter No. KASFZ/100% EOU/I1/39/2005-
06/Vol.| dated 27.10.2009. The department has ignored the matter on frivolous
objections/queries and such attitude of the department had forced them to remove disputed
goods to their SEZ unit, that too for testing purpose, awaiting permission with a view to

avoid undue delay in manufacturing of ships to be exported.

(x) As per provisions of Section 128A(3) of the Customs Act, 1962, reasonable
opportunity of showing cause against the proposed order enhancing penalty is required to
be given to the appellant i.e. person filing cross objection. Therefore, it is prayed that copy
of such proposed order if any may please be made available fcr showing cause against

such order before imposing any penalty.

8. Personal hearing in the matter was attended by Shri P.D. Rachchh,
Advocate, who reiterated his submissions made in the Memorandum of Cross Objections
dated 07.10.2016 and submitted that department has not come in appeal for duty but for
penalty whereas no penalty is imposable on them as they had sought permission, which
was rejected by the department causing them to come to Commissioner (Appeals) who
allowed. Following that, the adjudicating authority has dropped proceedings as department
did not go in appeal against the order dated 06.07.2011 of Commissioner (Appeals). It was
submitted that the department had invoked Section 112(a) and Section 114A of the
Customs Act, 1962 in the SCN, for imposing penalty; that Section 112(a) is not applicable
in this case: that Section 114A is also not applicable as there is no duty demanded in this
case in the impugned order.

Findings:-

6. | have carefully gone through the facts of the case, impugned order, grounds
of appeal and submissions made by the appellant. | find that the issue to be decided in the
present appeal is whether in the facts and circumstances of the case, the penalty imposed
under Section 112(a) or Section 114A of the Customs Act, 1962 for alleged removal of

_—materials from the premises of the respondent to SEZ unit, without obtaining any

permission from the jurisdictional Central Excise authority and without filing any documents
Is imposable or not.

Page No.7 of 10

G



Appeal No: V2/16/EA2/BVR/2016 /
) T
8 L

T Before proceeding to the main issue, | would like to discuss the argument of
the respondent that the Commissioner (Appeals), Central Excise, Rajkot is not the proper
officer for deciding this appeal as because as per Notification No. 27/2014-CE(NT) dated
16.09.2014, the Commissioner (Appeals), Centra! Excise, Rajiut has no locus standi to
pass an order under Section 128A(3) of the Customs Act, 1962. | find that the impugned
order has been passed by the Joint Commissioner of Central Excise, Bhavnagar. The
respondent did not raise plea before him that he can't adjudicate the SCN for which
impugned order has been passed. The respondent had not raised such plea before the
then Commissioner (Appeals-Ill), Central Excise, Ahmedabad, before whom they had
preferred appeal against Order-In-Originai  No. 02/AC/Rural/BVR/2011-12 dated
25.04.2011 passed by the then Assistant Commissioner, Central Excise, Bhavnagar. The
respondent even now has not disputed the administrative control of jurisdictional Central
Excise officer over their unit. The department has filed appeal against the impugned order
passed by the Joint Commissioner of Central Excise, Bhavnagar as the lower adjudicating
authority. Hence, | find that the department has rightly filed appeal as per provisions of
Section 35(1) of the Central Excise Act, 1944, which states that “Any person aggrieved by any

decision or order passed under this Act by a Central Excise Officer, lower in rank than a Principal

Commissioner of Central Excise or Commissioner of Central Excise, may appeal to the Commissioner of
Central Excise (Appeals)”. | also find that as per Notification No. 27/2014-CE(NT) dated
16.09.2014, amended vide Notification No. 24/2015-CE(NT) dated 07.12.2015 issued by
the Central Government read with Trade Notice No. 01/2015(CR) dated 15.12.2015 issued
by the Chief Commissioner, Central Excise, Ahmedabad Zone, Ahmedabad, the

Commissioner (Appeals), Central Excise, Rajkot has jurisdiction over the Central Excise
assessees registered with Central Excise Commissionerates of Rajkot, Bhavnagar and
Kutch (3andhidham) and appeals filed against the orders passed by Central Excise officers
lower in rank than Commissioner of Central Excise, Bhavnagar will lie with Commissioner
of Central Excise (Appeals), Rajkot. Therefore the argument of the appellant is devoid of
merits and | reject their plea. Now, | proceed to decide the appeal filed by the department

on merits.

8. | find that the appellant-department has contended that the order No.
02/AC/Rural/BVR/2011-12 dated 25.04.2011 passed by the Asstt. Commissioner of Central
Excise, Rural Division is altogether on a different issue and has no relevance to the present
case; that the adjudicating authority has mis-interpreted the findings of the Order-In-Appeal
dated 06.07.2011. | find from the facts of the case that the respondent had sought for
permission vide their letters dated 24.11.2009 and dated 07.12.2009, for removal of certain
goods to their SEZ unit without payment of duty, which included disputed goods. The said
permission was denied by the Assistant Commissioner, Central Excise, Rural Division,
Bhavnagar vide Order dated 25.04.2011, which was appealed before the then
i&ﬁ\sﬁ:\,--{iommissioner (Appeals-lli), Central Excise at Rajkot who vide order dated 06.07.2011 held
that denial of permission for removal of goods without payment of duty from EOU to SEZ is
not in accordance with the provisions of Notification No. 52/2003-Cus., Board’s Circular No.
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91/2002-Cus. dated 20.12.2002 and Para 6.15 of FTP 2009-10. It is also on record that the

said order dated 06.07.2011 issued by the then Commissioner (Appeals-Ill), Central Excise
at Rajkot has attained finality. Therefore, | find that the adjudicating authority has correctly
relied on the order dated 06.07.2011 passed by the then Commissioner (Appeals-lll),
Central Excise at Rajkot, as the same is squarely applicable to the present case and this

contention of the appellant-department is devoid of marits.

8.1. The appellant-department has also contended that no duty on goods is
involved in as much as the subject goods were used in SEZ, but violation has been done
by not following the proper procedure and accordingly, the adjudicating authority should
have invoked penal provisions. | find that the appellant-department has preferred appeal

with limited objective for imposition of penalty on the respondent..

8.2. | find that the adjudicating authority vide impugned order dropped the
proceedings initiated under SCN No. DRI/AZU/JRU-60/2012 dated 25.03.2013. The said
SCN had proposed imposition of penalty under Section 112(a) & Section 114A of the

Customs Act, 1962. For the sake of easy reference,, both Section are reproduced below:-

Section 112: Penalty for improper importation of goods, etc. — Any person,

(a) who, in relation to any goods, does or omits to do any act which act or

omission would render such goods liable to confiscation under section 111,

or abets the doing or omission of such an act, .....

Section 114A: Penalty for short-levy or non-ievy of duty in certain  cases.
- Where the duty has not been levied or has been short-levied or the
interest has not been charged or paid or has been part paid or the duty or
interest has been erroneously refunded by reason of collusion or any wilful

mis-statement or suppression of facts, the person who is liable to pay the

duty or interest, as the case may be, as determined under sub-section (2)

of section 28 shall also be liable to pay a penalty equal to the duty or

interest so determined :

8.3. | find that Penalty under Section 112(a) can be impsed only if the goods are
liable to confiscation under Section 111 of Customs Act, 1962. | find that the appeal has
been preferred by the appellant-department for invoking penal provisions for not following
proper procedure for removal of goods by the respondent to their SEZ unit and non-
confiscation of the goods has not been contested at all. | also find that the goods were not

—available for confiscation at the time of investigation conducted by DRI officers and hence

the goods transferred/removed to their SEZ unit had not been placed under seizure.

Therefore, no penalty under Section 112(a) of the Customs Act, 1962 can be imposed
upon the Respondent.
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84 | also find that Section 114A of the Customs Act, 1962 provides that where

non/short payment of Customs duty by reason of suppression of facts or collusion or willful
misstatement has been established and determined, the penalty equal to duty so
determined is required to be imposed. Since, the goods were transferred/removed from
EOU to SEZ unit, which is considered to be “deemed export” as per provisions of Foreign
Trade Policy, the question of levy of Customs duty does not arise. Therefore, no penalty

under Section 114A of the Customs Act, 1962 can be imposed on the respondent.

8.5 Therefore, | find that penalty cannot be imposed on the respondent either
under Section 112(a) or under Section 114A of the Customs Act, 1962.

9. In view of above facts, | find no reason to interfere with the impugned order

and, | uphold the impugned order and reject the appeal.

€2 e ZaRT gt Y a1 37T T FAICRT SWRIF aieh & foham ST &1
9.1. The appeal filed by the appellant stands disposed ofi in the above terms.
jerm AR Y
T A
(FHAR )
I (3rdTeH)
By Speed Post
_To,
(i) The Commissioner, (i) 3, |
GST & Central Excise, i i
Bhavnagar Commissionerate, g = LR 3-8
Bhavnagar. ST, S, |
|
(i) M/s. Pipavav Shipyard Ltd., (ii) &. R Roar {Ees, |
Part Survey No. 42, ,
Post-Ucchaiya, Via-Rajula, T 5 |
| District — Amreli — 365 560 o STATEAT, T - TS, |
| Bfegae - HAT - 389 ygo '1
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

(2) The Joint Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.

4) Guard File.
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8. | also find that Section 114A of the Customs Act, 1962 provides that where
non/short payment of Customs duty by reason of suppression of facts or collusion or willful
misstatement has been established and determined, the penalty equal to duty so
determined is required to be imposed. Since, the goodé were transferred/removed from
EOU to SEZ unit, which is considered to be “deemed export” as per provisions of Foreign
Trade Policy, the question of ievy of Customs duty does not arise. Therefore, no penalty
under Section 114A of the Customs Act, 1962 can be imposed on the respondent.

8.5 Therefore, | find that penalty cannot be imposed on the respondent either
under Section 112(a) or under Section 114A of the Customs Act, 1962.

9. In view of above facts, | find no reason to interfere with the impugned order
and, | uphold the impugned order and reject the appeal

2.2, Fdrahal GaRT et 1 318 A T fFUeRT I als & R Jrar gl
9.1. The appeal filed by the appellant stands disposed oft in the above terms.
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() The Commissioner, (i) 3y,
GST & Central Excise, = o .
Bhavnagar Commissionerate, g il
Bhavnagar. TSR SR
EICE RS
(i) M/s. Pipavav Shipyard Ltd., (i) #. R R RS,
Part Survey No. 42, .
Post-Ucchaiya, Via-Rajula, R
District — Amreli — 365 560 . ST, T - T,
i fBfRgae - 3mver - 389 yeo
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

(2) The Joint Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.

4) Guard File.
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