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Appea[ No: YLI16IE Z/BVRIZ01,6

:: ORDER.IN-APPEAL::

The Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter

referred to as 'the appellant-department') has filed the present appeal against the Order-ln-

Original No. BHV-EXCUS-000-JC-01 1-2016-17 dated 20.05.2016 (hereinafter referred to

as "the impugned order") passed by the Joint Commissioner, Central Excise & Service

Tax, Bhavnagar (hereinafter referred to as "the lower adjudicating authority") in the case of

M/s. Pipavav Shipyard Ltd., Part Survey No. 42, Post-Ucchaiya, Via-Rajula, District -
Amreli - 365 560 (hereinafter referred to as 'the respondent').

2. The facts of the case are that the respondent is a 100% EOU, engaged in

ship building and repairing activity from the duty free importeci ;aw materials and capital

goods. The respondent is registered with Central Excise department and also is having

warehousing license for warehousing of duty free material and to manufacture under bond

under Section 58 and Section 65 of the Customs Act, 1962, for which they have filed B-17

Bond with the jurisdictional Central Excise officer.

2.1 Based on intelligence, DRI officers initiated inquiry, which revealed that the

respondent had illicitly removed duty free imported raw materials valued at Rs.

1,78,08,6441- under Notification No. 52l2003-Cus. dated 3'l .03.2003 to their sister unit,

namely M/s. Pipavav Shipyard Ltd., SEZ unit, without obtaining pernrission from the Cenkal

Excise authorities and without filing any documents for such sale/transfer. Therefore, SCN

No. DRI/AZUIJRU-60/2012 dated 25.03.2013 was issued to the respondent proposing to

confiscate the said goods under Section 111(i) & (o) of the Customs Act, 1962 for violation

of conditions of Notification No. 52l2003-Cus. dated 3'1.03.2003; demanding Customs duty

of Rs. 41,27,865/- under Section 28(4) of the Act along with interest under Section 28AA of

the Act and imposing penalty under Section 112-(a) & Section 114A of the Act. The

adjudicating authority, vide impugned order. dropped proceedings initiated under the said

SCN dated 25.03.2013, holding that the SCN become infructuous in light of the fact that the

respondent had requested jurisdictional Assistant Commissioner of Central Excise, who

vide Order No. 2/AC/RuraUBVRl2011-12 dated 25.04.201 1 allowed to clear the goods

subject to payment of duty, which was challenged by the respondent before Commissioner

(Appeats-lll), Central Excise, Ahmedabad, who vide Order-ln-Appeal No.

56/2011(BvRyDsing/Commr.(AyAhd. date,l 06.07.2011 set aside the Order dated

25.04.2011, and this order attained finality.

3. Being aggrieved by the impugned r"rrcier, the appellant-department filed the

present appeal, interalia, on the following grounds:-

(i) The adjudicating authority mis-interpreted the findings of the Order-ln-Appeal

dated 06.07.2011. The Commissioner (Appeals) had made reference to the clause 4(i) of

Para 1 of Notification No. 52l2003-Cus., wherein it is permitted that the capital goods
Page No.3 of 10
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^ 
manufactured in the unit to be taken to any other unit in a Special Economic Zone, or to

other export-oriented undertaking, or EHTP unit or srP unit, as the case may be, without

payment of duty for the purpose of manufacture and export there from or for use within the

unit subject to maintenance of proper accounts by both the receiving and supplying units.

ln the instant case, no proper accounts were maintained by the units.

(ii) The Respondent without any permission from the concerned Central Excise

authorities and without filing any documents, stored the raw materials in the premises of
PSL, sEz without filing any Bill of Entry at the SEZ end. The said facts were admitted by

Shri Dharmesh B. shah, Manager of Regulatory Affairs of the Respondent in his statement

dated 12.04.2010. He has also stated that they had requested vide letter dated 24.11.2009

to the then commissioner of cenkal Excise, Bhavnagar for sale of equipment to their sEZ

unit but permission was not granted to them for said transfer/sale; that the said goods were

removed on '14.03.2010; that they had filed an intimation to reqularize their mistake on

08.04.2010 with Range superintendent of central Excise, Mahuva, for temporary transfer

of the said equipments for testing in terms of condition No. 4(iii) of Notification No. 5212003-

Cus dated 31 .03.2003, as amended; that he also admitted that 5 challans in Annexure-ll all

dated"i0.04.2010 were fabricated and he also made entries in the Returnable Materials

Register (Part-l) which were not true and this was done willfully to cover the said

unauthorized transfer of the impugned goods from PSL (EoU unit) to psL, sEZ unit. The

specified officer of PSL, SEZ vide letter daled 12.04.2010 confirmed that the subject goods

were laying at the SEZ premises at the material time and that no Bill of Entry had been filed

for movement of the said materials and also that theii officer was not aware about arrival of

the said goods in SEZ. The above facts clearly indicate that the condition of Notification No.

52l2003-cus dated 31 .03.2003 was breached by the Respondent. The order No.

02/AC/Rural/BVN2011-12 dated 25.04.2011 passed by the Asstt. Commissioner of Central

Excise, Rural Division is altogether on a different issue and has no relevance to the present

case.

(iii) The procedural lapses and breach done intentionally should not be

condoned, because if such lapses condoned than it would be difficult for the department to
get compliance with the procedural rules which are framed with a definite object in mind

and therefore, such rules cannot be allowed to be bypassed without the defaulter suffering

any detriment. Even though no duty element is involved in as much as the subject goods

were used in SEZ, but violation has been done by not following the proper procedure and

accordingly the adjudicating authority should have invoked penal provisions.

4. The Respondent vide their application dated 07.10.2016 submitted

Memorandum of Cross Objections, wherein it has been submitted as under:-

(i) The commissioner (Appears), centrar Excise, Rajkot is the proper officer for
appeals for the purpose of central Excise Act, 1944 as per Notification No. 27t2014-

^oL"
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CE(NT) dated 16.09.2014 and not for the Customs ict, 1962, Therefore, Commissioner

(Appeals), Central Excise, Rajkot has no locus standi to pass an order under section

128,4(3) of the Customs Act, '1962 on the appeal filed under the Customs Act, 1962.

(ii) The appeal has been filed by the department against the impugned order in

Form EA-2 under Section 35E(4) of the Central Excise Act, 1944 whereas according to the

Authorization letter dated 19.08.2016 of the Commissioner, imlugned appeal has been

preferred under Section 129D(2) of the Customs Act, 1962. lt is also facts on record that

impugned SCN dated 25.03.2013 was issued underthe CustomsAct, 1962 and not under

the Central ExciseAct, 1944; thatthe impugned appeal has been erroneouslyfiled in Form

EA-2 even after making reference to provisions of Section 129D(2) of the Act, whereas it

was required to be filed in Form CA-2 in terms of Section 1290(4) of the Act read with Rule

4 of the Customs (Appeals) Rules, 1982, as amended.

(iii) The impugned order was communicated to the Commissioner on 20.05.2016,

whereas direction and authorization is signed on 19.08.2016 ie. on last day. So, it is

respectfully submitted to call for original file and dispatch register of RRA Section of Central

Excise Commissionerate, Bhavnagar to ascertain exact date of order on note sheet, date of

dispatch of the order to the Assistant commissioner, Central Excise, Rural Division,

Bhavnagar for verifying exact date of direction cum authorization, dispatch date and date of

receipt of such direction by Division office within the meaning under Section 129D(3) of the

Customs Act, 1962.

(iv) The goods covered in the impugned appeal urere also covered under

Speaking Order No. 02lAC/Rural/BVRl2011-12 daled 25.04.20'1 1 and the Commissioner

(Appeals)'s earlier Order-ln-Appeal No. 56/2001/(BVR)Dsing/ Comm(A)/Ahd dated

06.07.2011 wherein it was held that permission to clear the goods to SEZ without payment

of duty should not be denied so long as there is no mis-use of the permission so far

granted. The department had then preferred an appeal against the said order and Hon'ble

CESTAT vide Order No. A/1 1'170MZBIAHD/2013 daled 27.08.2013 has rejected the

appeal as it was not filed within the prescribed time limit. The said order of CESTAT was

accepted by the department as also admitted in the impugned appeal and therefore, it had

attained finality. The impugned order based on decision of higher appellate forum cannot

be challenged.

(v) The Commissioner (Appeals) in his Order-ln-Appeal dated 06.07.201.1 not

only referred clause 4(i) of Para '1 of Notification No. 52l2003-Cus. but also referred Para

6.15 of FTP 2009-10 and held that FTP permits removal of raw materials from EoU to sEZ
unit, which is deemed export and hence permission for removal of raw materials to SEZ

should not be denied. He also found that Board's circular No. 91/2002-cus. dated

20.12.2002 clarified that unutilized goods may be allowed to be transferred to other EpZ
units. When permission was not granted by the Assistant Ccnrmissioner how one can file
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^ any documents. Therefore, no reliance can be placed only on portion of said clause 4(i) of

Para 1 of Notification No. 52l2003-Cus. Since permission was not granted to remove

without payment of duty by the Assistant Commissioner but was granted by the

Commissioner (Appeals), no penalty can be imposed for not maintaining proper accounts

as ultimately goods were returned to EOU after approval of the Development

Commissioner, KASEZ dated 03.05.2010. The said equipments were fitted in the vessel

Golden Such and Golden Bull and both the vessels have been exported under Shipping

Bills.

(vi) The contention that the Speaking Order of Asstt. Commr. dated 25.04.2011

was altogether on a different issue and has no relevance to the present case is misleading.

It is submitted that application for sale/transfer of surplus goods from EOU to its own SEZ

unit (in terms of Noti.No.52l2003-Cus dated 01.03.2003 read with relevant provisions of

FTP/HBP) was made by the respondent on 24.11.2009 and thereafter numerous

correspondence was exchanged by the respondent with the departmental authorities. The

said application was finally rejected by the Asstt. Commr. vide his Order-ln-Original dated

25.04.2011, which was set aside by Commissioner (Appeals) vide his Order-ln-Appeal

dated 06.07.201 1. lt also included the goods involved in this case for which DRI had issued

instant notice dated 25.03.2013 and adjudicated upon by the adjudicating authority vide

impugned order. Therefore, appeal filed by the appellant-department is unsustainable and

fallacious.

(vii) lt is submitted that even otheruise, impugned appeal is devoid of merits. The

object of the appeal is to contest that the adjudicating authority, while passing the

impugned order, has erred in not invoking penal provision for alleged illicit removal of

certain goods from EOU to its SEZ unit on temporai'y basis. Appellant has, however, not

disputed the said order so far as Joint Commissioner has not ordered confiscation of the

goods and that no duty/interest was leviable on the disputed goods. lt was stated that, it

has been acknowledged by the appellant-department that the goods were not liable to

confiscation and there was only procedural lapse, no penalty is imposable under Section

112(a) of the Customs Act, 1962. The disputed goods were not seized by DRI or SEZ

authorities at any stage, though the same were available at the time of investigation by

DRl. Similarly, as per Section 114Aat the relevant time penalty equal to duty not levied or

short levied can be imposed only when duty is determined under Section 28(8) of the

Customs Act. lt has been admitted in the present appeal that no duty element was there as

the subject goods were used in SEZ. Therefore, no penalty can be imposed on them under

Section 114A ibid. lt is settled position of law that no penalty can be imposed for technical

violations. The appellant relied on Hon'ble Supreme Court's judgment in the case of

Hindustan Steel Ltd. reported as 1978 (2) ELT (J 159XSC).

(viii) lt is not a case that no accounts were maintained by them or that by back

dating few documents they evaded customs duty. However, even if such charge is
Page No.6 of i0
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^.considered to be true for sake of argument, no penalty can still be imposed on it particularly

when penalty was not proposed to be imposed for non-maintenance of records under any

residuary Section of the Act. There was no procedural lapse on their part as the then

Commissioner (Appeals) in the aforesaid Order-ln-Appeal dated 06.07.2011 had condoned

lapse if any.

(ix) The investigation for alleged offence was initiated by DRI in April' 2010.

However, long before that they had requested jurisdictional Central Excise authorities (in

November, 2009), for allowing transfer/sale of surplus capital goods and other materials

including the goods covered in this appeal after obtaining approval for such removal from

the Deputy Development Officer, KASEZ vide his letter No. KASFZ100% EOU/Il/39/2005-

06Nol.l daled 27.10.2009. The department has ignored the matter on frivolous

objections/queries and such attitude of the department had forced them to remove disputed

goods to their SEZ unit, that too for testing purpose, awaiting permission with a view to

avoid undue delay in manufacturing of ships to be exported.

(x) As per provisions of section 128A(3) of the customs Act, '1962, reasonable

opportunity of showing cause against the proposed order enhancing penalty is required to

be given to the appellant i.e. person filing cross objection. Therefore, it is prayed that copy

of such proposed order if any may please be made available fcr showing cause against

such order before imposing any penalty.

5. Personal hearing in the matter was attended by Shri P D Rachchh'

Advocate, who reiterated his submissions made in the Memorandum of Cross Objections

dated 07.10.2016 and submitted that department has not come in appeal for duty but for

penalty whereas no penalty is imposable on them as they had sought permission, which

was rejected by the department causing them to come to Commissioner (Appeals) who

allowed. Following that, the adjudicating authority has dropped proceedings as department

did not go in appeal against the order dated 06.07.2011 of comm;ssioner (Appeals). lt was

submitted that the department had invoked Section 112(a) and Section 1144 of the

Customs Act, 1962 in the SCN, for imposing penalty; that Section 112(a) is not applicable

in this case; that Section 1144 is also not applicable as there is no duty demanded in this

case in the impugned order.

Findinss:-

6. I have carefully gone through the facts of the case, impugned order, grounds

of appeal and submissions made by the appellant. I find that the issue to be decided in the

present appeal is whether in the facts and circumstances of the case, the penalty imposed

under Section 112(a) or Section 114A ol the Customs Act, 1962 for alleged removal of

aterials from the premises of the respondent to SEZ unit, without obtaining any

permission from the jurisdictional Central Excise authority and without filing any documents

is imposable or not.
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7 . Before proceeding to the main issue, I would like to discuss the argument of

the respondent that the Commissioner (Appeals), Central Excise, Rajkot is not the proper

officer for deciding this appeal as because as per Notification No. 2712014-CE(NT) dated

16.09.2014, the commissioner (Appeals), centra! Excise, Raji<ut has no locus standi to

pass an order under Section 1284(3) of the Customs Act, 1962. I find that the impugned

order has been passed by the Joint Commissioner of Central Excise, Bhavnagar. The

respondent did not raise plea before him that he can't adjudicate the SCN for which

impugned order has been passed. The respondent had not raised such plea before the

then commissioner (Appeals-lll), central Excise, Ahmedabad, before whom they had

preferred appeal against Order-ln-Original No. 02/AC/Rural/BVRl2011-12 dated

25.04.2011 passed by the then Assistant Commissioner, Central Excise' Bhavnagar' The

respondent even now has not disputed the administrative control of jurisdictional Central

Excise officer over their unit. The department has filed appeal against the impugned order

passed by the Joint Commissioner of Central Excise, Bhavnagar as the lower adjudicating

authority. Hence, I find that the department has rightly filed appeal as per provisions of

Section 35(1) of the Central Excise Act, 1944, which states that "Anv person aggieved bv anv

decision or nassed under this Act b a I Excise fficer lower in rank than a Princiqal

Commissioner of Centrat Excise or Commissioner of Central Excise, ma to th rof

Central Exci lAooealsl" I also find that as per Notification No- 2712014-CE(NT) dated

16.09.2014, amended vide Notification No. 241201S-CE(NT) daled 07.12.2015 issued by

the central Government read with Trade Notice No. 01/20'15(cR) dated 15.12.2015 issued

by the chief commissioner, central Excise, Ahnredabad Zone, Ahmedabad, the

Commissioner (Appeals), Central Excise, Rajkot has jurisdiction over the Central Excise

assessees registered with Central Excise Commissionerates of Rajkot, Bhavnagar and

Kutch (Gandhidham) and appeals filed against the orders passed by Central Excise officers

lower in rank than Commissioner of Central Excise, Bhavnagar will lie with Commissioner

of Central Excise (Appeals), Rajkot. Therefore the argument of the appellant is devoid of

merits and I reject their plea. Now, I proceed to decide the appeal filed by the department

on merits

8. I find that the appellant-department has contended that the order No'

02/AC/Rural/BVRt2O11-12 dated 25.04.2011 passed by the Asstt. Commissioner of Central

Excise, Rural Division is altogether on a d ifferent issue and has no relevance to the present

case; that the adjudicating authority has mis-interpreted the findings of the Order-ln-Appeal

dated 06.07.2011. I find from the facts of the case that the respondent had sought for

permission vide their letters dated 24.'11.2009 and dated 07.12.2009, for removal of certain

goods to their SEZ unit without payment of duty, which included disputed goods. The said

permission was denied by the Assistant Commissioner, Central Excise, Rural Division,

Bhavnagar vide Order dated 25.04.2011, which was appealed before the then

mmissioner (Appeals-lll), Central Excise at Rajkot who vide order dated 06.07.20't t held

that denial of permission for removal of goods without payment of duty from EOU to SEZ is

not in accordance with the provisions of Notification No. 52l2003-Cus., Board's Circular No.
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91/200?-Cus. dated20.12.2002 and Para 6.15 of FTP 2009-10. lt is also on record that the

said order dated 06.07.2011 issued by the then Commissioner (Appeals-lll), Cenkal Excise

at Rajkot has attained finality. Therefore, I find that the adjudicating authority has correctly

relied on the order dated 06.07.2011 passed by the then Commissioner (Appeals-lll),

Central Excise at Rajkot, as the same is squarely applicable to the present case and this

contention of the appellant-department is devoid of mcrits.

8.1. The appellant-department has also contended that no duty on goods is

involved in as much as the subject goods were used in SEZ, but violation has been done

by not following the proper procedure and accordingly, the adjudicating authority should

have invoked penal provisions. I find that the appellant-department has preferred appeal

with limited objective for imposition of penalty on the respondent..

8.2. I find that the adjudicating authority vide impugned order dropped the

proceedings initiated under SCN No. DRI/AZU/JRL,-60/2012 dated 25.03.2013. The said

scN had proposed imposition of penalty under section 112(a) & Section 114A of the

Customs Act, 1962. For the sake of easy reference,, both Section are reproduced below:-

Secfion 112: Penalty for improper impoiation of goods, etc. - Any person'

(a) who, in relation to any goods, does or omits to do any act which act or

omlssion would render stnh ooods liable to confiscation under section 11 1

or abets the doing or omission of such an act,

Section 1't4A: Penalty for shortJevy or non-levy of duty in certain cases.

- Where the duty has not been levied or has been short-levied or the

interest has not been charged or paid or has been part paid or the duty or

interest has been erroneously refunded by reason of collusion or any wilful

mis-statement or suppression of facts, the person who is liable to pav the

dutv or interest, as the case may be, as determined under sub-section (2)

of section 28 shall also be liable to oav a oenaltv equal to the duty or

interest so determined

8.3. I find that Penalty under Section 112(a\ c:an be impnss6 only if the goods are

liable to confiscation under Section 111 of Customs Act, 1962. I find that the appeal has

been prefened by the appellant-department for invoking penal provisions for not following

proper procedure for removal of goods by the respondent to their SEZ unit and non-

confiscation of the goods has not been contested at all. I also find that the goods were not

$,fravaifable 
for confiscation at the time of investigation conducted by DRI officers and hence

- the goods transferred/removed to their SEZ unit had not been placed under seizure.

Therefore, no penalty under Section 112(a) ot the Customs Act, 1962 can be imposed

upon the Respondent.
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^8.4 I also find that section 1',t4A of the customs Act, 1962 provides that where

nonishort payment of Customs duty by reason of suppression of facts or collusion or willful

misstatement has been established and determined, the penalty equal to duty so

determined is required to be imposed. Since, the goods were transferred/removed from

EOU to SEZ unit, which is considered to be "deemed export" as per provisions of Foreign

Trade Policy, the question of ievy of Customs duty does not arise. Therefore, no penalty

under section 1 144 of the customs Act, 1962 can be imposed on the respondent.

8.5 Therefore, I find that penalty cannot be imposed on the respondent either

under Section'l 12(a) or under Section 1 1 4A of the Customs Act,'t 962'

9. ln view of above facts, lfind no reason to interfere with the impugned order

and, I uphold the impugned order and reject the appeal.

,2\\

q.t

9.1

$ffi' €ra c$ f;r ar€ s{qrfr sr Blc-cnr 5q{tdd dth t F+qr ardr tl
The appeal filed by the appellant stands disposed or in the above terms

T

$E-*a (3rtrtr)
By Speed Post

To,

(ii) *. frcrdrd ftM frftts,
crt s{ a. ur,

t. szugcr, Erqr - ngdl,
EEtri - 3rqtfr - lE" sso

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

(2) The Joint Commissioner, GST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar

4) Guard File.

(i) The Commissioner,
GST & Central Excise,

Bhavnagar Commissionerate,

Bhavnagar.

(i) srga,
dq lri d-dr +-l nti *.s.9.,

eTIA-drR 3rqfidrfrq,

EffET'R

(ii) M/s. Pipavav Shipyard Ltd.,
Part Survey No. 42,
Post-Ucchaiya, Via-Rajula,
District - Amreli - 365 560
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I also find that Section 114A of the Customs Act, 1962 provides that where

3{ffir (sr{r d fT r€ s{qFd 6r fttrdRr sqtfffi dtt* t ffi.'qr ardr tr

The appeal filed by the appellant stands disposed ott in the above terms.

6,4
d2

8

non/short payment of Customs duty by reason of suppression of facts or collusion or willful

misstatcment has been established and determined, the penalty equal to duty so

determined is required to be imposed. Since, the goods were transfened/removed from

EOU to SEZ unit, which is considered to be "deemed export" as per provisions of Foreign

Trade Policy, the question of ievy of Customs duty does not arise. Therefore, no penalty

under Section 114A ofthe Customs Act, 1962 can be imposed on the respondent.

8.5 Therefore, I find that penalty cannot be imposed on the respondent either

under Section 1 12(a) or under Section 1 14A of the Cusoms Act, 1 962.

9. ln view of above facts, I find no reason to interfere with the impugned order

and, I uphold the impugned order and reject the appeal

q.t.

9.1

tt r
r

9

3ri{.qI. 3ngffi (3tmd)
By Speed Post 3itterc; (3ntd)

To,

(i) mwa,
eq rti d-ar +r wi fi.s.g.,

nfl;frR $EIiftIIrFI,

E{rirfl,R

(ii) *. Rcrdra frIvqr5 frRrs,
q€ uff a. ul,

*. rangqr, Ersr - qilr,
BE€ - 3rrtt& - iqe e€,o

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad.

(2) The Joint commissioner, GST & central Excise, Bhavnagar commissionerate,
Bhavnagar.

3) The Assistant commissioner, GST & central Excise, Rural Division, Bhavnagar

4) Guard File.

(i) The Commissioner,
GST & Gentral Excise,

Bhavnagar Commissionerate,

Bhavnagar.

(ii) M/s. Pipavav Shipyard Ltd.,
Part Survey No.42,
Post-Ucchaiya, Via-Rajula,
District - Amreli - 365 560
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