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above 50 Lac respectiveiy in lhe lorm ol cros5ed bank d.afl in tavour ol Asst Regrslrar of branch o, any nominated public
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is situaled Applicalion made for granl of stay shall be accompanied by a tee of Rs 500/-.

ytrI4 -crq1Fl6{1,r i {ra8r 3rqrd. kd ynfi{e. 1994 fI tn{r 85(1) ai LFria i-dr4{ f}4FnI& 1994. * ii{rn 9(1) *;rd4
ffqifta Frr s T.-5 i qr{ cfu * +t sr qidr r.E rs* snr lJro nrirr * fAac ]]{rf, Ar 4m fi 3FSI qF xrtr ,i TiEra Ft
(Tdfi d (r+ cF qfijird Frdt rBq lfr ga* i 6F t 6F r.{ cla + flrlr. s6r S-dr6{ *I Fi4 .rnin fi ,ria :fr arnqr irql
irdrar rcq 5 drs qr rFs 6ff. 5 int{ 69(, z]I 50 dre a,qc .T+ 3:rET 50 ars eI t S,FI6 I A 6A?T 1000/ s.ri 5.000i'
iri y1lar tO OOO/ .qt +r Brf&7 Jsr ?r"4 ff qii F.rri a.f, Flljt.i ?ri6 $' sFlari +ldfud rilr&q ;allilF{cr fi rri(dl *
rdra+ If}€aR + arF F EFtrt tfr {r,tt}rd slr + d+ dnl, ?ril iEr,?fi +i 5rqz aim I+1,r Jqr zlfFa F<iird grra 6r rlnaT.r
*6 Sr riT arer i Fldr {fEI. qar Frfan{ -ldHrr;qEmrfl-r *r ?rur iP.? i r +ar"ra -1{t?r (i.i rntT) t f&II va.aa'w * mrr
5oo/ sqc fi Blliftd ly+ . sr 6{ai dr4r rl

The appeal under sub section il) o{ Seciion 86 of lhe trna,]ce Acl. 1994. lo lhe Appellale Tflbunal Shall be filed rn

quadruplicate io Form ST5 as prescnbed uode! Rule 911) of lhe Servrce Tax Rules 1994 a.rd Shall be accompanied by a
copy ol lhe order appealed agarnsl (one ol whrch shall be ce(ifred copy) and sl)oLrld be accompanied by a fees ol Rs
10001 where the amount o, service lax & inlerest demanded & penally levied ol Rs 5 Lakhs or less. Rs.5000/ where lhe
amounl of service tax & inleresl denranded & penally levred is more lhan five lakhs bul not exceeding Rs Fifiy Lakhs
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The appeal under sub seclion (2) and (2A) ol the seclion 86 the Finance Act 1994, shall be filed in For ST-7 as prescribco
under Rule I {2) I 9(2A) of the Servce Tax Rules 1994 and shall be accompanred by a copy of order of Commissioner
Cenlral Excise or Commissroner. Central Excrse (Appeals) (one of wh,ch shall be a certitied copy) and copy ol lhe order
passed by the Commissroner authorlzrng the Assrslilnl Commrssroner or Depuly Conrmissioner of Cenlral Excise/ Service Tax
to lile lhe appeal before the Appellate Tlbunal
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icffq r.qr{ q.6 lrd C-dI{{ * r.rta 'aia fu, a{ erF t ifr"r rna'fl t
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(ii) #r ,-r{ ti dr nt affi flfif
(iiD €di. srTr ffit * Fqa 6 S iffirtd as r{,F

elH 116 ifi {s ql{r + crdtrE fndl{l (fl 2) ],trraq-r{ 2014 * 3fifi t Td iaffi 3{ffSq crffit + €-ffEr BERirtra
Fma 3.fr qd 3l*s +] dFl rfi dni/

For an appeal to be filed before lhe CESTAT under Section 35F of the Cenlral Excise Act 19,{4 whtch is also made
applicable 10 Servrce Tax under Seclron 83 of lhe Fnrance Act 1994, a6 appeal againsl this order shall lie before lhe Tribunal
on payment of l0% of ihe duly demanded where duly or duly afld penally are in dispule. or penalty, where penalty alone is in
drspule. provided lhe amounl of pre deposrl payable would be subjecl to a ceiting of Rs. lO Crores,

Under Cenlral Exc,se and Service Tax "Duly Demanded shatl inctude

{i) amounl determined under Seclion 11 D;
(ir) amount ol erroneous Cenval Credit taken:
(iii) amounl payable under Rule 6 of the Cenvat Credii Rotes

_ provided turther lhal lhe provrsions of lhis Seclion shall nol apply lo the slay application and appeals pending before
any appellate authority prioi lo the commencement ol lhe Finance (No2) Acl 2014

rr.d r{6R 6l grffEur rr}ri :

R6vision appllcation lo Governmenl of lndia:
f6 r):r fi ct.;rte{q qi--^;l 

=.=frfu4 &rF{ F &dIJ rre er-q rRTtF.IrF 1994 fl rrRr 35EE + cl|a -.d+ } r.I,ia ,r+,,i'fd ,rrTi srrn caieflr x]?a7 EF.ts ?7 rrr{E r-rre Birrrr n-dr E,}a ,ffra Iq rr:Er F{a arr .rg te;* ttooot. qi'
hqr anr qrBq i -
A revision applicalion lies lo ihe undet Secrelary to the Government of India, Revision Application Unit, Ntinistry ot Finance
Depanmenl of Revenue, 4th Fioor. Jeelan Deep Building Parlamenl Streel. New Delhi 110001 under Section 35EE oi lhe
CEA 1944 in respecl oi the followng case governed by firsl provrso to sub sectrofl (i)oI Section-35B rbid:

qA Fr-= t ffi {6r91a } FrFn , T6r i.r. Ela ir$ Jr.-p 4l ?ii1 4r{srfr p srtR ,c i, qr{aFa fr Et ra q.r Arfr ]ra 6rf€..i T
F{_ F+.cl r.{ t]a]- T d {"t }Elrrurfl qr,;:rd *'ztnp ur ffi ,r<lr rrF ri qr rrgtrfr c FF + ss{+rq + etrP, H Grt€? sl
P+S aBr 16 e Hrd' + ;r6s./ + qH err
ln case ot any loss o, goods where lhe loss occurs ,n lransit from a factory to a warehouse or lo anolher faclory or from one
u/arehouse to another during the course ot processinq of the goods in a warehouse or in storage whether in a factory or in a

&,nd + Era{ f+{ff {rt 4I ql., 6i fua fr{ ri ard * B#l!T d crFd f€t qrd w nff af, i+q rcrrq erc6 * gr (ltt4 A
{rnil t dt nrfa 'i qr6{ fi.$ {F? qT &tr +t fua fi .rS tr /
ln case of rebate of ddy of exose on goods exporled lo any counlry or lerrilory outside lndia of on excisable malerial used in
lhe manufacture of lhe goods which are exported to any country or terrilory oulside lndia.

ql? rar< qa +T 
'.rrrdra 

f*q ifdr i{rra * Era[. icrF {' ta.d +t a']ir fua t6qr'4Tr tt /
in case of goods exporled oulsrde lndra expon lo Nepat o. Bhuian wilhoul payment of duly

.qafue tqrd + IFqrrF tr'4 { rrTa } ft\. 7I r{e i+? tF }fiffirrF r.a 5r+ ia1*" qtErEr 6 ;rra ff;q AtE E }tJ nf,
rirhr rjnqra tjr{tar + h+r Bi rrq';ros rF 2i Ig98 8l um I09 * adrf fud fi 14 ari-o rrrar FF.srfrtt q 4 {z p'

"rftc h' 4t Fu
Credil of any duly allowed lo be Lrli,ized lowards paymenl of ercise duiy on tlnal producls uoder the provisioos ol thrs Acl or
lhe Rules made lhere under such order is passed by lhe Commrssroner (Appeals) on or atler. the date appoinled under Sec
109 of lhe Finance (No.2) Acl 1998.

ic{t€d i{r}{d *r at cftqi qqJ riEqr EA 8 a -T 6r #fiq ,;qraa rF:F (HqE) ftrErfr,fi 2oot * fi{F 9 + liTrta Ettrfr€ t.
t{.tne?r*€tclr*3erd*rid"ld6l$rJtqriaotjcrf-r}rffd-*qrqEfr]nerE.lr{td3irarrAdcfrci{iE?€rarilaf- Fq e &Zia t;lrz ?f1. }fJkF 19{4 A rfi 35-FF , =.r ?rifra rJ4 f,r izr{l + {qrc a .{tr {r TR.6 S sfa
Tra?a fi ?rdt EtBr ,

The above applicalron shall be made rn dup|cale rn Form No. EA-B as specified under Rule I of Central Excise {Appeals)
Rules. 2001 within 3 months ,rom lhe dale on whlch lhe order sooght lo be appealed against is communicaled and shall be
accompanied by lwo copies each oi the OIO ano Order ln Appeal ll should also be accompanied by a copy of TR.6 Challan
evrdencrng paymenl of prescrrbed fee as prescribed under Seclion 35 EE of CEA. 1944. under f,rlaior Head of Account

crfrilei4 xrd-da i .crrr M-fud f'dr.Ti{.r ?ria fi }rerqdt fr "rrfi flf*( ,

iO ra-a r+a r'si dTE 6trd qr r€-$ anr * ar Fqd 200/- +r qrrfla hsr arr ri, qtr rrra rra \r+ rs sqi t;qqr 6t A
5C-i 1000 ,/ +r :rrara fuqr 3R. I

The revision appLcalion shall be accompanied by a iee of Rs. 2OO/- where lhe amoLrnl jnvolved in Rupees One Lac or less
and Rs 1000/. where lhe amount involved is more than Rupees One Lac.

q? aE $efl p Fl r{ xra?i tl rari, t ar qan-a. qE ir?!r r ?, ?iEr .F, trnara jqtrqa azr t P6q- irar ErE4r r€ ae-z ,
dFl Fr'H & f&sr qa +-a pr+d 4 ft cartp,f yffia r+ilarvr h r+ rfi-a q rfrt rr*r: o-4 IT&da F+qurai I /
ln cise f lhe order covers vafious numbers of order rn Oragrnai fee for each O I O should be paid in the aforesaid manner
nol wilhstanding lhe fact that lhe one appeal to the Appellanl Tflbunal or Ihe one application to the Central Govt. As the case
may be, is f'lled to avoid scflploria work excisrng Rs. 1 lakh fee of Rs. 100/- for each

qrnwifud ;Trqrdq ,Jq xfi)F-qF' 1975. + 3l{sd I * rrr{n {q 3aalr ({ Eiira Jfl*r +r cfA q{ Alriftd 6.50 dr} sr
arq, dq gF6 flf*.a diir 6rdr Erfdqt /
One copio{ applcaton or O lO. as rhe case may be and the order of the adjudicating authority shall bear a courl lee slamp
oi Rs. 6.50 as prescribed under Schedule-l in terms of lhe Cou Fee Act,1975. as amended

t8r rt6. *;*q racE ?li6 trd idl{{ Jffq;amtrr6{q (+ln tril lffir 1982 t dfflfr r.{ 3ra {iEFrn srrdi a61

EfiT#-d 6ri dr$ mi d 3lt{ tit l-qra }rsfi-a f+qr srar tI i
Altention is also inviled to the rules covering lhese and other relaled matters conlained in the Customs Excise and Service
Appellate Tribunal (Procedure) Rules, 1982

jEir 3rqrdE crffi +l 3r$-d afu'-d Eri t qafila aqiq+ Fa+aa lit{ a-dlafrff crdttrdi t ifu .itrdEfr fd{rftq a-{€ra.
,u**.ib.".gor,n +1 a€ 1164 3 /
For ihe elaborate, cletaited and laresl provrsions relarrnq to filing ot appeal lo lhe higher appellate authorily, lhe appellanl may
reler lo the Depa.lmental website www cbec.oov rn
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:: ORDER IN APPEAL ::

lM/s Omkar Synthetics Pvt Ltd. Office No. 237, Sagar Complex,

Jashonath Chowk, Bhavnagar 364001(hereinafter referred fo as'the appellant,)

have filed the appeal against the Order-in-Original No. BHV-EXCUS-000-JC-072

to 74-2016-17 dated 08.03.2017 (hereinafter referred /o as 'the impugned

order') passed by the Joint Commissioner, Central Excise & Service Tax,

Bhavnagar (hereinafter referred to as 'the adjudicating authority').

2. Facts of the case are that the appellant is a registered cenkal

excise assessee holding registration No AABCO2B76JEM001 and engaged in

manufacture of excisable goods viz Polypropylene Nlultifilament Yarn (210

Deniers) and Polypropylene Multifilament Yarn (Other than 210 Deniers) both

falling under tariff item 5402 59 10, Waste of Polypropylene Filament generated

falling under tariff item 5402 59 10, Twine made of Polypropylene lt/ultifilament

Yard (210 Deniers and other than 210 Deniers) both falling under tariff item 5607

90 90 and Waste of Twine generated falling under tariff item 5607 90 90 of the

First Schedule to the Central Excise Tariff Act, 1985.During the course of audit, it

was found that the appellant had taken credit on all the tnputs used in the

manufacture of finished goods cleared on payment of duty as well as cleared

under exemption notification no. 30/2004-CE dated 09.07.2004 Exemption

Notification 3012004 CE dated 09.07 .2004 stipulates that the said exemption was

not applicable to the goods in respect of which credit of duty on tnputs has been

taken under Cenvat Credit Rules,2004 (hereinafter referred to as the

"CCR,2004') The appellant had not reversed the Cenvat Credit on inputs used

for manufacture of exempted goods before its utilization. However, appellant

cleared the goods by paying the amount under Rule 6(3) of the CCR,2004.

Therefore, the appellant was issued Show cause notices as tabulated below for

the period from April, 2011 to July. 2016 denying the exemption under notification

30/2004-CE dated 09 07.2004 (hereinafter referred fo as "the said notification")

and demanding Central excise duty under Section 11A of the Central Excise Act,

1944 (hereinafter referred io as 'the Act") read with Rule 14 of the Cenvat Credit

Rules (herernafter referred to as "CCR,2004"), alongwith interest under Section

1 1AA and also proposing penalty under Rule 15 of the of CCR,2004

Period

l7pril. 2011 to IV"t"[

fnprl:ot s io ltou2ot

Duty Amount lnvolved(Rs.)

sry+

Sr No.
L

1 2015 1 18 91 2191--\e 5 39,69,053/--

Dec,2015 to July, 2016 33,50,386i-
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These show cause notices were adludlcated and demands were confirmed by

the adjudicating authority under Rule 14 of CCR,2004 readwith Section 11A,

recovery of interest under Section 114 of the Act and Rule 14 of the CCR,2004

was ordered. Penalty was also imposed under Rule 15 of CCR,2004 readwith

with Section 1 1AC of the Act

3. Being aggrieved with the impugned order, the appellant preferred appeals

mainly on the following grounds:-

(i) lt is on record that they manufactures and clears total six types of different

goods having different description falling under two tariff items.

(ii) The depaftment was not clear whether there was any violation of condition

of Notification No. 30/2004-CE dated 09.07 2004 or whether CENVAT Credit was

wrongly availed. Whether amount paid @ 6% reversed on value of exempted

final products amount to non availment of CENVAT Credit or full amount was

required to be reversed? Department was also not clear whether to recover

CENVAT Credit or deny the benefit of Notification No. 30i2004-CE dated

09.07.2004 on the ground of violation of conditions of notification.

(iii) lt is undisputed that it had availed CENVAT Credit on inputs and reversed

the same on the exempted final products as provided under Rule 6(3) of CCR,

2004. As per sub-rule (3D) of Rule 6 once amount is paid under sub-rule (3) of

Rule 6 it is deemed to be CENVAT Credit not taken for the purpose of an

exemption notification wherein any exemption is granted on the condition that no

CENVAT Credit of inputs and input services shall be taken. Thus, it had rightly

availed benefit of Notification No.30/2004-CE dated 09.07.2004 by paying an

amount @ 6ok of value of exempted final product under sub-rule (3) of Rule 6 of

the CENVAT Credit Rules, 2004 and there was no need to reverse actual

amount of CENVAT Credit. Even amount paid under sub-rule (3) of Rule 6 ibid,

on or before 6th of the following month amounts to reversal of CENVAT Credit

prior to removal of the exempted goods as also provided under Explanation ll to

sub-rule (3D) of the said Rule 6.

(iv) lt was their bona fide belief that since procedure as provided under sub-

rule (3) of Rule 6 is followed by them, it amounts to non-availment of CENVAT

Credit of inputs contained in exempted final products, hence they rightly claimed

the exemption under the said notification. Such provisions under CENVAT Credit

Rules are there to cover such situation, where it is not possible to maintain

separate account of inputs used in manufacture of dutiable final products and

5qN
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exempted final products. The adjudicasting authority has misinterpreted above

provision by inferring at Para 3.'1 1 of the impugned order (after reproducing Rule

6(3)) that appellant has not maintained separate account but opted to pay an

amount of 60/o of value of exempted goods.

(v) With effect from 01 .04.2011 Rule 6 was replaced by new Rule 6 in

CENVAT Credit Rules, 2004 and sub-rule (3D) of Rule 6 ctearly provides that

"Payment of an amount under sub-rule (3) shall be deemed to be CENVAT

Credit not taken for the purpose of an exemption notification wherein any

exemption is granted on the condition that no CENVAT Credit of inputs and input

servlces shall be taken."

(vi) Sub-rule (3) of Rule 6 ibid starts with non obstinate clause viz.

"Notwithstanding anything contained in sub-rules (1) and (2)", and hence sub-rule

(3) has over riding effect over sub-rules (1) and (2) Therefore, even if as per

provisions of sub-rule (1) the manufacturer is not entitled for availing CENVAT

Credit on inputs used in or in-relation to the manufacture of exempted goods and

as per provisions of sub-rule (2) manufacturer does not maintain separate

account but if he pays an amount equal to 6% as pr sub-rule (3), then provisions

of sub-rules (1) and (2) will not be applicable. Thereby, there was no violation of

provisions of Rule 6 at all.

(vii) CBEC vide Circular No.858/16/2007-CX dated 08.11.2007, clarified that if

the credit taken on inputs used in the manufacture of the said goods cleared

under said notification No.30/2004-CE has been reversed before utilization, it

would amount to credit not having been taken. This Circular has also been

considered in the SCNs and the impugned order but the same has been

misinterpreted by the adjudicating authority.

(viii) They ieferred Hon'ble CESTAT's Order No. N1528 I 15291 WZBI AHDI

2007 dated 22.06.2007 in the appeal No. E1447 lo 44812007 filed against the

Order-in-Original No. 50/BVR/ COMMR/2006 & 51/BVR /COMMR/ 2006 dated

29.12.2006 by M/s. Shiv Synthetics and M/s. Seavenus Synthetics on the

identical case of availment of CENVAT Credit, its subsequent reversal and

benefit of Notification No.30/2004-CE as has been done by the appellants.

(ix) The adjudicating authority Ciscarded the binding decision of jurisdictional

Hon'ble Tribunal on efroneous reasons referring Apex Courl in the case of

Chandrapur Magnets Wires (P) Lfd reported as 1996 (81) ELT 3 (SC,). lt was
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contended that it was erroneous to hoota tf,at the appellant has not Oon" unrs'fl
actual reversal but used facility of Rule 6 in the present case; that in the present

case the appellant has not reversed Cenvat credit in total but has made payment

of amount at the rate of 6% which would amount to reversal of Cenvat Credit and

thus credit deemed to have been not taken. The adjudicating authority failed to

understand the ratio of the decision of Chandrapur Magnets Wrres (P) Ltd.(supra)

and twisted the matter from "reversal of credit before removal" to "reversal of

actual amount of CENVAT Credit". They placed reliance on an order of CESTAT

in the case of [M/s. Sri Lakshmi Saraswathi Textiles (Arni) Ltd. reported as 2008

(222) E.L.r 390 (Tri. - Chennai).

(x) lt is settled principle of law that adjudicating authority is legally required to

maintain judicial discipline by following the ratio of the decisions rendered by

jurisdictional CESTAT unless such decision is reversed or stayed by Hon'ble

Supreme CourU High Court. Since the judgment of Hon'ble Tribunal in the case

of M/s. Shiv Synthetics and [Mis. Seavenus Synthetics has not been challenged,

it has attained finality and therefore, binding upon the adjudicating authority. This

contention is further buttressed by the judgment of Hon'ble High Court of Gujarat

rendered in the case of E I DUPONT INDIA PRIVATE LIMITED & '1 Vs UNION

OF INDIA & 3: 2013-TIOL-1172-HC-AHM-CX. Based on the directives of Hon'ble

High Court in the above judgment, the CBEC had also directed the departmental

officers to maintain judicial discipline by following the ratio of a binding decision

of higher appellate forum vide instructions under letter F. No. 201l01/2014-CX.6

dated 26.06.2014.

(xi) lf the adjudicating authority's findings were to be considered as correct, then

the provisions of sub-rule (3) and sub-rule (3D) of Rule 6 become redundant.

Therefore, question of reversal of actual Credit or total amount of credit in

respect of exempted goods does not arise. Reference to Explanation to Rule 3 of

the CCR, 2004 to deny the benefit Notification No. 3012004-CE without

appreciating provisions of sub-rule(3D) of Rule 6 ibid is ridiculous.

(xii) They have already made a debit from CENVAT Credit account @ 6% of

value of exempted final products under Rule 6(3) of CCR, 2004- lf the benefit of

said notification is to be denred, it is entitled for re-Cenvat Credit.

(xiii) Show Cause Notice dated 11 .02.2016 demanding duty for the period April,

2011 to March, 2015 was time barred as there was no omission on their part and

the issue is a matter of interpretation. Entire activities were within the knowledge
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of the department and clearance of goods without payment of duty and reversal

of an amount @6% of value of exempted final products were reflected in monthly

returns ER-1 filed for the period under dtspute. Therefore allegation of malafide

intention, willful mis-statement with an intention to evade central excise duty is

totally enoneous

(xiv) No interest and penalty was payable by them as duty demanded is devoid

of merits and impugned order is not legally sustainable. Further, department was

not clear at the time of issue of show cause notice as to whether there was

demand of wrongly availed Cenvat credit or demand of Central Excise duty. lt

was proposed to recover Cenvat credit under Rule 14 of the Cenvat Credit Rules,

2004 read with Section 11A (without invoking provisions of sub section (4) of the

said section) of the Central Excise Act, 1944 in all the SCNs. Contrary to this, it

was inferred in notices that appellant was liable to pay the duty referred therein.

The adjudicating authority has also ordered recovery of duty under Rule 14 of the

CCR, 2014 read with Section 114 of the Central Excise Act, 1944 under the

impugned order. ln other words, even if it is considered for sake of argument,

though erroneous, that appellant had committed an offence in terms of Section

1 14, even then no penalty was imposable on it in terms of Rule 15('1 ) of the

Cenvat Credit Rules, 2004 irrespective of the fact that it had already reversed

Cenvat credit at the appropriate rate at the material time.

(xv) The adjudicating authority has grossly erred in imposing penalty under

Rule 15(1) under the impugned order. Penalty was not imposable under Rule

15(1) of the Cenvat Credit Rules, 2004 as the said rule specifically deals with

confiscation and penalty in relation to erroneous availment and utilization of

Cenvat credit. No quantity or value of any goods were identified against which

Cenvat credil was wrongly availed. Therefore, no penalty can be imposed on it

under the said rule. They relied the decision of Hon'ble CESTAT in the case of

Bill Forge Pvt Ltd V/s. CCE, Bangalore reported in 2010 (256) E.L.T. 587 (Tri. -

Bang.) as affirmed by Hon'ble High Court 12012 (26) S.T.R. 204 (Kar.)1.

4. Shri P. D. Rachchh, Advocate appeared on behalf of the appellant

in personal hearing and reiterated the grounds of appeal. He explained the

provisions of Notification No.30/2004-CE dated 09.07.2004 at Sr No.7 & 11,

Board's Circular dated 01.02.2007 and dated 8.11.2007, Rule 6(3) and Rule 6

(3D) read with Explanation ll and submitted that conditions of Notification

3012004-CE dated 09.07.2004 were being met by them as held by CESTAT

incase of M/s. Shiv Synthetics order No. N 152BBl 5291 WZBI AHD/ 2007 dated

fis
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21 .06.2007 and Shri Laxmi Saraswati T3xtites (ARN|) Ltd reported as2008(222)

ELT 390 (Tri) in terms of Hon'ble Supreme Court order dated 12.12.99 reported

in 1996(8l) ELT 3 (SC) in case of Chandrapur lr/egnet Wire (p) Ltd. He

contended that since they are paying amount @6% as provided under Rule 6(3),

they fulfill conditions of Notification 30/2004CE dated 09.07.2004 as amended

and also conditions of Notification 67/95-CE dated 16.03.'1995 as per provision

(at Sr No. Vi). He emphasized that since amount @6% under Rule 6(3) has been

paid by them on Twine (exempted Final product), it needs to be considered that

Cenvat Credit has not been taken by them as per Rule 6(3D) for the purpose of

exemption notification 30/2004-CE as well as 67/95-CE wherein exemption has

been granted on condition that no Cenvat Credit of inputs shall be taken. He

submitted that this Rule 6 (3D) has been brought with effect from 01.04 201 1 and

the period under dispute is from April, 2011 lo July, 20'16. He also submitted that

they have paid amount @6% for every month by 5rh of the following month and

hence all payments are required to be considered as payment made before

removal of the goods in terms of Explanation-ll under Rule 6 of Cenvat Credit

Ru les.

FINDINGS:-

5 I have carefully gone through the facts of the case, impugned order,

grounds of appeal and records of personal hearing. The issue involved in the

matter is whether appellant has correctly claimed exemption under

Notification 30/2004-CE dated 09.07.2004 or otherwise.

6. I find that the eligibility of the exemption notification has been denied on

the ground that cenvat credit of inputs had been taken by the appellant whereas

exemption is not available when cenvat credit is taken on inputs. Careful perusal

of the issue reveals that the bone of the contention is that on one hand, appellant

claims that they have fulfilled the condition of the exemption notification in terms

of Rule 6(3D) by way reversal of credit under Rule 6(3) of CCR, 2004, whereas,

on other hand, department is of the view that once the credit is availed by the

appellant on the inputs, it is in violation of the condition of the exemption

notification and hence appellant has wrongly availed the exemption under

Notification 3012004-CE dated 09.07.2004. Therefore, it is required to be

examined whether obligation fulfilled under Rule 6(3) of CCR,2004 can be

treated as Cenvat Credit not taken by virtue of Rule 6(3D) and whether this

would suffice obligation under Notification 30/2004-CE dated 09.07.2004.

Sql"
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6.1 | find that Rule 6(3) of CCR, 2004 relates to adjustment of credit on inputs

used in exempted final products or maintenance of separate inventory and

accounts of inputs by the manufacturer. This rule deals with cases where

adjustment of credit is required to be made as the inputs or input services have

gone into the manufacture of exempted final products also. One option

specifically provides reversal of credit at specific rate to be done, if the

manufacturer is not able to meet the requirement of maintaining separate

inventory and accounts of the receipt and use of inputs for the manufacture of

goods on which exemption is claimed. Such reversal brings about the adjustment

of excess credit taken. ln other words, it is equivalent to reversal of credit on

inputs. The legislation has brought in a very clear and specific version of law

under Rule 6(3D) explaining that such reversal would amount to non availment of

credit to claim exemption from duty where condition of No Cenvat Credit of inputs

is stipulated. The appellant had satisfied the requirement of not taking Cenvat

Credit on the inputs used in the manufacture of exempted goods. I find merit rn

appellant's argument that if the revenue's contention is to be believed, Rule 6(3)

and Rule 6(3D) would become redundant in the statute. The appellant has relied

upon Hon'ble CESTAT's decision vide Order No. tu1528 &15291 WZBI

Ah'bad/O7 dated 21 .06.2007 in the very similar cases of M/s. Shiv Syntehtic &

M/s. Seavenus Synthetics. Hon'ble CESTAT in the said order has held as

under:-

" 2. After hearing both sldes. we find that the law on the oint
stands declared bv the Hon'ble SltDreme Couft in the case of
Chandrapur Ma net (Wired Pvt Ltd Vs CCE. Naoour 1995 (81)

ELI 3 rSC). lt has been held that the reversal of credit of dutv
oriainallv availed would amou nt to the effect as if no credit has
been availed. ln lioht of the above decision. it has tobe held that
the credit availed and revers ed would amount to the situation as
if the same was not availed. thus satisfvino the condition of
N otif i cat io n N o. 3 0/0 4 - C E
3. We also note that identical issue stands decided by the
Tribunal in the case of Fobs Gokak Mi s Ltd 2006 (77) RLT 626
(Tri-Bang). ln view of our foregoing discussion, we set aside the
impugned order and allovv the appeals with consequential relief
to the appellants.".

(Emphasis supplied)

6.2 I find that the impugned order is not what is stipulated in the central excise

law and the adjudicating authority has not correctly appreciated the provisions of

central excise made to deal with such situation. My views are further supported

by the Hon'ble CESTAT's recent decision in the case of M/s. Spentex lndustries

reported in 2016 (338) ELT 614 (Tri-Del) wherein identical issue has been

decided wherein it has been held that reversal of credit would satisfy the

condition of the Notification 30/2004-CE and assesse would be entitled to claim

E4\
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the exemption. Relevant Para 5 of the decision is reproduced below:-

"5. The shon point for decison is the ehqibilitv of the a llant for
exemotion under Notifice tion No. 30/2004-C.E. when thev have
reverse d 6% of the value of exemn ted ooods in terms of Rule
6(3)(i). We find the aDlellants claim on the apolicabilitv of sub-rule
8D) of Rule 6 is teoallv sustainable The said sub-rule provides
for a deeming provision to the effect that payment of amount
under sub-rule (3) should be considered as credit not taken for
the purpose of such exemption notification. The appellant's case
is covered by the said provision as pointed oLtt by the ld. Caunsel
for the appellant even before the introduction of the said sLib-rule
in 2011. The TribLtnal held that payment of amount Ltnder sub-rLtle
(3)(i) of Rule 6 will make the assessee eligible for claiming such
exemption as the present one. We find the case laws relied on by
the td. Counsel for the appellants clearly suppotl their contention.
The decisions of the Tribunal in Life Long Appliances Ltd. (supra),
was affirmed by the Hon'ble Supreme Couft reported at 2006
(196) E.Lr A144 (S C.) We find the ono inal authoitv had fallen

ex lanation 3 of Rule 3 We fin the said ex lan tion h

'fro

in error in not considerinq the said sub-rule (3D) and relvinq on
sno

relevance to the facts of the Dresent case in view of the specific
ptevtsle! of Sab+ule (3D) of Rule 6. ln view of above analysis and
findinqs. we find the impuoned order is unsustainable. and
accordingly. set as/de the same. The appeal is allowed."

(Emphasis supplied)

6.3 I also find that even prior to inseftion of Rule 6(3D) in the statue,

Hon'ble CESTAT in the Case of M/s. JCT Ltd reported in 2017 (345) ELT 2Bg

(Tri-Chan), for the dispute pertaining to the period from Dec, 2004 to September,

2005, has held that availing Cenvat Credit on inputs at earlier stage does not

debar manufacturer to claim at later stage, if reversal is made as prescribed

under Rule 6 (3) of the CCR,2004. The relevant Para of the decision is

reproduced as under:-

"6. On careful consideration of the submissions made by the
learned Counsel for the appellant, we do agree with the
submlsslon of the learned Counsel that at the time of availment
of credit on the inputs it was not known to the appe ant which
inputs will go into the manufacture of said goods but before
clearance of the said goods. the appellant has reversed the
credit altributable to the inputs Ltsed n the manLfacture of said
goods. Therefore. we hold that the reversal of credit is equtvalent

not taken the credit on inouts used: in the manufacture of saidto
ooods. ln that circumstance . the anoellant is entitled to avail the
benefit of Notification No. 30/2004-C.E Conseouentlv. the
demands are not sustainable aoainst the aDoe anL Accordt ngly,

the impugned order is set aside and the appeal is allowed with
consequential relief. if any

(Emphasis supplied)

C.A.q' -{\ u o The Hon'ble CESTAT, Ahmedabad in the case of M/s. Omkar

Textile Mills Pvt Ltd reported as 2014 (311) ELT 587 (Tri-Ahd), relying on the

Hon'ble Gujarat High Court's decision in the case of Ashima Dyecot Ltd
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[2008(232)ELT 580] has held that subsequent reversal of Cenvat Credit at later

stage is sufficient for claiming exemption under Notification no. 30/2004-CE.

Relevant Para 6 of the decision is reproduced below:-

'6. Heard both sides and perused the case records. These proceedings
starled in the year 2007 when show cause notices were issued to the
appellants that benefit of Notification No. 30/2004-C.E., dated 9-7-2004
is not admissible as this notification applies to the goods in respect of
which credit of duty paid on inpLis has not been taken. lt was also
alleged in the show cause notices that appellants did not maintain
separate accounts for inputs as per C.B.E. & C. Circular No.
795/28/2004-CX, dated 28-7-2004, therefore, pro rata credit reversed by
the appellants after the clearance was not correct method of reversal.
There was no mention of the improper reversal of Cenvat amaunts in the
show cause notices. ltl the first remand order. dated 12-10-2010. this
Bench crystallized two /ssues -
(i) That Commissioner has observed that reversal of credit was not
at the time of clearance of exempted goods but at the end of the month
and that benefit of exemption cannot be extended to the appellants.
(ii) That Commissioner obseyed in some cases that credit reversed
is not equivalent to the duty involved on the inputs used in exempted
goods.
6. 1 So far as Point No. (i) above is concerned, this Bench in Para 7 of
the remand order dated 12-10-2010. observed that in view of Gujarat
High Courl's orders in the case of CCE v. Ashima Dyecot Ltd. [2008
(232) E.L.T. 580 (Guj.)l and CCE, Ahmedabad v. Maize Products [2008
(89) R L r. 211 (Guj.) = 2009 (%a) E.L.T 431 (Guj.)1, reversal of credit
even at the aDoeal staae has been held to be in accordance with Iaw. ln
the case of CCE v Ashima Dyecot Ltd. (supra). Hon'ble Gujarat High
Couft relied upon Allahabad High Coutt's judgment in the case of Hello
Mherals Water (P) Ltd. v. UOI (supra) where it was held that reversal
can be made after clearance of ooods also and benefit of Notification No.
15/94-C.E dated 1-3-1994 was held to be admissible. C.B.E. & C. vide
Circular No. 858n 6/2007-CX, dated 8J1-2007. also clarified that in view
of Supreme Courl's iudqment in the case of CCE. Mumbai-l v. Bombav
Dveins Ltd. [2007 (215) E.L.T. 3 /S. C.)/, a/so relied upon bv the
appellant, Cenvat credit reversed later is sufficient for exemption under
Notification No. 30/2004-C.E.. dated 9-7-2004. Accordin gly, the issue of
reversal of Cenvat credit for the entitlement of Notification No. 30/2004-
C.E. was settled al rest in view of the law laid down by Gujarat High
Courl and only verification and adjustment of Cenvat credit reversal was
required as per Para 7 of the judgment in the case of CCE, Ahmedabad
v. Maize Products t2008 (89) R.L.T.211 (Guj 1= 2ggg (234) E.LT 431
(Gut )1.'

(Emphasis supplied)

6.5 Similar views have been held by the Hon'ble CESTAT in the case

of M/s. Asarwa Mills reported in 2009 (24q ELf 748(Tri-Ahd). Relying on above

decisions and in given facts of the case, I am of the considered view that the

view taken by the adjudicating authority is not correct, legal and proper and the

appellant is entitled to avail the benefit of exemption notification 3012004-CE

where reversal under the provisions of CCR, 2004 has been made and is not in

dispute.

7. ln view of the factual and legal position, as discussed above, I hold

that demands confirmed do not sustain in impugned order. Hence, lset aside

impugned order and allow the appeals filed by the appellant.
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8. Since, the demand is nol2sust"in"ble, the order for recovery of

interest and imposition of penalty will not survive.

:rffi r-drur E-T ff r€ 3rqrd 51 frrcnr 5q{tril iltt t f+qr ordr t.

The appeal filed by the appellant is disposed off in above terms.
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To

Mis. Omkar Synthetics Pvt Ltd,
Office No. 237,
Sagar Complex,
Jashonath Chowk,
Bhavnagar 3M001
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Copy to:-
1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,

Ahmedabad.
2. fhe Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.
3. The Joint Commissioner, GST & Central Excise, Bhavnagar

Commissionerate, Bhavangar.
4. The Assistant Commissioner, GST & Central Excise City Division,

Bhavnagar.
5. Guard File.
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