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Passed by Dr. Balbir Singh, Additional Director General [Taxpayer Services), Ahmedabad
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In pursuance to Board's Notufication No, 2672017-C.Ex.[NT] dated 1710217 read
with Board’s Order No, 057201781 dated 16,1 1L2017. Dr, Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appomted as
Appellate Authority for the purpose of passmg orders in respect of appeals filed undey
Seetion 35 of Central Excise Act. 1944 and Section 83 of the Finance Act. 1994
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Arising oul of above mentioned OO0 issued by Additional /Joint/ Depury | Assistant
Commissioner, Central Excine / Service Tax, Rajkot / Jamnagar ! Gandhidham

7} whasat & ofEEd & 19 U 0T | Name & Address of the Appéllants & Respondent -
M/s INARCO Limited, 1129/B, Ghogha Road, Bhavnagar,,
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Any person agerieved by this Order-in-Appeal may file an appeal 1o the approprinte authory
m bhe followimg wiay
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Appenl to Cusioms, Excise & Service Tax Appeliate Tribunal under Section S50 of CEA, 1944
! Under Section 86 of the Finance Act, 1994 an appesil lies o)
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The special bench of Customs, Fxcise & Service Tax Appellate Tribunal of West Block Noo 2
R.K. Puram, New Delhi in all maiters relating to classification and valuation
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To the West regional beneh of Customs, Excise & Service Tax Appellate Tribunal [CESTAT) as,

2wl Flpor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1a) above
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The np{pmpl ta the Appellate Tribunal shall be Gled in quadraplicate in form EA-3 [ as
prescrbed under Rule B ol Cenital Excise (Appeal) Rules, 2001 shall be aceompanied
apunst one which at least should be accompanied by a fee of Rs. 1,000/ R 50 -,
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The apperl under sub section |1 !ill' Section 86 of the Finance Act, 1994, w the Appellate
Tribunal Shall be filed in quadraplicate in Form S.T.0 as pre&-rnh-r.a under Rigle fr[‘t'l af the
Semiee Tax Rules, 19094, and Shall be accompanied by a copy of the order appealed against
[ope ol which shall certifiesd copy] and - should arccnimi 11.;:- g feey s 1000/
where the amount of service tax & mierest demandse -&-Hgl‘lﬂ‘t.\ evied of Rs, 5 Lakhs or less,
5. where the amount of service tax & interest demanded & penalty letaed 1= more
than five lnkhs but not exceeding Ks, Fifty Lakhs, Rs 10,000/ where the amount of service
tax & intorest demanded & penalty levied s omore than fiftv Lakhs rupees. in the form of
rossed bank draft m favour of the Assistant strar of the bench af nominated Public
r Bank n!!| the place where the hepch of Tobunal is situated . | Application madde for
arant of stav shall be accompnmed by & w ol Bs.200/ -
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The appeal under sub section (4 ;m:lll.!m of the section 86 the Finance Act 1994, shall be
filed in For ST.T as prescribed under Rule "Tlé.ﬂ & 9{2A) of the Service Tax Rules, 1993 and
shall be accompanied by a copy of order of Commissioner Central Excise or CommissioneT,
Central Exeise !’fpmm fone of which shall be a certified copy) and copy of the order passed
by the Commissioner authonzing the Assistani Commissianer or Deputy Commissioner of
Central Excise; Service Tax to file the appenl before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 5F of the Central Exmse Art,
1944 which is also made E?Flwut:}u pis Service Tax under Seetion 83 of the Finatice Act, 1994,
an appeal nﬁnm this order shall be before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penaliy are in dispute, or penaity, where penalty alone 1% 0
Elzmpulc, provided the amount of pre-deposit payable would be subject to & ceiling of Rs. 10
JOMEHN,

Under Central Extvise and Service Tax, *Duty Demanded” shall include

[1% amount determined under Sectiom 11 1

i amount of erroneous Cenvat Credil taken;

{iiil amount payable under Rule 6 of the Cenvat Credit Rules

~ pnn'l'dﬂl further “that the provisions of this Bection shall oot apphy 10 (ST P

ﬁi?pllcanun and & s B{in:]mp. before any appeliate authority prior o the commencement af
the Finance (No.2) Act, 2014
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A revision aﬁp]']tﬂT.:éJn les 1o the Under Secretary, |t Governmenl of India. Revision

.g| licatio mit, Mmmistry of Finance, Department of Bevenue, dth Floor, Jeevan Deep
uilding, Parliament Street, New Delhi-110001 under Section ASEE rrlf the CEA 1944 in

respect of the following case, governed by first proviso o sub-section {1 of Sectioni- 358 ibid
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In case of [q!m lizss af %u-:-r]s, where the loss oocurs in transit from o fActory B0 a wiarehouse o1
to another f@ctors or from one warchouse to another during the course of processing of the
goods in a warehouse or in storage whether in o factory or in a8 warehouse

WA & awe Bl gz m oy @ G g @ o ¥ fafawir & wgEs e me oo wh oo
?ﬂmmaﬁﬁgtﬁmtm#,mnmﬁ-ﬂmmﬁwﬂ?ﬂﬁmﬁﬂmh
[

In case of rebate of duty of excise on goods exported 1o any country or termitor ::urﬂihﬁ Indin
of on excisable materil usged m the manufacture of the goods which are exported to any
eountry or terrtory outside India.
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Credit of any duty allowed tg be utilized ltlwur:El;i“ yment of excise duty op final products
under the provisidns E;ar this Act or the Rules made there under such order 1s F_&JE.‘nﬂtl hﬁ;’ the
Commisstoner [Appeals) on or after, the date appointed under Sec. 109 of the Finance [No.2}

Act, 1998,
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The above apphication shall be made in duphicate in Form Ko, EA-S as specified umh:qhﬂulr 9

of Central Excise Jﬁé‘?‘“m Rules, 2001 within 3 muﬂgﬁa from the date opn whi e ortler

sought to be appe AEAinEl i\ Communi tT and shall be accompanied by lwo copes !.GE'I'I-

af the 010 and Order-I0-Appeal, [1oshould also be Scoomparnie ?} EE::u -.r-L_F[ TR-f Challan
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evidencing paviment of prescribed fee as prescribed under Section
Major Heaid of Account.
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The revision application shall be accompanied b u fee of Re. 200/ where the amount
involved i Rupees One Lac or less and Ha. 1000/ where the ameunt involved is more than
Rupees One Lar.
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covers various numbers of order- in Original, fee lor each 0.1.0, should be pakl in the
aforesaid manner, not withstandmg the fact that the one appeal to the Appellant Tr unitl or
the one & Iﬂllt:im:nn 1o the Central Govt. As the case may be, s filled o avoid scriptoria work if
excisirg /s, 1 h fee of Rs, 100/ - for each.
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Attention is also m!.;iit-:d ta the rules covering these and other related n'!f.nprs contained i the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1984,
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For the elaborate. detatled nnd latest provisions relating 10 filing of appeal o the higher
appellate authority, the appellant mav refer to the Departmental website wiw cher miy, in

& A, 1944, unider
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ORDER-IN-APPEAL

The Assistant Commissioner, Service Tax Division, Bhavnagar, | hereinafter referred to
as "the appellant” ) has filed this appeal against OIO Mo, 81/AC/STAX/DIV/2016-16 dated
08.02.2017 (hereinafter referred to as “the impugned order”] passed by the Assistant
Commissioner, Service Tax Division, Bhavnagar | hereinafter referred to as * the adjudicating
authority”) in the case of M/s. INARCD Ltd., 1129/B, Ghogha Road, Bhavnagar [hereinafter
referred to as “the respondent”)

2 Briefly stated, the facts are that the respondent had incurred expenditure of Rs,
10,53,428/- on foreign tour made by their authorised person {employee} during the period F.Y
2009-10 to 2013-14 (Upto February 2014} for which a demand for <ervice tax amounting to Rs,
1,20,886/- was proposed vide SCN F.No. V/Adj-D4/STAX/DIV/2015-16 dated 30.09.2015. This
notice was adjudicated vide the impugned order, wherein the adjudicating authority dropped
all the proceeding initiated vide the show cause notice dated 30.09.2015,

3 Feeling aggrieved, the department had filed the appeal on the following grounds :

» That the authorised person of the respondent had made foreign tour for promotion of
business, and the promotion of business activities are appropriately falling under the
category of “Business Auxiliary sarvice” as defined under Section 65(19) of the Finance
Act, 1994 and relied on the definition of “taxable service” as defined under Section
65(105)(zzb) of the Finance Act, 1994 [{zzz)- to client, by [any person| in relation to
business auxiliary service] ;

e That w.ef 01.07.2012, the service provided by an employee to the employer in the
course of or in relation to his employment is not included in the definition of “service”
and hence no service tax is liable to be paid on it from 01.07.2012. However, the
adjudicating authority has orred in applying the aforesaid provisions for the service
provided by the authorised persons during the period prior to 01.07.2012 { i.e. from
01.04.2009 to 30.06.2012);

o That the impugned order be set aside, demand be confirmed alongwith interest and

penalty;

4, The respondent, had filed the following cross objection against the department appeal
filed by the appellant;

e That any service provided by employees to the employer of the company would not fall
within the scope of “Business Auxiliary Service” and submitted that only services of
promotion or marketing or <ale of goods produced or provided by or belonging to "the
Client’ was covered within the scope of the said service;

s That employee cannot be termed as 'client’ and therefore the said service in question 15
not covered under the scope of "Business Auxiliary Service™ even prior to 30.06.2012;

» That prior to 01.07.2012, the service tax was levied on the basis of the positive list of
services which were defined unider erstwhile Section 65(105) of the Finance Act, 13534
On perusal of the taxable services referred to in sub-clause [105) of Section 65 of the
Act, the same did not mention the services provided by the employee to its employer as
a ‘taxable service’;

s That the show cause notice was barred by limitation of time;
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5 Personal hearing was held an 22.03.2018, Shri. Devashish K. Trivedi, Advocate appeared
on behalf of the appellant and reiterated the submissions made in the appeal memorandum
and also submitted a copy of another set of written submission dated 22.03,2018,

B. The appeal was filed before the Commissioner {Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals} / Appellate Authority as regards to the case of
appellant vide Board’s Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No, 05/2017-5ervice Tax dated 16.11.2017 [ssued by the Under Secretary (Service Tax),
G.0.I, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing.

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals,
cross ohjections and the submissions made by the appellant and respondent. The issue to be
decided in the appeal is whether the expenditure of Rs. 10,53,428/- incurred by the respondent
for the period from 2008-10 to 2013-14 on foreign tour by the authorised person falls under the
purview of “Business Auxiliary Service” or not.

a | find that adjudicating authority has observed that the persons who travelled abroad
were employees of the respondent and therefore the expenses on ‘foreign tour” by the
employees do not fall under the purview of "Business Auxiliary Service” as  defined under
Section 65(19) of the Finance Act, 1994 and hence the respondent is not liable to pay service
tax on "Business Auxiliary Service” for the said purpose.

9. Here 1o decide the issue, the definition of “Business Auxiliary Service™ defined under
Section 65{19) of the Act is reproduced below :
[{19) “business guxiliary Service” Megns Gy service n refation 1o, —

(i} promation or marketing or sale of goods produced or provided by or belonging [o the chent, or
{ii) promotion or marketing of service proviged by the client; or
fiii) any customer care service provided on behalf of the client; or

fiv) procurement of goods or services, which are inputs for the client; or 3fExplanation.— For the
removal of doubts, it is hereby declared that for the purposes of this sub-clouse, “inputs" means
all goods or services intended for use by the client;]

{v] production or processing of goods for, or on behalf of the chent, or
fwi] prowisian of service on behalf of the client; or

{vif) @ service incidental ar auxiliory to any octivity specified i sut-clauses (If to {w), such as
billing, issue or collection or recovery of cheques, payments, maintenance of eccounts ond
remittance, inventory management, evaluation or development of prospective custamer ar
vendor, public relation services, manggement Of Supervision, ond includes services as o
commission ogent, S{but does not include any activity that amounts te “manufacture” of

excischie goods. |

Here, | find that the persons who travelled abroad were the employees of the respondent and
not the clients of the respondents, so the employees do not fall under the purview of the Business
Auxiliary Services and hence, the respondent is not liable 10 pay garvice tax an the forelgm tour under
taken by the employees of the respondent. Further, the services rendered by employee to employer
during the tourse of employment is not taxable as is not covered under the definition of sarvice under

Section 65{b}[44) of the Act.
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10, Eurther, | find that before 30.06.2012, the service tax was levied on the basis of the positive list
of services which were defined under erstwhile Section 65(105) of the Finance Act, 1994 wherein there
s no mention that the services provided by the employee fo its employer is a 'taxable service’.
Accordingly, | agree with the impugned order passed by the adjudicating authonty holding that the
service provided by the respondent does not fall in the purview of “Business Auxiliary Service” and
reject the departmental appeal fiked.

11, In view of above, the impugned order dated 08.02.2017 is canfirmed and departmental
appeal filed by the appellant is rejected.

12. The appeal filed by the appeliant stand disposed of in above terms.
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(DR BALBIRSINGH)
ADDITIONAL DIRECTOR GEMj W:
AZLL AHMEDBBEAD.

Date; 032018 F.No, VZ2UEAYBVR2017

BY RPAD.

To.

1} The Assistant Commissioner,
Service Tax Division,
Bhavnagar,

2 Mis INARCO Lad..
| 129/R, Ghogha Road,
Bhavnagar.

Copy to !

The Chief Commissioner, CGST & Central Excise. Ahmedabad Zone.
The Principal Commissioner, CGST & Central Excise, Bhavnagar.
The Assistamt Commissioner, Service Tax Division, Bhavnagar.

The JuAddl Commissioner , Systems, CGST, Bhavnagar

Guard File.
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