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Date of Order: T Date of issue:
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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,

Rajkot / Jamnagar !/ Gandhidham

NTHal & wfard) &1 717 Ud 9ar /Name&Address of the Appellants & Respondent -
1. Milan Ginning Pressing Pvt. Ltd., Nr. 440 KV Sub-Station, NH- 8 A, Limbdi.
Surendranagar.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 13994 an appeal lies to:-

Ao Heawa § wEEEud B AT O qEd. S oA 9w vE Har Ny sreniieer $r @6y ds, dwe sl |
Z}ITIQ?'TWH?W F ool mie o

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2. R.K. Puram, New Delhi in all
matters relating to classification and valuation

3t ofteoe 1(a) # sa0 v ardel F serar O @l e @ gew, ST 3o Uew Ud #EEw WO sarniEe
(Freee) #1 e sei difs, | G aw, SEETE Hew FEET HEEGEG. ookt B A S AR i

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Flocr, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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Haflrd groe 1 o, 3% A 3w g # e anfge gl wata e Fmnfirsor & erar fPug & | wuea yR (8 3D ¥
AT HdEA-TT F =T 500/ U F A qew SH F=ar gen |/

The appeal to the Appellate Tribunal shall be filed in gquadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1.000/- Rs.5000/-, Rs.10.000/- where amount of duty demandfinterest/penalty/refund is uptc 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst Registrar of branch of any nominated public
sector bank of the place where the bench of any nominaled public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a tee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of th; Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Ru"' 1} of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which ahﬁjﬂf be::ceﬁifiad copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & inlerest demanded & penalty levied is~ more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & /interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of.stay shall be accompanied by a fee of Rs.500/-.
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The appeai under sub section (2) and {2A) of the section 86 the Finance Act 1984, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1394 and shail be accompanied by a copy of order of Commissioner
Central Excise or Commissioner. Central Excise (Appeals) (one of which shali be a certified copy) and copy of the order
passed by the Commissionar authorizing the Assistant Commissioner or Depuly Commissioner of Central Excise/ Service Tax

to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of tne Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1594 an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute. or penalty, where penally alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iit) amount payabie under Rule 6 of the Cenval Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

T FER H GaAllerT sdes

Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of india, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building. Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

I A F Tl JEAE F A A e gERaw A e R e @ aET T ¥ s S alie a1 R i e @
T el o e e @ @Y WER g IR & N, m%ﬁmngﬁmwﬁm#wéﬁm e wEE a1
Wmmﬁm%mm%mﬂﬁm

In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

ST & ET Al v W AT 1 AE W W oA § R F gues s A WOl w8 e 3 e & ge (e &
e A S awa § aner TR o ar = e & omh &

in case of rebate of duty of excise on goods exported to any country or teritory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India

R IR YFF F OIS U R ST & @, AU AR W e e e
In case of goods exporled outside India export o Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utiized iowards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act. 1958.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule. 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed againsi is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under Major Head of Account.
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The revision appfication shall be accompanied by & fee of Rs. 200/~ where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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in case, if the order covers various numbers of order- in Original, fee for each Q.LO. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 iakh fee of Rs. 100/- for each

TAHMT FEET Yok sfufaaE, 1975, & Wl & EER gAY vd vEw ey o9 W BufRa 6.50 s @
ERD I I A T F e AT

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear 2 court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Couit Fee Act. 1875, as amended.

EET . SeAU 300 UeE UE Haed s samnfuewer (@ fafE) Tmemedr 1982 & wiE va ey wEleud ATAEl F
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service

Appellate Tribunal (Procedure) Rules. 1982.

Feg Hdel WS w1 Hde aﬁ'@?-f A HET@H e, frae T FdeEw s F fov, wderdt fwnf dewse
www.cbec.gov.in &I 3@ H&d B |

For the elaborate, detailed and |alest provisions lelaung o ﬂHng of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.chec.goy in




Appeal No: V2/19/EA2/BVR/2017
.- ORDER IN APPEAL ::

The Principal Commissioner, Central Excise & Service Tax,
Bhavnagar (hereinafter referred to as ‘the appe!'ant-department’) has filed the
present appeal against the Order-In-Original No.R/64/2016 dated 01.12.2016
(hereinafter referred to as “the impugned order”) passed by the Assistant
Commissioner, Service Tax Division, Bhavnagar (hereinafter referred to as “the
sanctioning authority”) in the case of M/s. Milan Ginning Pressing Private Limited,
Near 440 KV Sub-Station, NH 8A, Limbdi, Distt.: Surendranagar (hereinafter

referred to as ‘the respondent)).

2. The facts of the case are that the respondent filed refund ciaim of
Rs. 6,46,321/- under Notification N0.41/2012-ST dated 29.0v.2012 being service
tax paid to various service providers for rendering taxable services in relation to
export of goods for the period Dec-2015 to March-2016. The query memo was
issued by the department vide letter dated 27.10.2016 stating that Custom House
Agent mentioned in the shipping bills is different from the Custom House Agent
who had issued invoices. The respondent vide their letter dated 24.11.2016
submitted compliance report to the sanctioning authority, who sanctioned the

refund claim vide impugned order.

3, Being aggrieved with the impugned order, the appellant-department
preferred the present appeal on 31.03.2017 on the ground that the sanctioning
authority has erred in accepting self certified copies of computer generated
inveices which did not bear the signature of the service provider and considered
these invoices as valid invoices as per condition prescribed in para 3(h)A & B, that
the sanctioning authority has erred in accepting these invoices without certificate
as required under conditions of Notification No. 41/2012-ST dated 29.06.2012.

4. The respondent vide their lette: dated 2..04.2017 submitted
Memorandum of cross objections wherein it has been stated that they have
submitted relevant undertaking along with Form-A stating that “rebafe has been
claimed for service tax which has been actually paid on the specified services
used for export of goods”; that they have provided relevant invoices in respect of
services received, copies of ledger account of service providers, copies of Bank
statement evidencing payment to service provider, therein satisfying condition 3(h)
of Notification No. 41/2012-ST; that the condition of use for services for export and
payment of service tax is satisfied from the said documents; that refund claim
should not be rejected only on the ground that they have submitted self certified

computerized generated invoices.
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5. Personal hearing in the matter was held, which was attended by Shri
Rishit Begadia, Chartered Accountant on behalf of the respondent and submitted
that the department has preferred appeal on the ground that Notification No.
41/2012-ST dated 29.06.2012 has condition of original invcices whereas refund
has been sanctioned on computer generated invoices; ihat the exporter has
submitted all original invoices related to present refund claim duly signed by their
service providers; that the refund is sanctioned correctly on the computer
generated invoices; that since all original invoices have been submitted, the
appeal of the department may please be rejected. No one from department

appeared for the hearing.

FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
appeal memorandum, Memorandum of cross objections and submission made

including at the time of personal hearing.

6. The issue to be decided in the present case is as to whether the
impugned order sanctioning the refund claim filed under Notification No. 41/2012-
ST dated 29.06.2012, on the basis of self certified copies of computer generated

invoices, is proper or otherwise.

f. | find that the appellant-department has contended that the
sanctioning authority has considered self certified copy of computer generated
invoices instead of original invoices, for sanction of the refund claim, whereas the
sanctioning authority has relied upon Order-In-Appeal No. BHV-EXCUS-000-APP-
095-16-17 dated 07.07.2016 wherein it has been held that mere want of a
certification with regard to correctness of computer generated invoices would not
hold the ground for rejection of legitimate benefit of refund. The respondent has
submitted copy of all such computer generated invoices with the Memorandum of
Cross objections also. | find that the invoices contain name of exporter, nature of
service provided, shipping bill number, vessel name, taxable value of services and
amount of service tax paid. It has also been mentioned on the body of invoices
that “computer generated invoice, no signature required”. The respondent has

declared in Form-A submitted along with the application of refund of service tax

_that the refund has been claimed for service tax which has been actually paid on

the specified services used for export of goods. | find that the facts of availment of
taxable services in relation to export of goods, payment of service tax on these

services and export of goods, have not been disputed by the department. The self
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certified copies of all such invoices establish the availment of services in relation to

the export of goods. The submission of computer generated invoices issued by the
service providers is the procedural requirement, for which the respondent, being
service receiver, cannot be held responsible. Therefore, | find that the refund
sanctioning authority has rightly condoned the procedural lapses in the form of
submission of computer generated invoices instead of original invoices. It is settled
law that the substantial benefit cannot be denied for want of minor procedural
lapse. Therefore, | do not find force in the contentions of the department.
Accordingly, | have no option but to uphold the impugned order as the issue has
been clarified by CBEC also vide Circular No. 112/6/2009-ST dated 12.03.2009 as

under:

[ VI [Authorities granting refund | Normally _certified copy of the |
are insisting on original | documents should be accepted. Only
documents such as invoice, | in case of in-depth enquiry original
BL, SB, BRC etc. Such|documents can be verified.
documents are  required
under the law to be kept in
the Head office for audit.

Refunds are denied on this
ground.
8. The CESTAT, New Delhi in the case of Suncity Art Exporters

reported at 2016 (45) S.T.R. 411 (Tri. - Del.) held that:-

“3.  Without going into the individual reasons for denial of refund claim in eacn
and every case in respect of each and every issue, we find that in some cases

refund stand rejected for non-submission of original invoices raised by the service

providers. The appellant’s contention is that such invoices which are computerised
invoices have been down-loaded through the internet and have been held to be
valid invoices in number of cases. Reference is made to the Tribunal’s decision in
the case of CCE v. Gokul Refoilds & Solvents Ltd. reported in 2012 (286) E.L.T. 62
(Tri.), which allowed the refund claim even on the certified photocopies. Similarly.
in the case of Creative Architects & Interiors reported in 2012 (26) S.T.R. 477,

precedent decisions were taken note of and it was held that Cenvat credit is not to

be denied on the basis of computer generated invoices. L.earned Advocate submits

that the said invoices contained all the details like container number or shipping bill
number, bill of loading number, etc., and fully establishes the availment of the
service used in the export of the goods.”

4. In view of the above, we find that the denial of refund of service tax on the said

ground is not in consonance with the precedent decisions referred (supra) as also
in terms of the Board Circular No. 112/6/2009-S.T.. dated 12-3-2009. We

N\
Q&J‘ \,:Q accordingly direct the Assistant Commissioner to verify the appellant’s refund claim
afresh.

9. In view of above facts & circumstances, | do not find any merit in the

appeal filed by the appellani-department and hence the appeal is rejected.
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9.1. | The appeal filed by the appellant stands disposed off in above terms.
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Commissionerate, Bhavnagar
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(i) M/s. Milan Ginning Pressing Private Limited,
Near 440 KV Sub-Station, NH 8A, Limbdi,
Distt.. Surendranagar
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2).The Assistant Commissioner, GST & Central Excise Division, Surendranagar.

3) Guard File.
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9.1. The appeal filed by the appellant stands disposed off in above terms.
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(i) Mis. Milan Ginning Pressing Private Limited, i) . e ffeser ofdeT W fafes,
Near 440 KV Sub-Station, NH 8A, Limbdi,

Distt.: Surendranagar wyo foh.al. FE-TUT AN,
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2).The Assistant Commissioner, GST & Central Excise Division, Surendranagar.
3) Guard File.
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