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q

rr

(A)

(1)

In pursua[ce to Boarcl's Notificatior.r No. ,2612012 -C.Ex.(NT) dated lT.lO.2\T read
with Board's order l{o. 05i 2017-sr dated 16.11.2017, Dr. Balbir siirgh, Aclditional Director
General of ra-\payer Services, Ahmedabacl zonal unit, Ahmeciabad has beer.r appoirted as

fPPellate Authority fcr the purPose of passing orrlers in respect of appeals fited urider Section
35 of Central Excise Act, 1944 arld Scction 85 of the ]rinance Act, 1994.

3rqt 3nqira/ suFrir .llr{FI;ri rqr{rfd/ sdErfi Jr.{far, &diq 3;q6 gra/ fr-drdF{, {IJ-6iC / Sfs{ri{
/ rrirftn+t f,drd i.r{f,ifud uri "qF Jna?r d 

-{68,' 
/

Arising out of above mentioned oto -issuecr by Acrditional/Joint/ Deputy/Assistant
Cornmissi<.rner, Central Dxcise / Service Tax, Rajkot / Jamnagar / Gandhidham :

3fflil6-dt & rfiaffi +r aTFI (rd cilr /Name c1, Aclctress ofthe AppellantE & Responrlent :

l.M/s l.akshpi steel Rolling Mills Utrtt-II, plot No. 57,SBy Road Alang, Bhavnagar
2. Shri Anil Kumar D. Jain partner of M/s Lakshmi steel Rolling MiU; Unit-II -

Ts :n*(yfist t arfua +)g -qed ft'qhfi.rd irfr* fr Jq -ffid crlfciffi / vrl$ryor 6 
"ro]rql dIf{ 5{ fliFdr B t/

l_"y.q"I^Eg-! $gqeved by this Order-in Appeal may file an appeal to the appropriate alrthorityln tne lollowrng way.

W^f.* ,adrq -3icl{ rlF+ !?i *orfi trffiq ;?IIqrR-*-$r + cfA J{Srfr fr;ft{ r.cre aro<6
3rftlrfi{a ,1944 6i trRr "35rJ s- rrlra r-q Faca afirficq, tgs+ frr rrRr 86 fi yd:ta
ffifda 1116 #r.r s+dT i t/

+?p:11-,r-9y,s,:T:, D"Igol:e Service Ta_x Appeltate Tribunat under Secrion 35ll of CEA, 1944/ unoer sectlon AO ',t the f inance Acl, l9q4 an apl)eal lics to:

d?tr-61vr {an6a S e?<Ft13 {teft firrd {ffl rla., idq 3.(c6f, ?t6h 1rd e-dr6r t{qtfin
:frqfi0-6t"r. +t Erls qr6. d+. .?Y6 a 2. 3rr{" + hq nt ftFdr. +t fi'"ilfr qrB(, u
the special bench or' customs, Excise & Service tax Appellate'Tribunal oI wesi rilock tto. 2.R.K. Puram, Nerv Delhi in all mattcrs relatiug to .iui"if,iitio" 

"ntl 
valuation.

5q{f*'d cffi( l{aj i rai(, 4q yqrd} + 3{f,rdr ?Is sst 3{ffi €fqr et,+,. ffIq rqn er@. rd

1ffil\.d]q TT{+rq"{R*z) fi cfrYn etfi{ S86r. effi?r-.rd iltsrdT e{da" }Rrci
3r6EqErd 34ootr, frl fi aril qrtFr' 
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To-lhe Wesl,regton?l pfnch ol Custonrs, Ercise & Scrvrcc Ta:x n ppellatc Tribunal ICESTATI ar2nd Ftoor. Bha"umali Bharvan Asanvc Ah;iea;bad-Jgorl rL*i; Eii;';i 
"ipi}i"'tiH.1:iri"',i 

i.mentioned in para l(a) above

(ii)

W.



(iii)

(B)

yffdrq;srqrfufi{ur t sqsr 3rq il qrad 6{i t Rq &;ftq racr{ RI6 1sfi-ay lM, zoor,
t H{4- 6 fi Bi{Jrd Fririftd Br ar} i.n oe-e +l Er:r cfui fr q+ B.qT arar urftr r 5+fr t
rs t rq r'*' cft * rfir, s6r JiqK e6 ffr afrr ,dqrs fr airr 3ik .rqrq] 4a rai-ar,. lqt' s

ars qr rst 6rr, 5 ruI 5c( qr 50 ainq Fc(. d?i 3{ird 50 .Trg rcq S Jrfu6" t d rarr:
1,000/- Erlt, ,000/- r.l{ 3l"rdr 10,ooo/- qt or ftrift-a ff eT6 6I cfr s{rd +tt Ftffla
ri.q +r ar"rar+, €riftd 3{trrq ;qrqii-flTr 6r qnsr * s6rfo {F+"rr } ;nq t ffi st
drdG-fr+ dtr a; t6 edrr JTt terfiid d-q srq. adrx Rtqr Jrfrr qG(' r +idfu grtrd sr srrt?fla,

*-+ 6r rg lnsr A dar qri6r' 
"16r 

€-dft)-d Jrffiq ;orqrfufi{ur ffr srn{r Rrd t I F?rrra'}ne?r
(€ 3fi$ * frq $r-da-q{ *. €rar 500/- wv +r Btrtfra T6 ilflr anar o}an tt

The aDDeal to the hDoellate Tribunal shall be filed in ouadruolicate in form EA-3 / as
nrescri6ed under Rulb'6 of Central Excise lAppeall Rulesl 2OOl and shall be acr-omnanietl
heainsr one uhich irt leasr should be accbrhhanied br a fee of Rs. 1,000/- Rs.5000/-,
R"s.10.000/ where amoullt of dulv demarrd/inleresr/penaln /refund is upto 5 La( , 5 Lac to
50 Lac anil above 5r) Lar resoeclivelv in tlie furm df crossi'rl bank drafi itr favour o[ Asst.
Regisrrar ol branch cf anv nom inaLed 'o 

u blic seclor banl< o[ the place where rhc ber.ch ol any
noiilinated oublic stctor bank ol the nlace rvhere the bench of lhe lribunal rs sitltatld.
Aonlitation inade for Q.rant ol sta\ shall lre arcornpanted bv a tee of Rs. 500/-.
yqrdrq ;qrqrlrla,aur fi Tlfler 3rllfr, fa-cd $tt]taqfl, 1994 +} qRr 86(1 ) + 3rdrld i-dr6f
Frqror&, 1994, Ar Gr{ra 9(1) t ir6d fttf'ft-a cry s.r. s d arr sfui fr ff sr si;efr uE rs]
€rrr f;fr :n{v * lar,s irfim fr rr4 d, 3{St cfa aPr d sfrra 6'{ (5frri t (.fi clA rfrrFia
d* qrftq 3ik gile' fr f,fl t 6fl u6 qfA * ff:r, sdr d-dF{ 6r ffi ,eqrd fi *i-rrr :itt rrrrqr
,lqr s4tf,r. 5q\r 5 drsr ql,frt 6fr, 5 alruI {c(t qI 50 drs {q(' {6 3l2rdl 50 drtr $cE t
ffi-+'[ 61 sHrr: 1,000/- rq{, 5,0001 srt} 3T?rqr 10,o0oi 5qA 6r frqlftd ilqr T6 ff cft
ra-a Ar A*ta it.a mr errrira, €EfQa yffirq;qlqfufl"T fr snsr * 65s4'rGren *
rr, 1 ffi e{i €dft-frfi #i + Sd; rdRr Jrfi XsiGrd *6 SrrFc 4aRl fuqr 3r4r qGc t [dm-d

sTtrd +T erJrarfr. *+ d;r ss ?rct Ji fr;T urfr(' rdl €tift-d 3rq-eq iqTqTfusilT ffr sr|El FPra H r

rqrra :n&r (€ :i.it r &'Rt'vrica-q+ + €Fr 500/- $cq 6r fadftd ?jG dffr ** il* ,/

The aDDeal trnder sttb seclion {l}of Section 86 of lhe Finance Act, 1994. lo the-Appe]lale
Trihrrnil Shall be filecl in ouadiuplrcate in Irorm S.T.5 as prescrrbed under Rule 9{ l) ol the
Service Tax Rules. 119-1. ahd Shall be accompanied by a copy ol the order appqaled agal!st
tone of which shall lrc certified copv) and should be accompanred by a -tees-ol .Rs luou/
where the amount o[ service lax &-ihlerest clemanded & penalty-le-rle(l ol Ks 5. Lakr]s or less.
Rs 500O/- where lhe amounr ol service [a-\ & rnteresl dqEandeq tc pinalt] levled r^s morc
inin-fiud laklrs but r'rol exceedjnq Rs. Fiflv Lakhs, Rs. 10,00-0/- where rhe amotlnl ol ser'"rce

iil &"i,iti?iiia".mdna"J-t EnEliv Ie,led is moie. than fiJri La.khs rupges, in the.[orm ,of
crossed bank drafl in favour 01 l]ie Assiltan1 lte.glsfrar. ol the bench ol nomrnaTeo rllDll(.
s;i;;"B;'['of thi ijiai] wh"re tlte bench oi Tri5qnal is situaled. / Applicalion madr lor

iruni'oijtav shall be'accompanied br a fee of Rs.500/-.

fiaa nftff:rqr 1994 6r qRr 86 fr ic-qRr}t (2) (rd (2A) h 3iillrd EJ fi rr$ 3rfffr, ddr6{

rfiq6drdr, 1994, t Ifuff 9(2) lii 9(2A) * aOa Fitrl.ka ctld S.T.,7 dt fi sr si;]fi aa 3-{t {Er

$r+ra fidrq 5fird efe; Jfirdr lrq4-d 1yqrd). aEfiq sisrd tja; rd|{r ciftd .lGlr fi qffi{i

r#a +t (rfri t ('s;- cfr qaT{id "6ffi arftq Jit{ 3n ,rrrd zraRT {6r{6 }q-+a lJzF 3lvEr+-a,

i;frq :.qE eria/ gEr.F{, +l 3Tqrfrs ;qmrfu+{sr sf 3446fr aT +ri +r frfer li dr; il*l EI

qfr eR gEr A $dra {,rff dJfr | /
The aooeal uncler suo seclion l2l dnd (2ql ol lhe seclion 86 the Fintrnce Act loQ4, -shall 

be

ii.,t'iii-t * St.ias i,resrribed Lrirder liule 9 (21 & 9l2Al o[ the Service Tar Rules. lq94 and

"iiuil 
b. ..como"ni"tl bv a cop\ o[ orcler o[ Commissioner Central Excise or Commissioner,

c""i."ir*.ii l[oo.,it"r'ton. rjlwhich shall be a cerrified copy) and copy of the order passed-

r,i ihe Co*miis'irin,.r 'airrhorizing th( Assrstant Commissioner or Depuly ('ommisslon(:r ol

iL"iirt A*i"ii Ssrvlie T,rx ro fil"'i he appeal before the Appellale TriLunal

€,a+r qra. *-fi-q 3aqr4 ersq' (rE fflf,{ $ffiIq qrft-d'{ur ($e.c) h cft 3lfui + 4rr* a idlq
y.sre'rrc+ vftfi+a 194-4 Er qRr 35('s il sidJrd, d nr ffiq $ftIF-qq, 1994 6l 

"rRr 
83 +

xd?ta t?rq;r qlt sfi FrFl fi ]It t, {s 3ne?r + sft 3r{riff-q qrfufi{sI fr 3tq-f, 6G TEIq Tiqr(

rraiSqT 6{ qrrr + 1oherd (10qo), Td aia w ratar F{drled B, qr ilnldr, .rq *-+a:raral

#dTA? H, 6r {rrdrd Eiqt urrc. d?r$ l+' 5fi tIRr + fua ilffr f+' ilrA difi }rSfFd eq {rf} dn

e6tc $cs t sfu+ a iit
Ffrq siqr eJ-6 r's tdr6{ fi siTlrir "ai4 fuq rrq ?f6- fr tsa qnFa t

(i) qr{r 11 $ fi SiraIa rrq
(ii) ffie aqr 6I fr 4g Jrfrd {rfs}

(iii) ffic a-qr B-{ffrdfr t G-{ff 6 e :rra1a t-q.fi4
- ierJ 116 l* ig tntr & crtrrr{ ffiq (s. 2) sftHrm 2014 +' 3{R€r t $ CrS 3+ftiff+

qrffi + {rr81 f6qqr$-f, renra :rS lzi 3Tfid *t aq;r& ilntl
For an aopeal to be hlerl before the CESTAT, under Section 35F of the Central Excise Act'

i 6iftf#f,'h* ;i;.iir.a" urrtiiit,iii to Service'Ta-r under Section 83 of the Finance Act, 1994,

;; ;";J';;;;;i ;h;";;A{i shau ii" uefore rhP Tribunal on pavment or 10"' or.rhe 'lut)'
aa^dria"a wYtere drrtv or (lut) an.l penalrv are in dispure, or penalty, where penally alone rs 1n

;i;;;i;.;.;;;;A 
-r-t,i u*or,i, ol pie-deposir pavabli' uould'be subject to a ' eiltnR of Rs' I o

Crores.
Ilnder Central Excise and Service Tax, "Dutv Demanded" shall include :

lil amolrnl delermine{l ullder Sectron I I D:

liit amounl o[erronPous Cenval Credit taken:
liiil imount pavable under Rule 6 of the Cenvat Credit Rules

- ".iria.a fr;,h;;'thti the provisi.,ns ol lhis Secrron shall no-r apply lo llre sla)

orrfi.rrion" uii"" ripi. iil'p"iiJi"g O"t5re an5l app.ltare authoriry prior 1o the iommencemen- of

the Finance lNo.2) AcI,2014.

(i)

(ii)
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(c) t{rId {r{rF'rr 6l 3llifi
Revision tion to Government of India:

nltrd A, +,-fiq 3Erd ar6 :rftft+q{fr vreer
a!p
6I qrfuor ffifu'a

35EE T gT,I i iiilnd 3ff{ {ft-d, slrud ${mR, $rfuTur $T+Ea ffi,
1994 ffr qRr

F{.a }iardq, {rde
h?{Er, dtPfr r{ft-d fia.r {rq srd-a, ss( ffrn,;r+ ftFfr- 1 10001, +i l6-qr ilrflr srftq I /

{i)

(ii)

(ii4

(i")

{v)

("i)

(D)

(D)

(F')

(G)

A revision aDplicalior) lies to the Undcr Secretarv. to the Government oI lndia. Rcvisiorr
Application Uhir. Mirtistn o[ Firance. Deparlmci( of Revenuc. 4th Floor- .Jcevan llceo
Building, Parliament Strcer, lJew Delhi-110001, under Se.tion 35EE ol rh- CEA t94 1 rh
respectbl the tollowing casc. p.overn.d bv first provrso ro sub-scction (ll ofSection-358 ibid:

qE Frd fi' E"$ +rsra J. qlffi fr. s6t {6Tnr Ed sro sI ffi 6r[sre .d e'3R q6 + ql. rra
4, etm qr m :ft" ,Fnsri qr fur fuS"us $iBR rE S Egl srsrt er6 qTFTr{a + drra. qr ffi
Tsl{ [.6 d 4r snRur ti:rra 4, rwqrsr e a]Td. E* *miri qr ffi erER JF fr *rfr * {.stt. qrt'd rirl
In case_of apy loss oI goods, where the loss occurs in transit from a factory to a warel.rouse or
1o anolher la.tory or Irom one warehouse to aDotlrer durine the coLr|se c,f otocessirio oi tht
goods ln a warehousr ot rn storagn whelhcr in a laclory or in a rvarelrouse

strra t ErA fh-S <ls;a qr Eh 6) Frqla 6{ G ara t ftft-ffiur fr r{fid 6rt qrd !R sr{T rE
d;8-q .r.qr ?lE6 + oz (fl$e) + srffd d, nl s{rd fi arrr fult x"C + qf{ +) fuid ff * tlt"
In (ase ol.rebale ol dJry ufex.ise on g(rods exporrcd ro an\ {:ounrr\ or territon outside Inrli.rol on exclsablc matenat used xt the rnanulaalure of the-goods rirhich arc eiported lo anycountnT or tertitory outside Indla.

qft tqrd rfFs'. 6r elrrdrd fus Fffir srrrd * or5l, ivm {r sFET +i am B-d-d fu-qurqr t I /In case of g'oods ext'orted outside r.dii .*po.i to wepar or Btrutan, without payme,t of'ititv.

gFtrt-a.r.v< + :cqpo e111 *, eyran +, f}u il g{A Adfc 5s lrfuG-{n uo ErS.hE.=q-dqrd h dd qr-? 6r *5 t ;ttr tS snter at rn-qEa lsq-dr fi rqrtr fa.d yffiq ra. zi
1998 +'r uRr 109 +'edRr ft-qd fi rrg arfts yrrqr dqrqTfrB c{ qr;E 

"q 
qf16 fu( :1rr $rr

Credit of any dul! ajjowed to be utilDe! lowards paymerl o[ excise dutv on [inal Dr;du(]rsqnder.the piovisi5ns o[ lhis Acl or thC Rulis made-ideie iintei'iLjit -oi./"ii. i.i'i""ir'ii "irii
Commissioher lAnnealst on nl alrer. ilie dtia;r;poiniaa unt";'Sc;: igd",iiii,E fi?,?,',]i" jl'rd])f
Act, 1998.

3qn-+iT $rd{d 6I d qffiqi eqr fiu+r EA-8 fr, fr fi a-*q rasrd;r ?t6 (:rea) i;ila-ora.r
2001, t F-qq s + 3rartd frG'ft. t, fs :nler + €tsur * g,.r fi iffid'ffr iil !C.r i
Jqi-+-d 3rn d t srq qo snllr o nffi nrler *r Et cftqT s-d-a d+ a."tf qrtA,'i sr.r a +#
scqld :Jq 3rTtIrA-{fr, 1944 St qRr 3S-EE + ,Tild furtkd er6 6r Jrdr{rfr &. srrq *.Sr qr
TR b +T cfd €6rd-d 4l .Irfr uGc r / '
Th" above apphcatior shall L,re made irl.Juplicare-in Form No. l-A-g as specjlied urrtler Rulc. 9o[.CerrIrar, [icise (lArpeatsl nui;i.-2oo r ifiih;'J'i,io;ihs"t;;; i6e aa"t'""oii ,irriiF ji,;';i],i.;souRnL ro oe aDDeale(l asarnsl is cornmunjcaled and shall be acconrpaniad-b\ i\;io;ies;;i:hor rhe olo aniJ'order.t .Appeat. ir ihoLiid-iiJo-L,E iidrimiaiiied rr,v i c6p-y' or in 6ti,Jrj"ilevrdencing.paymenr cr presbiibed rce as prcsiri6e.l-ui.i"; i{#ii;; 3i Ed;r'"cEh,'ibI+i'"?ali
Major l{ead of Account.'

y1fierur .rrira & sFr B;aRfud ftetft-a rp; 6r srqnrzft ff ffia ,nFdp I

.n-6r {r rfr {srr a6 dre u*} * *t 6fr d dt tic} 2ool_ fi srucra fuql JTt. $k qe $",Tr
{6*r [4, Hrtr srr] d .;qrdr d at rqrf looo _/ 6r arrrara f+-+ aru rlhe revision aoolrcatron shall ,bc accoml)anied 1v a tce ol Rs. 200/- \rhere thc amounlrnvolvcd-jn Ruflees orre Lac ol l"ss and'-rii. ioooi: rineii ri'" iinou"l 'rnvoiuii ii'i""i!'irijijItupees One Lat.

ala 91 nrtrr i 6$ ,fd rn&ri mr €erdrr 6 .r) ra)-+ ra :irter t Ra emd a;r sfirdra nrfra
a4 { r+-qr dnr Erftrn i rs azg + ila rq et fr RET .ra 6r* € m{H a-'au qprft'rfa ;r.flth.j

{rT'I6{ur +T \'6 }rqrfr .Ir ihcb s.6r{ +t t'o nrdea fu-{r arf,r t t 7 tn .u"", ir ,t 
" 

,,.J",covers various numDers.of orrler in Origrnai. li" for each O.l.O. dtrould t.,.' parj ,,, ih"
lil'.,.B;?iJtf,BL::h'l:',Hl F:.',,,,iiiif.fi:*.,1r:Ti",J;.Bl"r:llsnli:lli+r,g"l*,Ti*#+ili
excrsing RS. 1 lakh fee of Rs. 1C

qqRiqtfud -q*rTcr.r erc<F 3{fuF {fl, 1975, fi 3q 
^sff-r 

fi 3qsR 1a :n*r [d u.rr,* 3nl?r ff.cF q{ Fttftd o.so rfo$ 6r;qrqmrq s1q ftf+E';}r em *fr.,l I
ff;;;t? 

"gktgo",#^,1':8,?i,g;, 
o ad the case_,nu, 0". "Ii rhe orrle1 .or Jhf ?drudrcarinq

rhc (ourr Fee Acl,Igz5, u" n*.r,"J?f,p 
of Rs 6'50 ai prescribed unaei Sct'iauli-iiii;ffi;';1

{to lt-*. +-*H r.qrd efa sd €-drfr{ yq&q ;qrurfu+{rrr ta,rt f}Er 1ilqqmd} lqg2 di dfDa(rd r,"ii sqftrd armrl +l qtrafad sre ara E r,) ff-ra1 ,fr;;#r*ft.*"H;''.;#'*,-, ''"'"
Sljsil"lll '3-*""? 'JJjtx,r;Jli;tsiii"[".ii.!,i,,c.'jii]?#:$f*rftIijt:.flrsrir.." "oiiini,,.,,i 

rn ,r,.

rT ffiq nrm"rt + :r{rs afua ori t.wiBa ;qFrs., hF{d 3it{ ild-frq crfiri} * ft\,,$fif,nf RBTEi-q ts€r{d u.ww.cbrc. gov. rn 6) aE ssa n iI,or lhc etaborate. detailr.rl and. lalesl Brovrsions reiating ro.tilirrg uf appcal to llle lrisherappellate aulhorirv. rhe appellanr niav icfel i;ih;"D;;;;iil"";jr, r.eDSrre wrv\\..cbec.s,)\.rr -
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v2l304lBVRl2017

ORDER-IN.APPEAL

M/s, Lakshmi Steel Rolling Mills (Unit-lI)., Plot No. 57, Ship Breaking Yard, Sosiya, Alang

(hereinafter referred to as "the appellant"), holding Central Excise Registration

No.AAACH9449KEM001, are engaged in the brea king/d ismantling of imported ships. The

appellant and Shri Rajiv Raniwal, Authorised Signatory of the appellant had filed appeals

against OIO No.o7lAC/RURALIBVRIRRI2Oll-18 dated 05.06.2017 (hereinafter referred to as

"the impugned orders") passed by the Assistant Commissioner, Central Excise Rural Division,

Bhavnagar (hereinafter referred to as "the adjudicating authorities"). since, the issue involved

in both the appeals are common, the said appeals are being taken up commonly in this sinSle

order.

2. Briefly stated, the facts are that a scN dated 15.03.2017 was issued to the appellant

proposing for demand of CENVAT Credit of Rs.13,65,083/- under the provisions of Rule 14 of

CENVAT Credit Rules, 2004 read with Section 11A(4) of Central Excise Act, 1944 and the said

duty cenvat credit voluntarily debited by the appeallant under protest vide Entry No. 187 &

188 dated 29.08.2016 should not be appropriated against the demand, further, proposing for

imposition of penalty under Rule 15(2) of CENVAT Credit Rules, 2004 read with Section 11AC

of Central Excise Act, 1944. Said SCN was also issued to Shri Anilkumar D. Jain, Partner of the

appellant proposing for imposition of penalty under Rule 15A of CENVAT Credit Rules, 2004 |t

has been alleged in the SCN that:-

(i) the appellant has availed CENVAT credit of the Additional Duty of customs

(cvD) paid on Fuel oil, Marine Gas oil (H.s.D. oil) & Lubricating oil etc. contained

inside Engine Room Bunker in the ships imported by them for breaking purpose, as

input;

(ii) As per the Note No. 9 of section XV of the schedule 1 appended to the central

Excise Tariff Act, 1985, the goods and materials covered under chapter 72 to 83

obtained by process of breaking up of a ship can only be considered as the 'excisable

goods, as defined under Section 2(d) of the Act as well as the .final products, as

defined under Rule 2(h) of the CENVAT Credit Rules, 2004 so far the process of

breaking of shiP is concerned;

(iii) As per Rule 3 of the CENVAT Credit Rules, 2004, a manufacturer or producer of

final products is allowed to take credit of duties of excise or the additional duty of

customs (cvD), paid on any 'input' received in the factory of manufacturer of final

products for use in or in relation to the manufacture of final product. As per Rule 2(k)

of the GENVAT Credit Rules, 2004, the word 'input' means all goods used in the factory

by the manufacturer of the final products but excludes any goods which has no

relationship whatsoever with the manufacturer of a final products. Thus, the

classification of the goods under Central Excise or Customs Tariff is immaterial and

whether any goods can be considered as 'input' or not, it depends on their usage.

(iv) shri Anilkumar D.Jain, Partner of the appellant in his statement dated

22.08.2016 clearly agrees that immediately after beaching of a vessel at their ship

breaking plot, all the fuels & oils {Fuel oil, HSD oil (MGo) & Lubricating oil} are

removed from the vessel & sold out without storing the same and the same are not

used in the process of obtaining goods and materials by breaking up of ship, but are

directly sold in the open market. Therefore the same cannot be considered as 'input'

as defined under Rule 2(k) of the CENVAT credit Rules, 2004;

(v) As per Explanation lll to sub-Rule (3) of Rule 6 of the cenvat credit Rules, 2004,

no CENVAT Credit shall be taken on duty paid on any goods that are not inputs'

t
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3. ln the defence submissions made by the appellant and Partner of the appellant had

largely relied upon how a ship, imported for breaking purpose, are classified in the Bill of

Entry filed for clearance thereof, the guidetines contained in the Board's Circular No 37/96-

Cus. Dated 03.07.1996 and iudgment ofthe Hon'ble High Court ofGujarat in case of M/s Priya

Holdings Vs. Commissioner of Customs (Prev.), Jamnagar as reported in 2013(288) ELT 347

(cui).

4. The demand, made in the aforesaid SCN, was confirmed by the OIO

No.07lAClRURAL/BVR/RR/2017-18 dated 06.06.2017 passed by the Assistant Commissioner,

Central Excise Rural Division, Bhavnagar

5. Feeling aggrieved, the appellant has filed the present appeal on the followrng

grou nds:-

o that the impugned order is not proper and legal. The same has been passed by gross

violating the provisions of the Cenvat credit Rules, 2004 as well as by violating the

provisions of Section 3(1) of the customs Tariff Act, t97 5 rlw the provisions of the

Central Excise Tariff Act, 1985.

a The appellant also relied upon the circular No.37/96-Cus dated 03.07.1995, wherein

it was clearly opined that the fuel and oil contained in the vessel's machinery and

engines can also be regarded as forming integral part of the vessels and hence

classified under heading 8908.

The appellant also relied upon the decision ofthe Hon'ble Gujarat High court in the

case of M/s. Priya Holdings vs. commr. of Customs, as reported in 2013 (288) ELT 347

(Guj.) wherein it is held that fuel and oil contained in the engine department tanks is

alwaysassociatedandconnectedwiththemachineryandengineoftheship,which

formanintegralpartoftheship.Thereforecreditisadmissiblethereon,

It is also held in the aforesaid decision of the Hon'ble High court that the mere fact

that a separate line item, appears for said fuel and oil in the Bill of Entry filed for their

importation, does not change the fact that these items form an integral part of the

ship. The classification of these items in 8908 is itself sufficient evidence to show that

these items are an integral part of the ship'

The major input utilized in the ship breaking industry includes "ship used for

breaking,,. The appellant, therefore, in terms of Rule 3 of cENVAT Credit Rules, 2004,

availed cENVAT credit on the cvD paid by them on the vessels. These vessels are

nothingbutaninputwhichisrequiredforthepurposeofobtaininggoodsfrom

disma ntling/brea king of ships. The appellant availed credit on the entire value of the

ship including the value of the Fuel oil, HSD Oil & Lubricating oil stored inside the

Engine Room bunker of the vessels being imported'

The appellant had not availed any CENVAT Credit on the fuel and oil stored outside

the engine bunkers. ln other words, no credit was availed by the appellant on the CVD

levied on the fuel and oil contained in places other than the engine'

The appellant had availed CENVAT credit not on fuels and oil, but on the 'ship for

breaking purpose" which is classifiable under Tariff Heading 8908 and is a name which

collectively describes everything contained in the ship, including fuels and oils

contained in the engines room. The process of removal of fuel and oil forms an

integral part of the process of breaking up of the ship. Unless oils and fuels are

removed from the engine room, one cannot initiate the process of hot cutting of the

ship, as the engine room can catch fire in the process of hot cuttinS. The appellant

therefore submits that the process of removing fuel and oil is an integral process of

a

a

a

a

a



/ \l

Y2l304lBvRl2017

manufacture of metal scrap which is the dutiable final product which emerges from

the breaking of shiP.

. ln view ofthe above, the penalty upon the appellant were also not imposable.

6. personal hearing was also held on 08.03.2018, wherein Shri N.K.Maru Consultant

appeared on behalf of the appellant and reiterated the submissions made in the appeal

memorand u m.

7. The appeals were filed before the commissioner (Appeals), Rajkot. The undersigned

has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case

of appellant vide Board's Circular No. 20816/2Ot1-Service Tax dated 17.10.2077 and Board's

Order No. 05/2017-service Tax dated t5.11,.2077 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing'

g. I have carefully gone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The question, to be decided in this appeal, is

whether the appellant is entitled to avail CENVAT Credit on said fuel & Oil, contained inside

Engine Room Bunker in the ships imported by them for breaking purpose, as input, or

otherwise.

g. ln this regard, I have carefutly gone through the Board's Circular No. 37/96-Cus. dated

03.07.1996 issued from F.No.512127/89-Cus.Vl, which is reproduced below:-

,,subject: 
ships & other ftooting sttuctures imported lor breaking up - clossificotion -

Regarding.

lam directed to soy that doubts hove been raised in the context of on oudit

para regarding clossificotion of (i) movable geors such os lifting ond hondling

mochinery, onchors, novigotional equipments, machine tools, fire fighting equipment

(ii) bunkers, such os fuel oil, engine oit ond (iii) ship stores, such os spore ports, food

stuffs, olcoholic ond other beveroges imported on boord o ship t'or breoking up. [Poro

Not. 1.0i- of the report of the C.& A.G. of lndio for the yeor ended 37't Morch, 7991 (4 ot'

1992)1. While Deportment wos of the view thot the orticles are classifioble under

Heodinq 89.08 of the Customs Torit'f covering vessel ond other t'looting structure for

breoking up. Audit wos of the view thot these items are not covered by this heoding

ond needs to be clossit'ied separotely in their respective headings'

The issue wos referred to World Customs orgonization, Brussels, who hos

opined that:-

o) Movable geors such os lit'ting ond hondling mochinery, onchors, novigotionol

equipment, machine tools, t'ire t'ighting equipment ond hence classified under

Heading 89.08'

b) Fuel ond oil contained in the vessel's mdchinery ond engines con olso be

regorded os forming integrol part of the vessels ond hence be classified under

Heading 89.08.

c) Spore parts (such as propellers), whether or not in o new condition ond movoble

orticles (furniture, kitchen equipment, toble-wore etc.) showing cleor evidence of

use ond which hove been formed part ot' normol equipment of vessels, ore

clossit'ioble under Heading 89.08.

d) Remoining luel ond oil (other than that mentioned in sub-poro) (b) obove and

other ship stores, including drinks ond toodstulf ore clossifiable seporotely in

their own oPProPriate headings.

The motter wos olso discussed in o tripartite meeting comprising the Ministry

of Law, lustice ond Compony Aft'oirs, the ot't'ice of c & AG of lndia and the Department

of Revenue, where it wos decided thot opinion expressed by the WCO moy be occepted

os guidelines t'or determining the clossit'icotion of diJferent items imported on boord

the ship t'or breaking up. The Boord has occepted this decision'

3
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Accordingly in respect of orticles referred to in Poro l you may apply the odvice

of the WCO os per paro 2 obove ond t'inolise the pending coses of ossessment."

10. I have also gone through the decision pronounced by the Hon'ble High court of

cujarat in the case of M/s. Priya Holdings Vs. CC (Prev.), Jamnagar, reported in 2013 (288)

ELT 347 (Guj.) wherein it has been held that the fuels & oils contoined in the engine

deportment tonk is olwoys associoted ond connected with the mochinery ond engine ot' the

ship which forms an integrol port of the ship ond would foll within the ombit of sub-poro (b) of

Poragraph 2 of the oforesoid Boord's Circular doted 03.07,1996, and would theret'ore be

clossifiable olong with the vessel under Heading 8908, whereos the t'uel & oil contoined in

other tanks would be classiJioble under their own heodings.

11. ln view of the above I find that the fuel and oil contained in the vessel's machinery and

engines (inside engine room) are necessarily part of a ship and classifiable under heading

89.08. The ship cannot sail and reach the ship-breaking yard unless the fuel and oil is present

on board. What was imported therefore is a ship complete with these fuel and oil which is a

part of it. I also find that the fuel oil is not imported separately, but imported as parts of ship

stores. When the ship is imported for breaking up, these goods form part of the ship and are

therefore part of the inputs.

12. I also find that the fuel & oil is necessarily required to be removed firstly for the

purpose of safety and efficient operation, apart from the legal requirement. Accordingly, the

ship's tanks containing oil and fuel tank, etc., are emptied and evacuated before breaking up

of the vessel commences. Otherwise, in case of no such requirement, the process of breaking

up of ship would have been started earlier than the process of empting said fuel & oil from

the vessels, or the process of breaking up of ship would have been made simultaneously with

the process of empting said fuel & oil from the vessels. ln that case too, recovery of fuel & oil

would have been the part of the manufacturing process.

13. I also find that the Adjudicating authority has advanced the reasons for his conclusion

that the fuel and oil is not an input for the purpose of the activity of ship breaking and

therefore the CVD paid on such oils would not be entitled for CENVAT Credit. However, I find

that the entire ship has been accorded the status of an input and CVD is also paid on the

entire ship, credit of CVD so paid will be available to them as the entire ship participates in

the activity of ship breaking (manufacturing activity). The entire shlp including the fuel oil is

one entity and takes part in manufacturing activities. Therefore, the entire ship has to be

considered an input under the provisions of CENVAT Credit Rules, 2004 Said fuel & oil are

emerged as a result of manufacturing activity. ln this regard, I rely upon the decision

pronounced by the Hon'ble CESTAT, Mumbai in the case of CCE, Mumbai-l Vs. M/s. Arya Ship

Breaking Corporation, as reported in 2017-TIOL-3608-CESTAT-MUM, wherein the Hon'ble

CESTAT held that :-

"l find thot demand has been raised holding the octivity of selling motors, generotor,

engine, remnont oil etc os troding, Rule 6 hos been opplied to demand reversol of

cenvat credit on input services. lt is seen that what the oppellants (sic) ore purchosing

is o ship lor the purpose of breoking . The dppellonts are bredkins the ship dnd os o

result certoin items orerecovered- The scrop so generoted is sold by oppellonts on

poyment of centrol excise duty. Other items generoted ore sold by them os it is. The

items in respect of which demands for revenue under Rule 6 of Cenvat Credit Rules

have been mode are not purchased by oppellonts hut ore pdrt ol the ship when it is

impofted. ln this regord, the activity ol the oppellonts connot be considered os

troding octivity."

L4. The aforesaid decision of Hon'ble CESTAT, Mumbai has also been relied upon in the

another decision pronounced by the same bench in the case of M/s. CCE, Mumbai Vs. M/s.

Bansal Ship Breakers, as reported in 2018-TIOL-275-CESTAT-MU M. Both the aforesaid

4
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decisions are squarely applicable with the present issue. From both the aforesaid decisions,

the following points are emerged:-

(i) what the appellants are purchasing is a ship for the purpose of breaking;

(ii) The aooellants are breakins the shi and as a result certain items are

\q
5

recovered;

(iii) The other items are not purchased by appellants but are part of the ship when

it is imported;

(iu) the activity ofthe appellants cannot be considered as trading activity.

15. On comparing the facts involved in both the aforesaid decisions with the facts

involved in the present appeal, lfind that:-

(i) the appellant had also purchased a ship for the purpose of breaking;

(ii) During the process of breaking up of the ship, certain items including fuel & oil

are recove red;

(iii) Fuel & oil have not been purchased separately by the appellant but are part of

the shiP when it is imported;

(iv) since fuel & oil is recovered during the process of breaking of ship, it is part of

manufacturing activitY.

ln view of my aforesaid findings, since fuel & oil is a part of manufacturing activity, the

CENVAT Credit thereon cannot be denied to the appellant'

16. I find that the matter appears to have its genesis in the circular dated 23.10.1997 of

theMinistryofFinanceandthereforeitisnecessarytoreproduceitinfull:

"tnthebudgetoflgg5,shipbreokingoctivitywosdet'inedosonoctivityof
monufacture by virtue of Note 7 in section xv of the schedule to the centrol Excise

Toriff Act, 1985. Consequent to these two questions arose:

(i) whether the items emerging during the course of ship breoking folling outside

the ombit of section xv of the Schedule to the centrol Excise Toriff Act, 1985

would be treoted os excisable ond ore chorgeoble to Central Excise Duty'

(ii) whether o ship breoker who hos paid cvD would be entitled to modvot credit

of the entire cvD poid on the ship or credit will hove to be restricted to the

extent of inputs contoined in goods ond moteriols t'olling under section XV of

the Schedule.

2. Director General of tnspection hos conducted o study on this issue ond o view

has been token thot the goods ond materiols recovered during the course of ship

breoking which ore outside the ambit of Section XV of the Schedule to the Central

Excise Tariff Act, 1.985, are non-excisoble goods os there is no entry in the Tariff which

describes the act of obtaining these items os on octivity of monufocture. Moreover,

entire shiD exceot shio stores classifiable under 8908 is on inout takinq port in the

octivitv o f shio breokin a under Rule 57A of the Cen trol Excise Rules.7944.

Hence, the provisions of Rule 57C of the Central Excise Rules regording the non-

odmissibitity of Modvat credit of duty poid on inputs going into finished excisoble

goods which ore exempted from payment of duty or chorgeoble to nil rote of duty will

not opply in the cose of non-excisoble goods.

Accordinalv, I om di d to sov tho t the entire credit will be ovoiloble in this3.

cdse

4.

5.

nd no reve I is worronte

Low Ministry hos also concurred with the obove view.

All pending disputes moy be resolved in light of ot'oresoid clorification."
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17. tn view of the above circular, lfind that the Board has by way of this Circular

specifically excluded the operation of Rule 57C in respect of this particular activity i e. ship

breaking activity and has gone on to clarify that notwithstanding the status of goods that fall

outside the parameters of Section XV including the ones under consideration (non-excisa ble),

the entire quantum of CVD paid on the ship imported for breaking will be available and no

reversal is warranted. Once the operation of Rule 57C has been ruled out, I do not find any

merit in denying the credit of CVD paid by the appellants on the entire ship, imported them

for breaking. Accordingly, the additional duty of customs paid on fuel & oil contained in the

ship, which is generally referred to as bunkering stores, would be available to them as

CENVAT Credit for utilisation in payment of duty on goods and materials obtained by breaking

up the ship.

18. Further, on going through Para 3.2 of the SCN, I find that the appellant has availed

CENVAT Credit on fuel & oil, contained inside engine room in the ships imported by them for

breaking purpose, as input. lt can thus be safely concluded that the appellant have not availed

CENVAT Credit on fuel & oil, contained outside engine room. The said facts have also been

admitted by shri Anilkumar D.Jain, Partner of the appellant vide his statement dated

22.08.2016, which is not disputed by the department in the SCN as well as while passing order

by the adjudicating authority. ln view of the above all, CENVAT credit on fuel & oil, contained

inside engine room cannot be denied to the appellant. ln this regard, I also rely upon the

decision pronounced by the Hon'ble Tribunal, Mumbai in the case of commr. of cus. Vs.

saibaba ship Breaking, as reported in 2002 (140) ELT 135 Tri Mumbai, wherein the Hon'ble

CESTAT held that "respondents were not entitled to take credit of the duty paid on the fuel,

oil and other oil, food stuffs (other than the fuel, oil contained in the ship's engine and

machinery)". ln the aforesaid decision, the Hon'ble Tribunal had only disallowed the credit

taken on the fuel & oil etc. contained outside the engine room. Accordingly, it can be safely

concluded that the Hon'ble CESTAT has allowed the CENVAT Credit on the fuel & oil

contained inside the engine room.

19. ln this regard, I also find that the appellant had availed CENVAT credit @85% of CVD

so paid on first two shipments, as per the Proviso to sub-rule 3(1Xvii) of the CENVAT Credit

Rules, 2004, as shown below:-

"(vii) the odditional duty levioble under section 3 of the Customs Toriff Act, equivolent

to the duty of excise specit'ied under clouses (i), (ii), (iii)' (iv), (v),(vi) and (via);

Provided that CENVAT credit shall not be ollowed in excess of eighty-t'ive per cent. ol

the odditional duty of customs poid under sub-section (7) of section 3 of the Customs

Toriff Act , on ships, boots ond other t'looting structures for breoking up folling under

toriff item 8908 00 00 of the First Schedule to the Customs Torit'f Act;"

20. Above-mentioned Proviso has been inserted by Notification No. 3/201l-CE(NT) dated

01.03.2011. The rationale behind restricting CENVAT credit to the extent 85% has been

mentioned in Para 7.1(d) of the D.O. Letter F.No. 33413120LL-IRU dated 28.3.2011 of Joint

Secretary (TRU-l), which is reproduced below:

"(d) The process of obtoining goods and moteriol mainly melting scrap ond re-rollable

scrap of steel, by breoking up of ships, boots ond other flooting structures is deemed to

be o process of monut'octure in terms of section note 9 of Section XV of the Centrol

Excise Toriff. ln the breoking of ships, o number of used serviceoble orticles such os

pumps, oir-conditioners, furniture, kitchen equipment, wooden ponels etc. ore olso

generoted. These are generally sold os second hond goods by ship breoking units but

no excise duty is poyoble os they do not emerge lrom o manufocturing process. At the

same time, ship breoking units are ollowed to avail full credit of odditional duty ol

6
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customs pdid on the ship when it is imported lor breaking. tt has been reported by

the t'ield t'ormations thot this onomaly is resulting in misuse of the CENVAT credit

scheme. Accordingly, Rule i of the CCR has been omended to prescribe thot CENVAT

credit sholl not be ollowed in excess of Bs% of the odditionol duty ol customs poid on

ships, boots etc. imported for breaking.',

21,. ln view of the above, I find that in order to offset cvD paid on these items in a lump
sum manner, CENVAT credit has been restricted to the extent g5% of CVD paid on the entire
value of ship. said restriction imposed by the government in availment of cENVAT credit to
the extent of 85% of cVD paid on the entire value of ship, itself proves that 6ENVAT credlt on
the ship (including ship stores i.e. fuel & oil etc.) is available to the appellant.

22. ln view of the above, I find that since the demand is not maintainable, the question of
demand of appropriation of duty and levy of penalty under the provisions of central Excise

Act, 1944 and Rules framed there under, does not arise.

23. ln view of above, I set aside the impugned OIO and allowed the appeal.

24. The appeals filed by both the aforesaid appellant stand disposed of in above terms.

AZU, AHMEDABAq.

Date: .03.2018
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To,

t M/s. Lakshmi Steel Rolling Mitts (Unit-il).
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Plot No. 57, Ship Breaking yard,
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