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Passed by Drr Balbir Singh, Additional Director General (Taxpayer Services[, Ahmedabad

Zonal UEit, Ahmedabad.

3Tfuq+ar ssqr lq/r.rrs-*.s.g. (\rd.A.) Rarq tu.t..l"tu t {Fr cU a}-l:fifhq vrier s.

o9i?orb-('s.ff. kar+ r€,.rt.t.tte + 3r.'ls{vr fr, ii {d-dR ft'd, :r'rt rffi{er+ rcqrar +Iert,

3r6{(rqr4 .nt-d.d {fr-c af F*.? 3rft}B-trq lqqu ffl tlRlle, i,fiq 5a.TrE 9f6 SrftIFrrH lqsv ff URI

3e + 3idrtd ds 8r -rrg vqrcil + F;qst +i:niqr qrka 6{i + 5i8q t $dro qrffi fi $q fr

ftffd Bqr a"T t

In pursuance to Board's Notification No. 26l2Ofi C.Ex.(NT) dated 17.10217 !eacl

with Board's Order l{o. 05/2017-ST dated 16.1 1 2017, Dr. Balbir Strgh' Additional Dir-ector

General of Ta-rpayer Services, Al.rmedabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authority for the purpose of passing orders in respect of appeals filed under section

35 of Central llxcise Act, 1944 and Section 85 of thc Finarce Act, 1994.

3rq{ Jnqircr/ {zFrir }rqzrdi 5qlFd/ {6rq6 vrg+a. +"fi'q Siqrd qlrF/ t-dr6{, {IJr+td i.,ffilarR
I amntni r qdRi i"f,ifu-d urn'qe :na?r I gffia: 7

Arising oui of above me.tioned OIO issued by Additional/Joint/ Deputy/ Assistant

Cornmissioner, Central Excise / Service 'Ia-,i, Rajkot / Jamnagar / Gandhidham :

3rfi-fr6-di & cf-ddl E;r aI,I lrd qi /Namc & Address of the Appellants & Respondent :

l.M/s HariyaDa Ship Breakers Ltd., Hariyana House, 2nd Floor,2l65lA-2, Sanskar

Mandal, Bhavnagar
2. Shri. Rajeev Reniwal ,Authorised Person of M/s . Hariyana Ship Breakers Ltd.

q

{A)

s€ 3n*(3tqh t arfua +tS zqGd ffiBa i{rt i 5qffd crltmt / crfu6{ur fi EqaT

3rfl-fr il{{ 4-{ €.Fdr Bt/
Any person aggricverl by this Order-in Appcal ruay file aI appeal to tlle approprlate autllorit)'
in th-e followinA way.

Sar sr;6 .A;;dIq Saqr4 916 \rd fdr6{ yffi{ ;qmrBf,{ur + qfr 3rfi d, a-ftq raqr el-6

xfuftiq , rq44 Er qRr "35B + rdft r'q had vfutrr{F. 1994 EI qRI 86 fi JliiJId

ffifua wr6 fl i'n $6S H r/

ADDeal ro Customs. Excise & Serui"e Tax Appellate l riburral ttndr-r Section JsB of CEA. lq l+

/'Under Seclion 80 of tlre Fittattr-e Act. lgQi arr appeal lies lo:

ddtfr{sr rcqird $ lraFra {:fi ffrqd lhflr ?lF, *;ftq ,.qrrd r1a uo fara;r lrHlo

"qrqfi6,r;i 
+r ne)s fi-d, tcc aa"r+ a 2, rrr. t."!lr{, a$ ftFff, 6t fr'ilrfr {rF(' I/

Tlre snecial bcnclr o: Cuslonrs, Ixcise & Servi, c Ta-r AppPllale Tr rbulral ot West IJlc,ck No 2.

R.l(. Puram, New Delhi ir all matter-s rclating to classifii:ation and valuation.

ir{}{a qnldie lrat i {dI(, ;r(' Jrfi-d) + 3lf,rdl ts €$f 3{ft4 $ffr rlffi, afiq taqrd, eF. (rr
n-drfir $.ffiq -qrqTfu-fr{"] tmz) 6r cR!ff rtfiq {kfi. 4ffilq- 6s e5arrfl ,ldd- 3I{ lrdl

3iFAiTdrE 3ze.?s +i €r affi arfirr I/ '

To r he west rceional bench of Custotns. Excisr' & Service Ta-x Appcllatq Tribulal (CESTAI ) .il
2;,1 Floor. Bha"umali Ilhawatt. Asat-rva Aht rtednbad- 3BOO I 6 in aase ol appeals ol her Ilran as
menLiorled in para l(al abov' 

i-.-^:l .r., ."t.^

./" \\ lry
\v /

l+i;* ;'. -=---- :-1
-riii.:-. i. ,.

(r)

::srnl+-r (s{qko aT arqtrq, ffiq arq !=i tr{r +l ltt s-iqq lra::
o/o Tt{E coMt\4lssloNER (APPEALS), CENTRAL CST & BXCISE'

Effiq a-4, st t'g & SEGI / 2"r Floor, CS]'llhavan,

tg *,tS ftrr {t3, / Itace Coursc lting Roarl,

Trfri5td / Ra ikor - 360 00 |

'Iele Fax Nn. l28l - 241795212441142

ffib,
,1,,{u-,uJ:*-:

Enrnil: cera mail.ronllsrr kof

(ii)



t )
,,$

(B)

:lffiq .qrurfuq{ur ai flfler 3{qla qs66 ari fi Rr' ffiq 3frd ?16 (JTfi-d) f;;lqgrafr 200t
fr' E-+a ofi Jillrd'eqtftd ftt' a{'vqr g4-, +i qR cffi d d* Mr rraT arft\, i'-rr-t
+a t rs Is cFA + 1crzr. s6r r,qr< ?li6 St arrt ,-{rs 6r ain iik 4rfi ?rzn rd- *! ;
ars ql lflS *;rI. 5 dro 6cq qt 50 dro 5qa d6 ]r?ftIT 50 ffE. sq(r S ]ftq;' t l,f *ri'1,000/- $qt, 5,000/- [q$ 3rzrdr 10,000/ 5Er$ or ftrfft-a dlrr ate.F ffr cfr €-dra 6ir Adfu
aJg 6r sroinm, Edl*d 3{ffiq ;qrqrfur{rr ffr efiut +. €Er+6 {E+"T{ + -ra t AA m
flrAf$trfi ql{ t' ilm eAro snfi tgtiaid d-s grrrc -dRr B-qr Jrflr aG(' r G;.jfud qFp4 

"rr 
s,,?ra6t

at t,*.?[sr n d.dr qftt sn s-sm-a :rqreq ,sTqfts6{"T A'smc] Rrrd t r'r".7rr-,jiili,
(Fe ]rlf0 fi fifi(r ]rftF-(r{ fi €RI 500/- wr, +r frql.fuA qffi qr a;rar flqr t/

Tlre appeal lo rhe /\ppellare Trrbunal sh:rll be filed in quadruplicare rn form EA 3 ., asprescribed under Rul'e'6 or teniiai EiciiJ inpp.iir h,iit'"'j)-o'rr i'i iii ir,lir ;;';..";;".,; i:iasainst one u,hich .rr teasr should. be accbrhfanied bv a'fee_o-i Rsi"i,bOOl:'hi.sbbd'i_lRl. 10.000/ \ahere amorrnr,,rdul) dema;d7,iili.3iioe"riali, 
7 rel u nd rs ut)lo 5 Lac., S Lac to50 Lac anq.above.50- Lac reaaa,.livati:;;'iHe i;rm"ijfli;;tta,r oank rrrArr ,n r.w^rrr ^r ^.e,Keslsrrar or Drarch (tt anv nn,nrnaled publi,. sector bank oI the ptac" u 6FiC ihe bi;.h;i';;;nominared public sr.ctor- bank oi iiie- pldi:"";fi;i""ih;'6i.nctr'di rtri tir'Ui,iar"ij"d;l;;il:

1!pllur,o! !1{. for sranr ot sra, snatt Fi i".J,riil ni"ii ui'i'r.. oi ni. socjTl"-'3rqrctE .q*rfiI.{ur + sflqr '}'q,d, f{.? Jflufi{fr. l9q4 fi urit-- 86itl + :mra g_qr+_l
F-qrsr&, ree4..+^ElTfl q(r) t ilild fitfft-a cr{ sr s i aR rjast * #;;+,fi'w;#
!ry rry 3ne?r + lil'r6 affiil 6I rffi d, 3€6r qfi Hq fr sf,rd qt (rd$ + !6 cfr sa1fid
d-fr ilTFdq 3lk grA- t 6n tr TrT r'6 qfA * s*r, il6i t-+ntr Ar ,ftr',;='o fr'-y,,".ik'#
4qr EIq, Fq(r 5 El,-s qr ,+r$ 6ff, s dr8r 5c(r qr 50 rg {q( 6 3rqzr 50 dr8r {c(r t
.1TIt16 t*a 6fiSr: 1,000/- {ri. 5,000/_ 6rrt 3l?1irT 10,000/. w-{ sir ftriIft-d il4r 1164 6r cfr
€nrra 6{l laqllla ?l.s 6r Braar+. €rifil-d jrrfteq ;qIqrB-6{DT ff Snsr t S6r{-6'{frftr{ fio,, g fu+fl at sr6Gr++ ef, + d-+ ronr srt fuiBa d6 src; s"* fuqr dril'"rfi" i;-B-
SEFd fir &'rr-dEr- E a.=rf ansr ji 6ldr ilrF(. B-6r Edftid xq-fiq;qrs-rEfl.r A ens, fP#-*'i
€trTEr JrRrr (€ :nl{r t' til(r JTriaa-w + ffi?r 500/_ {c(r 6r Friftd flF6 srir +-ra fan ti 

'

fhi appeal urder 
-s.rrb 

seclion.(l).ot secrion 86 ot rhe Finance Acr, I994, ro the ADDellateTribunal-shqllbe fir,:d in oua{iupri"ai" rn-i:o6'si5 ds'frescrroeo under r<ule grlr.or rheService Tan Rutes. ti)94. ahd Shalt Un a.comrjdiiii.t ir"v i"c6it";;';t;ff.ii:;;1t'r,J.;filli.a r-opv) and should.l,e -"."o*ilrfil"hntuo:ti:.ip8i"FS ifl"d8il\\'here rhe amounr of servr.e ra\ &'inieresr depriided &;;;;Iry'fe,,ieii oi R; 
-5 

L"firt ,j."i;":.Rs.5000/ -where rhe amounr.of serviqe reu{ a iiiGrisi 8'im?ndecr & oenari. Iev,prr i< fr,,rFthan.five lakhs but nor exce.ding Rs.. Firry i-aT, rr'i,'ni. io]b'oii) --i"i "]."ih;;'-;,i,]i.i."l*il:rax & rnreresr demanded & pe45tly tevroit rs rrioie ihaii rirrv r_iir,i'.ijije*. ii'iirE'rBii,i',ir
lrossed-bank drarr in favoui of ah; Assr;r;;r' lididiii? 6I'tni'6;ncrr-Ei 'no--i'ii,r'riii,,ri.
Se, ts1 s..k of rlre otace *t',e'" r,h.e han;h-qi Tiitsu;;t' is"'sii'ritih. 'l' nlpri""'iiiiii' #^ll:iliigranr of stav shal bc'accompanrcJ bv ;-f;; ;iR".5UOi::' '" "'

(i) fa.a $ftIft.rqf rs.l+ 6r 
',m 

86 Sr ic-',R'3l (2) Ed (2A) t 3fiJrd n; ff,ffi :rtrs, imrl
ftqzrqrfr, t!94, + ft{q 9(2) (.d 9(2A} t rea fttrlfta qq-{ s.r.-7 fr Sr rr si;7fr !.i *t -*
]qfi{. *ryq"T* ila 3i.,.L}ETI (3qrfl, +dlq rnl{ rrffi. rqm crft-d :nlsr fi cf&qi
€irrd st (.rfrri S (rE; qfa rfrrftd -6)fr 

ErF(') rik :n++-a edm sdrqi5 JRtcrir JRti Jq|[rd
+ffiq riqe eran taran, +t vffiq ;qrqrfu-+r-"r d Jaata cs +;ri E;r Etir ee .ra Jra,i si
vld a"{l +llq Jl {Jclr"l Si{dT e,|IIT I /
Ill", qpps"l under sub se.tion. (21 qnd {2A} o[ rhe section 86 the Frnance Acr tgg4. shalt herrrcd,ln t,or St./ as f,res.riberl under Rule q (2) & q{2Al ol thc Service Tax Rules. iqga..,isna, De accomDanre(r h\ a cony or order of commissioner central Excise or commissionei,cenrral Excise iAppeats)"(one cit'rvhich ihaii b;;';;;r;i;; .o"ort 

"nn 
cop\ or the orcler oasserr

D-y Ine Lommlssloner aLrlhorzlng llre Assislant Commissioner or Deijutv Commrssiriner of
Central Excisq/ Servir:e Tax to fite"the appeat befori ihe A;p;I"t.1.,b;;;ij '""-"'"'""' -

$'fir erffi, +dl.i ].ctd Tffi rd Q-E|6{ yffirs crPrfi{sr (t€}e) fi cft 3{Sdi * {|{d fr ffiq
Tq,I axi4 ,qa1JT t944-fir trRr 3svtr + 3iidrfr, d nr Fdan-q:rfufaq"r, i994 fir rrRT 83 +.
3rd4-d €-drfr{ +1 afr an1 SI arf t, F+r 3nhr fi cfr ${kfrq crfur{q d. JTqrf, 6rd F;Er r.rlr(
?fffi'/Q-dr fl qia + ]0 cFtn (tOZr. ;re qrn rra ffitdr frlqrfud t, qr .;rdrar. ss t{d J-alflr
Edrfud t, 6r srqirr;r'R-qr 

"Tru, 
qrrH B. trfl tnn + -ia:rra rffr E, ari a*t:,qma lq {,fi dn

rrts {qrr g sEa a ttr
n-fl-q tqr{ l1a ttr forrr # 3iaJrd "ffrrr B.q zTa" qc.6., * Bq etrfrd *

(1) trRr 11 * fi fud r6ff
(ii) ffie ;,rn 6r ff a1t ild.r {rft}
(iii) ffie rrfir l;;ffi fi F-{q 6 *:rrfra }q {aiq
- qed T6 l+ i;rr trnr t qrdq|m Hrq (s. 2) afuffiqq 2014 +' 3fli:{ t q& ffi 3rfttH
crftffir{t fi sqr fi6-arnfra llrrra 3rS r.a yfia +l arll +6l dn u

For a,,.appeal ro be filed before rhe CESTAT. under seclion 3sF of the central Excise Act.
l(144 whrch rs also made applicable to service Ta-x under secrion 83 of lhe Finance Act. 1994.
an appeal against this order shall lie before the Tribunal on payment ot lOoo ol.the duiv,lemanded where dut or rirrtS and penalrv are in dispute, or penalt!,, where Denaltv alone is in
drspute, provrded the amounr ol pre-deposir payable would-be subject to d cerlirig ol Rs. I0
Crores,

Under Central Excise and Servrce Ta_t, 
.,Duty Demanded,, shall include :(i) arnount determined under Section I | "D:

(!!) amounl o[ erroneous Cenvat Credir raken;
{rI) amount payable under Rule 6 of the Cenvat Credit Rules

.. provided furlher Ihat lhe provisions of rhis Sectron shall nol applv to the slav
lpplrcation and appeals p"ndrng b"Iore an) appellate authority prior to the ,'o'rrimencemsn t cif
the Finance (No.2) nct, 2014.

(ii)
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(c)

(,

(ii)

(iii)

(iv)

$r{d {FGE'R +l trafrarur 3ntd-{ :

Revisiou appllSation to Government of India:
fs illsr fr-q-.+tqtur qft-+t ffifua qprd *, irffq r.crd ?fffi 3ifufr-{fl, lq94 6t rrrr
35uE il cpra 

-qr{6 *; rr+ata -+rar sft-d sTrd gc+n, f+tarq Jn+-d $+r+, fiaa qrr+q, {rs{a
ii:nrr, dafr *ifi-a]*o-a frq crd-d, s+rc qr4, +$ Ecff- r t'ooor, 6I fuqr dTai'lrGr,t /
A revision application Lics Lo the Under Secretar-v. to the Covemme t o[ lndia- Revisron
Application Uiril. i\4rristrv ol Finatlce. Deoarlmeil o[ Rercnue. 4lh Floor-.icevan l)eeo
Birildinp., Parliamcnt Street. New Delhi. 11000 l. undcr Secrion J5EE oI the CEA l94 l rh
respectif the followiirq case, goverr.red by first pr<iviso to sub-section {1) of Section-35B ibid:

qft qw t m ,ffisr,n fi Frffd fr. .,rfl ;rfr{lrr F"{r qril 61 E-HI q6f{Grd d +rsR aE fi w7lffi
& dlrn qr fuS #q .rrrsri qr fur ffi'('6 grsq {6 € ffit }rsR rrd qrrr}ra + din, qr r+gr
erER {E fr qr ksn"r Jr ara $ rswtrlr fi at{ra. fr'{h orrara q C+ s{Br{ {6 i ord{ *' r*;s-n
$ alfa *rr
ln case o[ any loss oI qoods, where []re Ioss ol-crtrs in transtt lrom a facton 1o a warchouse or
lo another fatlorv or Trom one sarelrorrse lo another durins the course 6f orocessirrg of the
goods in a wareh6use or in storag,e whcther irr a [a( torv or in"a *arehouii

s{rw t drfr fiffi {rs,: qr q)_l 6t fua ar G arfr * FdMu fr r:Fftr 6.4 fird q{ BTt G
ddq rcqra era d. ea (iffrd) & flrrA ji. rt err.d S qrc fuO {r"E rir rt{ +) fura * * t,
I
Jn case of rebate of drlt\ ol excise on soods exDorted to anv countn, or tcrriton' outside lnrlia
of on excisable mate-iajl used.in the-:nanrrfailure of the goods which are eiported ro an)
country or tenlitory outside Indra.

qfr rccrq qri6'mr srrrliEr f+q kdr sT|rd fi dr6{, aqrfl 4's1-aE s} qrg B:rta fuqr Tlqr tr /
In case of g'oocls ext'orted outside lndra 

"*po.i 
to Nepal or bhuhn, without payment of dity.

qBfle'rd ,iqE t r.qra Pf6 + trldld + R(' rt EqA Hlz {q $fuffr{q (rd fsi fdfifd
fratrrat + crf,d flr;q fr r€ t :ttr fu snraer ,n ffqra I rq-O i,'roru F*;a rffi 1,r. 21,

1q98 fi trnr 109 + ddrrr F'qd 6r ai ar{is:rarm fifi-qBR tr{ qr ;ra fr qrfta F+q rn, Hrr
Credil of anv durv allowed to he utilized towarrls Davment ol cxcise dun on hnal oloducts
under lhe piovisions of this Act or the Rules madd therc under such order rs oassch lrv lhe
Commissioher {Appeals) on or a[ter. rhe dare appoinled under Sec. l0q of the Finance (No.2]
Act, 1998.

3ct'+d 3rTi{d #r d cFiqr c!r, sG:n EA-B A. d + #fl-q raqrd;i ?rFF (3TqrO f}{ffr{dl,
2001, +.B-{fl' 9 +.:riana fdBftrc t, fs :niqr t Tinsur t 3 qrd +. iafd fir srff qrffu 

r

sqrifif, yriqa il sr.r {d nr*r a yfi-e yrtsr fl d cft-{T Ftrrfr fr arff aGq r fircr & d--Aq
riqr4 ?rffi:rfB-sq. ]044 fi ErRr 35-EE *'ilfd ftrTtftd er6 8r 3rffwfr i, $rq +..iR q{
TR-6 fr'qfA irra fi ilrfr 'nB(, t I '
The above application shall be made i duulicale in Form No. EA 8 as sDecilicd under Rulc. 9
of Central E{cise {Appeals) Rulcs. 2001 \;ithin 3 morrrhs from the da(e on which thc order
soughI to be apoedled aeaihst is communi.aled and shall be accomoanicd bv rwo coores cach
oI the OIO anil'Orde- li Appeal. It should also be arcomoanicd bv a coorj of 'lR 6 Challan
evidencing payrnent of presbiibcd fee as prescrihed under Section 35 EE oltEA, 19J4, urrcler
Major Head of Account.

TdftEilr Irrlrd t sni ffifua Btrlfla sr6 61 3rdprft fi arff ilBr' r

#ai s-irta {irq o6 dre srr} qr 3Tt f,q fr d FtrS 2ool 6r slqirfr fuqT aR' jlk qfd sdrfl
1qq vs ffi $rS t ,,-qEr d d Fqt looo -/ 6r crrHrfr la-{r J& t

The revision applicalion shall be acr'ornuauied 1lv a lee oI Rs. 2O0t- where thc amounl
intolved in Rupees Onc Lac or less and t{s. l0O0/: where the arrIor.lnt 'involved is nrore tharl
Rupces One Lq.c.

qtr ig Jnler i a{ +fa .r+leil 6r sarier t d qdo ra rnter h fAe ?rc<6 6r srlranr. 1q{rd
6zr t filat ardr ErFA'i gs dzs t 6)-a 6\, aft ffr fAur ,iA 6rS t ffiri +" Ar q?fuifi jtffr-{
ryrR-f,iur *t to gS,u qr +ffq {r{fid +} r+ :rq-ca f,s'{r ardr t t / tn case, if the or(ler
covers various numbers of order. in Orieirral. fec ,or each O.l.O. should be oaid in rhe
afuresaid manner, nol wilhstandirre the lacJ that the one iooeal io rne AooEttint Tri6uirai oi
the.one applicarion to r h-e_Cenr-ral G.ovt. As Ihe casc mav be. is filled to avdiA scriptoria \ ork if
excising Rs I Jakh fet' of Rs. 100/- for each.

qlmstfuf,. afiqrdq aF4 irBF-rrq, 197s, fi s{^s* r + 3r;I€R {fr 3naRr (rs FlrJlfr 3{reqr 6r
cft .R Frqmd 6.50 tri *r ;qrur"m ersfi tr16-c'dlr d-dT ar6qt / '
Ort" qqpl ofapplicalion or O.l.O. ad tlre case rrra' be, and the ordel of rhe adiudicatrnc
aulhonty shall bpar a courl lee stamp of Rs. 6.50 aS nrcs(ribed under Schcdulc I in tcrms rjI
lhe Couit Fee Act, 1q75, as amended.'

fim e1a. &;ftq raqle 116 (rd tqr6{ $ff&q "qqrfufrrur (6rd Ee) G-+qr*e, 1982 } .rfi-a
(rd 3];'t fl-dFrd qrrat +Y opr66 rri drA Mi fi tih sfi tqra yr+fta B-ql 

"rldr tr I

^ttention 

is al-so invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribu"nal (Proceduril Hulei, tS82.

r.q 3rfidlq *nfffi *f 3{ftil drfu-d 6ri t ffid.qrq6, ffFdd 3fu na-fiff crfind} * f,nq,
3r+ffirf h$rrun-s tqgr$z www.cbec.gov.in st ac FqA t I I
F-or thc elaborate, dr:lailed and lalesl nrovrsious relatins to fihuu o{ aooeal ro rlre hrplrer
apDellale authorilv. llre appellalr mav reler to the Departnii'ntal we5sire rr'rr,\.r lrr.got.in "

(u)

(ui)

(D)

(E)

(F)

(G)

T- - '--

{-1l1.1;;I

( Ji ]t--.i )

f.ri,rn t
3r'iraa.
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v21287 &289lBV Rl2017

ORDER-IN.APPEAL

M/s. Hariyana Ship Breakers Ltd, Plot No.14, Ship Ereaking Yard, Alang

(hereinafter referred to as "the appellant") is engaged in the breaking/dismantling of

imported ships. The appellant and Shri Rajiv Raniwal, Authorised Signatory of the appellant

had filed appeals against olo No.0uAclRURAL/BVR/RR/2017-18 dated 24.05.2017

(hereinafter referred to as "the impugned order") passed by the Assistant Commissioner,

Central Excise, Rural Division, Bhavnagar (hereinafter referred to as "the adjudicating

authorities"). since, the issue involved in both the appeals are common, the said appeals are

being taken up commonly in this single order.

2. Briefly stated, the facts are that:-

(i) the appellant has availed cENVAT credit of the Additional Duty of customs

(cvD) paid on Fuel oil, Marine Gas oil (H.s.D. oil) & Lubricating oil etc. contained

inside Engine Room Bunker in the ships imported by them for breaking purpose, as

input;

(ii) As per the Note No. 9 of Section XV of the schedule 1 appended to the central

Excise Tariff Act, 1985, the goods and materials covered under chapter 72 to 83

obtained by process of breaking up of a ship can only be considered as the 'excisable

goods, as defined under Section 2(d) of the Act as well as the 'final products' as

defined under Rule 2(h) of the CENVAT Credit Rules, 2004 so far the process of

breaking of shiP is concerned;

(iii) As per Rule 3 of the cENVAT Credit Rules, 2004, a manufacturer or producer of

final products is allowed to take credit of duties of excise or the additional duty of

customs (cvD), paid on any 'input' received in the factory of manufacturer of final

products for use in or in relation to the manufacture of final product. As per Rule 2(k)

of the CENVAT Credit Rules, 2004, the word 'input' means all goods used in the factory

by the manufacturer of the final products but excludes any goods which has no

relationship whatsoever with the manufacturer of a final products

(iv) shri Rajiv Raniwal, Authorised signatory of the appellant in his statement dated

77.70.2016 clearly agrees that immediately after beaching of a vessel at their ship

breakingplot,allthefuels&oils{Fueloil,HSDoil(MGo)&Lubricatingoil}are

removedfromthevessel&soldoutwithoutstoringthesameandthesamearenot

usedintheprocessofobtaininggoodsandmaterialsbybreakingupofship,butare

directly sold in the open market. Therefore the same cannot be considered as,input,

as defined under Rule 2(k) of the CENVAT credit Rules' 2004;

(v)AsperExplanationllltosub-Rule(3)ofRule6oftheCenvatCreditRules,2004,

noCENVATCreditshallbetakenondutypaidonanygoodsthatarenotinputs.

2.2Accordingly,aSCNdated2T.O3.2ollwasissuedtotheappellantproposingfor

demandofCENVATcreditofRs.3g,2g,3g0/.undertheprovisionsofRulela(1)(i)ofCENVAT

Credit Rules, 2004 read with section 114(4) of Central Excise Act, ].944 and proposing for

imposition of penatty under Rule 15(2) of CENVAT Credit Rules' 2004 read with Section

11Ac(1Xc)ofCentralExciseAct,lg44.SaidSCNwasalsoissuedtoShriRajivRaniwal,

Authorised SiSnatory of the appellant proposing for imposition of penalty under Rule 15A of

CENVAT Credit Rules, 2004.

3. ln the defence submissions made by the appellant and Authorised Signatory of the

appeIlanthadlargelyrelieduponhowaship,importedforbreakingpurpose/areclassifiedin

the Bill of Entry filed for clearance thereof, the guldelines contained in the Board's Circular

No.37l96-Cus.Dated03.0T.lggsandjudgmentoftheHon,bleHighCourtofGujaratincaseof

14
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M/s Priya Holdings Vs. Commissioner of Customs (Prev.), Jamnagar as reported in 2013(288)

ELr 347 (Guj.).

4, The ad.judicating authority confirmed the demand of CENVAT Credit of Rs.39,29,390/-,

made in the aforesaid scN and imposed equal penalty amountinS to Rs.39,29,390/- upon the

appellant under Rule 15(2) of CENVAT Credit Rules, 2004 read with section 11AC(1xc) of

central Excise Act, 1944, and imposed penalty amountinS to Rs.5,000/- upon shri Rajiv

Raniwal, Authorised Signatory of the appellant under Rule 15A of CENVAT Credit Rules, 2004,

vide the impugned order dated 24.05.2OL7.

5. Feeling aggrieved, the appellant and the Authorised signatory of the appellant have

filed the present appeals on the following grounds:-

. lmpugned order passed by the adjudicating authority is non-speaking in as much as

none of the submissions, made by the Appellant in its written reply dated 03.04 2077

have been co n sid ered;

o The appellant also relied upon the Circular No. 37196-Cus dated 03 07.1996, wherein

it was clearly opined that the fuel and oil contained in the vessel's machinery and

engines can also be regarded as forming integral part of the vessels and hence

classified under h eading 8908.

. The appellant also relied upon the decision of the Hon'ble Gujarat High court in the

case of M/s. Priya Holdings vs. commr. of Customs, as reported in 2013 (288) ELT 3a7

(Guj.) wherein it is held that fuel and oil contained in the engine department tanks is

alwaysassociatedandconnectedwiththemachineryandengineoftheship,which

formanintegralpartoftheship.Thereforecreditisadmissiblethereon,

r lt is also held in the aforesaid decision of the Hon'ble High Court that the mere fact

that a separate line item, appears for said fuel and oil in the Bill of Entry filed for their

importation,doesnotchangethefactthattheseitemsformanintegralpartofthe

ship. The classification of these items in 8908 is itself sufficient evidence to show that

these items are an integral part of the ship'

. The major input utilized in the ship breaking industry includes "ship used for

breaking,,. The appellant, therefore, in terms of Rule 3 of CENVAT credit Rules, 2004,

availed GENVAT credit on the cVD paid by them on the vessels. These vessels are

nothingbutaninputwhichisrequiredforthepurposeofobtaininggoodsfrom

dismantling/breakingofships.Theappellantavailedcreditontheentirevalueofthe

ship including the value of the Fuel oil, HSD Oil & Lubricating oil stored inside the

Engine Room bunker of the vessels being imported'

.TheappellanthadnotavailedanyCENVATCreditonthefuelandoilstoredoutside

the engine bunkers. ln other words, no credit was availed by the appellant on the CVD

leviedonthefuelandoilcontainedinplacesotherthantheengine.

oTheappellanthadavailedCENVATcreditnotonfuelsandoil,butonthe,shipfor

breaking purpose', which is classifiable under Tariff Heading 8908 and is a name which

collectively describes everything contained in the ship' including fuels and oils

contained in the engines room The process of removal of fuel and oil forms an

integral part of the process of breaking up of the ship Unless oils and fuels are

removed from the engine room, one cannot initiate the process of hot cutting of the

ship, as the engine room can catch fire in the process of hot cuttinS The appellant

therefore submits that the process of removing fuel and oil is an integral process of

manufacture of metal scrap which is the dutiable final product which emerges from

the brea king of shiP.

y>
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. ln view of the above, since there was no contravention of CENVAT Credit Rules, 2004,

the penalties upon both the appellants were also not imposable.

6. Personal hearing was also held on 21 .02.20L8, wherein Shri H.B. Pandya, Consultant

appeared on behalf of the appellant & Authorised Signatory of the appellant and reiterated

the submissions made in the appeal memorandums.

7. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned

has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case

of appellant vide Board's Circular No. 208/6120L7-Service Tax dated 17.10.2077 and Board's

Order No. 05/2017-service Tax dated 76.71.2017 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. I have carefully gone through the facts of case, the grounds mentioned in both the

appeals and the submissions made by both the appellants. The question, to be decided in

these appeals, are as to whether the appellant is entitled to avail CENVAT Credit on said fuel

& Oil, contained inside Engine Room Bunker in the ships imported by them for breaking

purpose, as input, and whether penalty can be imposed upon both the appellants, or

otherwise.

9. ln this regard, I have carefully gone through the Board's Circular No. 37/96-Cus. dated

03.07.1996 issued from F.No. 512/22/89-Cus.Vl, which is reproduced below:-

"subject: Ships & other flooting structures imported lor breaking up - Cldssification '
Regarding.

tam directed to soy that doubts hove been roised in the context of on oudit

poro regarding clossit'ication of (i) movoble gears such as lilting ond handling

mochinery, onchors, novigotionol equipments, machine tools, fire fighting equipment

(ii) bunkers, such os fuel oil, engine oil and (iii) ship stores, such as spore ports, food

stuffs, alcoholic and other beveroges imported on boord o ship for breaking up' [Poro

No. 1.01 of the report of the C.& A.G. of lndia for the year ended 37't Morch, 1991 (4 of

1992)1. While Deportment wos of the view that the orticles are clossifioble under

Heoding 89.08 of the Customs Tarit'f covering vessel ond other t'looting structure t'or

breoking up. Audit was of the view thot these items ore not covered by this heoding

and needs to be clossit'ied seporately in their respective headings.

The issue wos ret'erred to Wortd Customs Orgonization, Brussels, who hos

opined thot:-

a) Movoble gears such os lit'ting and handling mochinery, anchors, novigotionol

equipment, machine toots, t'ire fighting equipment and hence clossiJied under

Heoding 89.08.

b) Fuel and oil contoined in the vessel's mochinery ond engines con olso be

regorded os forming integrol port ol the vessels ond hence be clossified under

Heading 89.08.

c)Spareports(suchospropellers),whetherornotinonewconditionandmovoble
orticles (furniture, kitchen equipment, toble-wore etc') showing cleor evidence of

use ond which hove been formed port ot' normol equipment of vessels' ore

clossifioble under Heoding 89.08.

d) Remoining luel ond oit (other thon thot mentioned in sub-poro) (b) obove ond

other ship stores, inctuding drinks ond loodstull arc classifioble separotely in

thet own oPProqriate heodings.

The motter wos also discussed in o triportite meeting comprising the Ministry

of Law, Justice and Compony At'foirs, the office of C & AG of lndia ond the Deportment

if R"rrnr", where it wos decided thot opinion expressed by the WCO moy be occepted

is guidelines for determining the classit'ication of different items imported on boord

the ship for breoking up' The Eoord hos occepted this decision'
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Accordingly in respect of orticles ret'erred to in Poro l you may apply the odvice

of the WCO os per poro 2 obove ond t'inolise the pending coses of assessment."

10. I have also gone through the decision pronounced by the Hon'ble High Court of

Gujarat in the case of M/s. Priya Holdings Vs. CC (Prev.), Jamnagar, reported in 2013 (288)

ELT 347 (Guj.) wherein it has been held that the t'uels & oils contoined in the engine

deportment tonk is olwoys ossocioted ond connected with the mochinery and engine oJ the

ship which forms an integral port of the ship and would t'oll within the ombit of sub-para (b) ot'

Parogroph 2 of the at'oresoid Board's Circulor doted 03.07.1996, ond would theret'ore be

clossifioble olong with the vessel under Heoding 8908, whereos the fuel & oil contoined in

other tonks would be classifioble under their own heodings.

11. ln view of the above I find that the fuel and oil contained in the vessel's machinery and

engines (inside engine room) are necessarily part of a ship and classifiable under heading

89.08. The ship cannot sail and reach the ship-breaking yard unless the fuel and oil is present

on board. What was imported therefore is a ship complete with these fuel and oil which is a

part of it. I also find that the fuel oil is not imported separately, but imported as parts of ship

stores. When the ship is imported for breaking up, these goods form part of the ship and are

therefore part of the inputs.

12. I also find that the fuel & oil is necessarily required to be removed firstly for the

purpose of safety and efficient operation, apart from the legal requirement. Accordingly, the

ship's tanks containing oil and fuel tank, etc., are emptied and evacuated before breaking up

of the vessel commences. Otherwise, in case of no such requirement, the process of breaking

up of ship would have been started earlier than the process of empting said fuel & oil from

the vessels, or the process of breaking up of ship would have been made simultaneously with

the process of empting said fuel & oil from the vessels. ln that case too, recovery of fuel & oil

would have been the part of the manufacturing process.

13. I also find that the Adjudicating authority has advanced the reasons for his conclusion

that the fuel and oil is not an input for the purpose of the activity of ship breaking and

therefore the CVD paid on such oils would not be entitled for CENVAT Credit. However, I find

that the entire ship has been accorded the status of an input and CVD is also paid on the

entire ship, credit of cVD so paid will be available to them as the entire ship participates in

the activity of ship breaking (manufacturing activity). The entire ship including the fuel oil is

one entity and takes part in manufacturing activities. Therefore, the entire ship has to be

considered an input under the provisions of CENVAT Credlt Rules, 2004. Said fuel & oil are

emerged as a result of manufacturing activity. ln this regard, lrely upon the decision

pronounced by the Hon'ble CESTAT, Mumbai in the case of CCE, Mumbai-l Vs. M/s. Arya Ship

Breaking corporation, as reported in 2017-TIOL-3 608-CESTAT-M U M, wherein the Hon'ble

CESTAT held that :-

,,t 
t'ind thot demond hos been raised holding the octivity of selling motors, generotor,

engine, remnont oit etc os trading. Rule 6 hos been opplied to demond reversol of

cenvot credit on input services. lt is seen thot whot the oppellants (sic) ore purchosing

is o ship for the PurPose ol breokin g. The oppellonts ore breokina the ship ond as o

The scrop so generoted is sold by oppellants onrc sult certoin items ore recovered

poyment of centrol excise duty' Other items generoted ore so

items in respect of which demonds for revenue under Rule 6

ld by them os it is. The

of Cenvot Credit Rules

hove been mode ore not purchosed by oppellonts but ore part of the ship when it is

imported.lnthisregord,theoctivityoftheappellontsconnotbeconsideredas
toding octivitY."

1.4. The aforesaid decision of Hon'ble GESTAT, Mumbal has also been relied upon in the

another decision pronounced by the same bench in the case of M/s' CCE, Mumbai Vs M/s'

Bansal Ship Breakers, as reported in 2018-TloL-275-CESTAT-M U M. Both the aforesaid
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decisions are squarely applicable with the present issue. From both the aforesaid decisions,

the following points are emerged:-

(i) what the appellants are purchasing is a ship for the purpose of breaking;

(ii) The aooellants are b reakin s the shi and as a result certain items are

recovered;

(iii) The other items are not purchased by appellants but are part of the ship when

it is imported;

(iv) the activity of the appellants cannot be considered as trading activity'

15. On comparing the facts involved in both the aforesaid decisions with the facts

involved in the present appeal, lfind that:-

(i) the appellant had also purchased a ship for the purpose of breaking;

(ii) During the process of breaking up of the ship, certain items including fuel & oil

are recovered;

(iii) Fuel & oil have not been purchased separately by the appellant but are part of

the shiP when it is imPorted;

(iv) since fuel & oil is recovered during the process of breaking of ship, it is part of

manufacturing activity.

ln view of my aforesaid findings, since fuel & oil is a part of manufacturing activity, the

CENVAT Credit thereon can not be denied to the appellant'

16. I find that the matter appears to have its genesis in the circular dated 23.10.1997 of

the Ministry of Finance and therefore it is necessary to reproduce it in full:

',lnthebudgetoflgg5,shipbreokingactivitywosdet'inedasonactivityof

monufocture by virtue of Note 7 in Section XV of the Schedule to the Centrol Excise

Torit'f Act, 7985. Consequent to these two questions orose:

(i) whether the items emerging during the course of ship breoking t'olling outside

the ombit of section XV of the Schedule to the Centrol Excise Toriff Act, 1985

wouldbetreotedosexcisobleondorechorgeobletoCentralExciseDuty,

(ii)WhetheroshipbreokerwhohospoidCVDwouldbeentitledtomodvotcredit
ol the entire CVD poid on the ship or credit will hove to be restricted to the

extentofinputscontoinedingoodsondmoteriolsfollingundersectionXVof
the Schedule.

2,DirectorGeneroloflnspectionhosconductedostudyonthisissueondoview
hos been taken thot the goods ond moteriols recovered during the course of ship

breoking which ore outside the ombit of section xv of the schedule to the centrol

Excise Toriff Act, 7985, ore non-excisoble goods as there is no entry in the Tarit'f which

describes the act oJ obtoining these items as on octivity ot' monufacture. Moreover,

entirc shio exceot shio stores clossifioble under 8908 is on input takins part in the

octivitv of shio breakin o under Rule 7A of the Centra I Excise Rules. 7944

Accordinolv. I om directed to sov that the entire credit will be ovoilable in this

Hence,theprovisionsofRulesTCoftheCentrolExciseRulesregordingthenon.

odmissibility of Modvat credit of duty poid on inputs going into t'inished excisoble

goods which ore exempted from poyment of duty or chorgeoble to nil rote of duty will

not opply in the cose of non-excisoble goods.

)

cose ond no reversol is worranted.

Low Ministry hos olso concurred with the obove view

All pending disputes moy be resolved in light of ot'oresoid clorificotion'"

4

5

I
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77. ln view of the above circular, I find that the Board has by way of this Circular

specifically excluded the operation of Rule 57C in respect of this particular activity i.e. ship

breaking activity and has gone on to clarify that notwithstanding the status of goods that fall

outside the parameters of Section XV including the ones under consideration (non-excisa b le),

the entire quantum of CVD paid on the ship imported for breaking will be available and no

reversal is warranted. Once the operation of Rule 57C has been ruled out, I do not find any

merit in denying the credit of CVD paid by the appellants on the entire ship, imported them

for breaking. Accordingly, the additional duty of customs paid on fuel & oil contained in the

ship, which is generally referred to as bunkering stores, would be available to them as

CENVAT Credit for utilisation in payment of duty on goods and materials obtained by breaking

up the ship.

18. Further, on going through Para 3.1 of the sCN, I find that the appellant has availed

CENVAT Credit on fuel & oil, contained inside engine room in the ships imported by them for

breaking purpose, as input. lt can thus be safely concluded that the appellant have not availed

CENVAT Credit on fuel & oil, contained outside engine room. The said facts have also been

admitted by Shri Rajeev Raniwal, Authorised signatory of the appellant vide his statement

dated 17,10.2016, which is not disputed by the department in the SCN as well as while

passing order by the adjudicattng authority. ln view of the above all, cENVAT credlt on fuel &

oil, contained inside engine room cannot be denied to the appellant. ln this regard, I also rely

upon the decision pronounced by the Hon'ble Tribunal, Mumbai in the case of Commr. of

Cus. Vs. Saibaba Ship Breaking, as reported in 2002 (140) ELT 135 Tri Mumbai, wherein the

Hon,ble CESTAT held that "respondents were not entitled to take credit of the duty paid on

the fuel, oil and other oil, food stuffs (other than the fuel, oil contained in the ship's engine

and machinery)". ln the aforesaid decision, the Hon'ble Tribunal had only disallowed the

credit taken on the fuel & oil etc. contained outside the engine room. Accordingly, it can be

safely concluded that the Hon'ble CESTAT has allowed the CENVAT Credit on the fuel & oil

contained inside the engine room.

19. ln this regard, I also find that the appellant had availed CENVAT credit @85% of CVD

so paid on first two shipments, as per the Proviso to sub-rule 3(1)(vii) of the cENVAT credit

Rules,2004, as shown below:-

"(vii) the odditionol duty leviable under section 3 of the customs Tariff Act, equivolent

to the duty of excise specit'ied under clouses (i), (ii), (iii)' (iv), (v),(vi) ond (vio);

provided thot )ENVAT credit shott not be ollowed in excess of eighty-t'ive per cent. of

the odditionot duty of customs paid under sub-section (1-) of section 3 of the Customs

Torit'f Act , on ships, boots and other t'looting structures for breoking up folling under

toriff item 8gO8 00 00 of the First Schedule to the Customs Toriff Act;"

20. Above-mentioned Proviso has been inserted by Notification No. 3/2011-CE(NT) dated

01.03.2011. The rationale behind restricting CENVAT credit to the extent 85% has been

mentioned in Para 7.1(d) of the D.o. Letter F.No. 3341312O1.7-TRU dated 28.3.2011 of Joint

Secretary (TRU-l), which is reproduced below:

,,(d) 
The process of obtoining goods ond moteriol moinly melting scrop and re-rolloble

scrop of steel, by breoking up of ships, boots ond other t'loating structures is deemed to

be a process of monuJocture in terms of section note 9 of Section XV of the Centrol

Excise Torit't'. ln the breaking of ships, o number of used serviceoble orticles such os

pumps, oir-conditioners, t'urniture, kitchen equipment, wooden panels etc' ore olso

generoted. These ore generolty sold as second hond goods by ship breoking units but

no excise duty is poyoble os they do not emerge t'rom o monufocturing process. At the

some time, ship breoking units ore ollowed to avoil full credit of odditionol duty of
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customs poid on the ship when it is imported for breoking. tt hos been reported by

the field formotions that this onomaly is resulting in misuse of the CENVAT credit

scheme. Accordingly, Rule 3 of the CCR hos been amended to prescribe that CENVAT

credit sholl not be ollowed in excess of 85% of the odditionol duty of customs poid on

ships, boots etc. imported for breaking."

21,. ln view of the above, I find that in order to offset CVD paid on these items in a lump

sum manner, CENVAT credit has been restricted to the extent 85% of CVD paid on the entire

value of ship. Said restriction imposed by the government in availment of CENVAT credit to

the extent of 85% of CVD paid on the entire value of ship, itself proves that CENVAT Credit on

the ship (including ship stores i.e. fuel & oil etc.) is available to the appellant.

22. ln view of the above, I find that since the demand is not maintainable, the question of

imposition of penalties upon both the appellants under the provisions of Central Excise Act,

1.944 and Rules framed there under, does not arise.

23. ln view of above, I set aside the impugned OIO and allowed both the appeals.

74. The appeals filed by both the aforesaid appellant stand disposed of in above terms.
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