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tn pursuance to Boards Notifieation No. 26/2017 C.EXINT) dated §7.10.217 rend
with Bosrd's Order Bo. 05/2017-5T daied 16,11.2017, Dr. Ballir Singh, Additionns Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed ns
Appellate Authority for the purpose of passig orders in respect of appeals fikeel wnder
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994
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Arising out  of  abov mentioned 010 ssued Iy Additional (Joint [ Deputy [ Assastant
Commissioner, Central Excise / Service Tax, Rajkot [ Jamnagar ( Gandhidham

Fofroradt & STSTET & &6 OF 9 Name & Address of the Appellants & Respanslent

1.M/s Inducts Steel Ltd., Hariyann House, 2nd Floor,2165/A-2, Sanskar Mandal,
Bhavnagar
2. Shri. Rajeev Reniwal Director of M/s . Inducto Steel Ltd,
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"Jm;. person aggrieved by this Order-in-Appeal may hie an appeal o the appropoate authority
i1 The following way c
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA. 1944
! Under Section 86 of the Finenoe Act, 1994 an appeal les (o
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The special bench of Customs, Excise & Serviee Tax Appellate Tribunal of West Block No. 2,
R.K. Pufam. New Dol i all motters relating to classification and valoaton
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To the West regional bench of Customs, ervice Tax Appellat 'I'TIP:IIJIJHEJ ?fF-E'fr"-TI at,
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2 Floor, Bhaumal Bhawan, Asamwa ﬂ.{1mz-{ ahnel 380016 in case of appeals other than as
mentioned m para- 1la) above
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The appeal to the Appellate Tribunal shall be filed in quadrupiicaie n form EA-4 | as
presenbed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompatied
%gamut one which at Jeast should be accompamed by a fee of Rs. 1,000/ Hﬁ.':'-'f.]:}'!}.'-.
s, | 0000/ where amount of duty demand /interest ) penalty  refund is upto 5 Lac.. 5 Lac 1o
Fl Hnr? ahove 50 Lac respectively m the form of crossed |1]-: draft in favour of Assl
Repistrar hTﬂn_L‘h of any nnrﬂmmlrd public sector hank of the place where the bench of an
nonminated public seetor bank of the place where the bench of the Tribonal is I"'-i.tl.lilulw.'lfll.
Application made Tor prant of s1ay & il{l w accompanied by a fee of Rs, 500/ -
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Th{! appen| under sub section |1} of Section 86 of the Finance Act, 1994, 1o the Appelinte
Tribunal Shall be filed n qua:lﬁupl ate in Form 5.T.0 as pn:f.rnl:-effl under Rule 91} of 1he
Service Tax Rules. 1994, and Shall be accompanicd by a copy of the order appealed aﬁqm.ﬂ
[pe of which shall be certified copy] and  should be nccompanied i fees ol Rs 1000/
where the amount ol service tax & nierest demanded & penalty levied of Rs. 5 Lakhs or less,

Be. o000/ where the amount of service tax S mterest demarided & penaliy v 1% more
than live lakhs but not exceeding Bs. Fifty Lakhs, Rs 10,000/ . where the amount of sService
tax & interest demanded & penaliy levied is more than fifty lLakhs rupfr".n. in the form of
crossed Bank draft in favour of the Assistant Registrar of the bench o nominated Public
Sector Hank of the place where the bepch of To :Hml is situated. [ Application made For
grant of stav shall be accompanied by a lee of Bs. 500/
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The appeal under sub section L) and (£A) of the sectiopn 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9{2A) of the Service Tax Rules, 1994 and
shall be avcompanied by o copy of order of Commissioner Central Excize or Commissoner,
Central Excise [Appeals) jone of which shall be o certified copy] and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner ol
Contral Excise/ Service Tax to file the appeal before the Appellate Tribumal
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For an appeal to be fled before the CESTAT, under Section 35F of the Central Excwse Act,
1944 which is also made apphcable to Service Tax under Section B3 of the Finance Act, 1994,
an appeal against this order shall he before the Tribunal on payment of 10% of the duty
demanded where duty or duty and proaliy arve in dispute, or penalty, where penalty alone 15 in
gmpmr, provided the amount of pre-deposit pavable would be subject to & ceiling of Rs. 10
TOres,

~Under Central Excise and Service Tax, *Duty Demanded” shall include

i amount determined under Section 11D,

it amount of erroneous Cenvat Credit taken;

|'||! Amosiant p',}'.'nl_lh‘ prder Bule G of the Cenvat Credit, Bules

rovided further that the provistons of this Section shall not apply o the sty

apphcation and anan_r. H:ndiﬂg before any appellate authonty prier to the commencement of
the Finance (No.d] Act, 2004,
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Building, Parhament Street, New Delhi- [1ODO1, under Section J3EE of the CEA 1944 in
respect af the following case, governed by first provise to sub-sectien (1) of Section-358 iind.
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In case of any loss of goods, where the loss oocurs in transtt from & factory to o warshouse or
oy another factory or Trom one warehouse to another during the 1-‘.i._b|l.:IT'E!'. of processing ol the
£ in g warehouse or m storage whether ina Eotory or moa warenoise
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Iny case of rebate of duty of excise on goods exporied 10 any Country, or territory outside India
ol on excisable material used in the manulaciure of the goods which are exported to any
country or territory outside Tndia. '
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In case of goods exported outside Indin export 1o Nepal or Bhutan, without payment of duty
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Credit of any duty allowed to be utilized towards 'qu:.;:m:nt of excise duty on ﬁml_lr!glﬁmluc-tn
inder the provisions of this Act or the Rules made there under such order s F,ﬂﬁ by the
Aﬂmir%ﬁnn:r (Appenls) on or after. the date apponied under Sec. 109 ol the Fipance [No.Z)
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The above application shall be made n duul!ﬁmr in Form No. EA-8 as specified und=r Rule, 9
of Central Exrise (Appeals) Rules, 2001 within 3 months from the date on which the order
H.::nught to he prcal.fﬁpﬁgamst i% r:?mmun cated an | he accompanied by t?% r-:ﬂé!-lf;il.'al‘.h
of the 010 and Order-In-Appeal Lshﬂuid also be accompanied by a ,curr[_a_'-' ol TR-G6 C nﬂfn
evidencing pavment of prescribed lee as prescribed under Section 35-EE of TEA, 1844, uniler
Major Head of Account.
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The revision application shall be accompanied Y thr:-: of Rs;, 200/ where the amount
nm!wdﬁ EI-LL'FIII:'EE (e Lac or less and Ks. 1000~ where the amount involved is more than
upees One Lac,
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ﬂigli.l-["ﬂ'ﬂﬂll:l mqmu[;, not withstanding the facl that the one uppt':FE to the Appeliant Tribunal or
the ane application 1o the Central Govt. As the case may be. 15 Alled (o avoid scriptoria work if
CRCISITE I lakh fee of Rs 100/ for each.
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One copy of application or ©.1.0. as the ciase ou be, and the grder of the adjudicatin
n,;L.:rJ-m v shall Bear a court fee stamp of Ks. 0.50 a8 presenbed under Schedule-1 i terms o
the Court Fee Act, 1975, as amended.
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Attention is also invited 1o ihe Tules COVETTNG Thn?r and other related matters contained in the
Customs, Excise and Service Appelinte Tri unal (Procedure) Rules, 1982,
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For the elaborate, detailed aml latest provisions relating to ﬂIinE af appeal o the higher
appeliate authority, the pppellant may refer to the Departmental website s clhee oy, in
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ORDER-IN-APPEAL

M/s. Inducto Steel Ltd, Plot No.45, Ship Breaking Yard, Alang (herainafter
referred to as "the appellant”) is engaged in the breaking/dismantling of imported ships. The
appellant and Shri Rajiv Raniwal, Authorised Signatory & Director of the appellant had filed
appeals against OI0 No.D2/AC/RURAL/BVR/RR/2017-18 dated 26.05.2017 {(hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Central Excise,
Rural Division, Bhavnagar [hereinafter referred to as “the adjudicating authorities”]. Since,
the issue invalved in both the appeals are comman, the said appeals are beng taken up
commanly in this single order.

2, Briefly stated, the facts are that:-

(] the appellant has availed CENVAT credit of the Additional Duty of Customs
(CVD) paid on Fuel Oil, Marine Gas Qil (H.5.D. Oil) & Lubricating Oif etc. contained
inside Engine Room Bunker in the ships imported by them for breaking purpose, as
input;

{ii) As per the Note No. 9 of Section XV of the Schedule 1 appended to the Central
Excise Tariff Act, 1985, the goods and materials covered under Chapter 72 to 83
abtained by process of breaking up of a ship can only be considered as the "excisable
goods' as defined under Section 2{d] of the Act as well as the ‘final preducts’ as
defined under Rule 2(h) of the CENVAT Credit Rules, 2004 so far the process of
breaking of ship is concerned;

(i}  As per Rule 3 of the CENVAT Credit Rules, 2004, a manufacturer or producer of
final products is allowed to take credit of duties of excise or the additional duty of
customs [CVD), paid on any ‘input’ received in the factory of manufacturer of final
products for use in or in relation to the manufacture of final product. As per Rule 21k}
of the CENVAT Credit Rules, 2004, the word ‘inp ut' means all goods used in the factory
by the manufacturer of the final products but excludes any goods which has no
relationship whatsoever with the manufacturer of a final products.

(iv)  ShriRajiv Raniwal Authorised Signatory of the appellant in his statement dated
17.10.2016 clearly agrees that immediately after beaching of a vessel at their ship
breaking plot, all the fuels & oils {Fuel Oil, H5D Oil (MGOD) & Lubricating Oil} are
removed from the vessel & sold out without storing the same and the same are not
used in the process of obtaining goods and materials by breaking up of ship, but are
directly sold in the open market. Therafare the same cannot be considered as ‘input’
as defined under Rule 2(k) of the CENVAT credit Rules, 2004;

{v) As per Explanation |l to su b-Rule {3) of Rule & of the Cenvat Credit Rules, 2004,
no CENVAT Credit shall be taken on duty paid on any goods that are not inputs.

2.2 Accordingly, a SCN dated 08,03.2017 was issued to the appellant proposing for
demand of CENVAT Credit of Rs.5,89,763/- under the provisions of Rule 14{1){i} of CENVAT
Credit Rules, 2004 read with 3ection 114(4) of Central Excise Act, 1944 along with interest
under the provisions of Rule 14(1){ii) of CENVAT Credit Rules, 2004 read with Section 11AA of
Central Excise Act, 1944 and proposing for imposition of penalty under Rule 15(2) of CENVAT
Credit Rules, 2004 read with Section 11AC of Central Excise Act, 1944, Said 5CN was also
tseued to Shri Rajiv Raniwal, Authorised Signatary & Director of the appellant proposing for
imposition of penalty under Rule 15A of CENVAT Credit Rules, 2004.

3. in the defence submissions made by the appellant and Authorised Signatory &
Director of the appellant had largely relied upen how a ship, imported for breaking purpase,
are classified in the Bill of Entry !_iled for clearance thereof, the guidelines contained in the
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Board's Circular No.37/96-Cus, Dated 03.07.1996 and judgment of the Hon'ble High Court of
Gujarat in case of M/s Priva Holdings Vs, Commissioner of Customs (Prev.), Jamnagar as
reported in 2013(288) ELT 347 (Guj.).

4. The adjudicating autharity confirmed the demand of CENVAT Credit of Rs.5,89,763/-,
made in the aforesaid SCN along with interest under the provisions of Rule 14(1)(i) of
CENVAT Credit Rules, 2004 read with Section 11AA of Central Excise Act, 1944 and imposed
equal penalty amounting to As.5,89,763/- upon the appellant under Rule 15(2) of CENVAT
Credit Rules, 2004 read with Section 11AC{1)(c) of Central Excise Act, 1944, and imposed
penalty amounting to Rs.5,000/- upon Shri Rajiv Raniwal, Authorised Signatory & Director of
the appellant under Rule 154 of CENVAT Credit Rules, 2004, vide the impugned order dated
26.05.2017.

h Feeling aggrieved, both the appellants have filed the present appeals on the following
grounds:-

s Impugned order passed by the adjudicating authority is non-speaking in as much as
none of the submissions, made by the Appeliant in its written reply have been
considered;

+ The appellant also relied upon the Circular No. 37/96-Cus dated 03.07.1996, wherein
it was clearly opined that the fuel and oll contained in the vessel’s machinery and
engines can also be regarded as forming integral part of the vessels and hence
classified under heading 8908.

s The appellant also relied upon the decision af the Hon'ble Gujarat High Court in the
case of M/s. Priva Holdings Vs. Commr. of Customs, as reported in 2013 (288) ELT 347
(Guj.} wherein it is held that fuel and oil contained in the engine department tanks is
always associated and connected with the machinery and engine of the ship, which
form an integral part of the ship. Therefore credit is admissible thereon.

s It is alse held in the aforesaid decision of the Hon'ble High Court that the mere fact
that a separate line item, appears for said fuel and oil in the Bill of Entry filed for their
importation, does not change the fact that these items form an integral part of the
ship. The classification of these |tems in 8908 s itself sufficient evidence to show that
these iterns are an integral part of the ship.

s The major input utilized in the ship breaking industry includes “ship used for
breaking”. The appeliant, therefare, in terms of Rule 3 of CENVAT Credit Rules, 2004,
availed CENVAT credit on the CVD paid by them on the vessels. These vessels are
nothing but an input which is required for the purpose of obtaining goods from
dismantling/breaking of ships. The appeliant availed credit on the entire value of the
ship including the wvalue of the Fuel Oil, HSD Oil & Lubricating Oil stored inside the
Engine Room bunker of the vessels being im ported.

s The appellant had not availed any CENVAT Credit on the fuel and oil stored outside
the engine bunkers. In other wo rds, no credit was avalled by the appellant on the CVD
levied on the fuel and oil contained in places other than the engine.

s The appellant had availed CENVAT Credit not on fuels and oil, but an the ‘ship for
breaking purpose’, which is classifiable under Tariff Heading 8308 and is a name which
collectively describes everything cantained in the ship, including fuels and oils
contained in the engines room. The process of removal of fuel and oil forms an
integral part of the process of breaking up of the ship. Uniess pils and fuels are
removed from the engine raom, one cannot initiate the process of hot cutting of the
ship, as the engine room can catch fire in the process of hot cutting. The appeiiant

N
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therefore submits that the process of removing fuel and oil is an integral process of

manufacture of metal scrap which is the dutiable final preduct which emerges from
the breaking of ship.

o In view of the above, since there was no contravention of CENVAT Credit Rules, 2004,
the penaities upon both the appellants were also not imposable

6. Personal hearing was alse held on 27.02.2018, wherein Shri H.B, Pandya, Consultant

appeared on behalf of both the appellants and reiterated the submissions made in the appeal
memorandums,

1. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned
has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case
of appellant vide Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. | have carefully gone through the facts of case, the grounds mentioned in both the
appeals and the submissions made by both the appellants. The question, to be decided in
these appeals, are as to whether the appellant is entitled 1o avail CENVAT Credit on said fuel
& 0Qil, contained inside Engine Room Bunker in the ships imported by them for breaking
purpose, as input, and whether penalty can be imposed upon both the appeilants, or
otherwise,

9 In this regard, | have carefully gone through the Board's Circular No. 37/96-Cus. dated
03.07.1996 issued from F.No. 512/22/B3-Cus.VI, which is reproduced below:-

“Subject: Ships & other flooting structures imperted for breaking up — Classification -
Regarding.

| am directed to soy that doubts hove been raised in the context of an gudit
para regording classification of (i} movable gears such as lifting and hgndﬁng
machinery, anchors, novigational equipments, machine tools, fire fighting equipment
(i) bunkers, such as fuel oil, engine oil and (iii) ship stores, such as smr.': parts, food
stuffs, alcoholic and other beveroges imparted on board a ship for rnreakmg up. [Para
No. 1,01 of the report of the C.& AG. of India for the year ended 3 Mnrclh, 1991 (4 af
1992)]. While Department was of the view that the articles are :J.ussaﬁnble unuie:
Heading 89.08 of the Custams Tariff covering vessel and other floating 5rr.uv:rure for
breaking up. Audit was of the view that these items are not covered by this heading
and needs to be clossified separately in their respective headings.

The issue waos referred to World Customs Crgaonization, Brussels, who has
opined that:-

a) Movable gears such os lifting and handling machinery, anchors, n?fJgaraﬂnaJ
equipment, machine tools, fire fighting equipment and hence clossified under
Heading 89.08.

b) Fuel and oil contained in the vessel’s machinery and engines can also be
regarded as forming integral part af the vessels and hence be classified under
Heading 89.08.

c) Spare ports (such as propellers), whether or not in g new condition :rna‘_mwubr'e
articles {furniture, kitchen equipment, table-ware etc.) showing cleor evidence of
use gnd which have been formed part of normal equipment of vessels, are
classifioble under Heading 85.08.

d) Remaining fuel and oil (other than that mentioned in sub-para) (b) above and
other ship stores, including drinks and foodstuff are classifioble seporately In
their own appropriate headings.

l-.pl'-. o
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The matter was alsp discussed in a tripartite meeting comprising the Ministry
af Low. Justice and Company Affairs, the Office of C & AG of India ond the Department
af Revenue, where it was decided that opinion expressed by the WCO may be occepted
g5 guidelines for determining the classification of different items imported on boord
the ship for breaking up. The Boord has accepted this decision,

Accordingly in respect of articles referred to in Paro 1 you may apply the advice
of the WCG as per para 2 obove ond finalise the pending coses of assessment.”

10. | have also gone through the decision pronounced by the Hon'ble High Court of
Gujarat in the case of M/s. Priya Holdings Vs. CC (Prev.}, Jamnagar, reported in 2013 (288)
ELT 347 (Guj.) wherein it has been held that the fuels & olls contained in the engine
department tank is alwoys associoted and connected with the machinery and engine of the
ship which forms an integral port of the ship and would fall within the ombit af sub-para (b} of
Paragraph 2 of the oforesaid Board's Circulor dated 03.07.1995, and would therefore be
clossifioble along with the vessel under Heading 8908, whereas the fuel & oil contoined in
other tanks would be clossifioble under their own headings.

11,  In view of the above | find that the fuel and oil contained in the vessel's machinery and
engines (inside engine room) are necessarily part of a ship and classifiable under heading
89.08. The ship cannot sail and reach the ship-breaking yard unless the fuel and oil is present
on board. What was imported therefore is a ship complete with these fuel and oil which is a
part of it. | also find that the fuel oil is not imported separately, but imported as parts of ship
stores. When the ship Is imported for breaking up, these goods form part of the ship and are
therefore part of the inputs.

12. 1 also find that the fuel & oil Is necessarily required to be removed firstly for the
purpose of safety and efficient operation, apart from the iegal requirement. Accordingly, the
ship's tanks containing oil and fuel tank, etc, are emptied and evacuated before breaking up
of the vessel commences. Otherwise, in case of no such requirement, the process of breaking
up of ship would have been started earlier than the process of empting said fuel & oil from
the vessels, or the process of breaking up of ship would have been made simultanecusly with
the process of empting said fuel & oil fram the vessels. In that case too, recovery of fuel & oil
would have been the part of the manufacturing process.

13. | also find that the Adjudicating authority has advanced the reasons for his conclusion
that the fuel and ol is not an input for the purpose of the activity of ship breaking and
therefare the CVD paid on such oils would nat be entitled for CENVAT Credit. However, | find
that the entire ship has been accorded the status of an input and CVD is also paid on the
entire ship, credit of CVD so paid will be available to them as the entire ship participates in
the activity of ship breaking (manufacturing activity). The entire ship including the fuel il is
one entity and takes part in manufacturing activities. Therefore, the entire ship has to be
considered an input under the provisions of CENVAT Credit Rules, 2004. Said fuel & oil are
emerged as a result of manufacturing activity. In this regard, | rely upon the decision
pronounced by the Hon'ble CESTAT, hMumbai in the case of CCE, Mumbai-l Vs. M/s. Arya Ship
Breaking Corporation, as reported in 2017-TIOL-3608-CESTAT-MUM, wherein the Hon'ble

CESTAT held that :-

" find that demand has been roised holding the activity of selling motors, generalor,
engine, remnant oil etc os troding. Rule & haos been applied to demand reversal of
cenvat credit on input services. It is seen that what the appellants (sic) are purchasing

is @ ship for the purpose of breaking. The appelignts are bregking the ship and as a
result certain items are recovered. The scrap so generated is sold by appellants on

payment of central excise duty. Other items generated ore sold by them as it ls. The

jtemns in respect of which demands for revenue under Rule & of Cenvat Credit Rules

hive heen made are not purchased by appellants but are part of the ship when it is
f
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imported, In this regard, the activity of the appellants connot be considered os
trading activity.”
14.  The aforesaid decision of Hon'ble CESTAT, Mumbai has also been relied upon in the
another decision pronounced by the same bench in the case af M/s. CCE, Mumbai Vs. #/s,
Bansal Ship Breakers, as reported in 2018-TIOL-275-CESTAT-MUM. Both the aforesaid
decisions are squarely applicable with the present issue. From both the aforesaid decisions,
the following points are emerged:-

(i} what the appellants are purchasing is a ship for the purpose of breaking:

(i) The ellants are breaking the ship and as a result certain_items are
recovered;

(i}  The other items are not purchased by appellants but are part of the ship when
it is imported;

{fvl  the activity of the appellants cannot be considered as trading activity.

15. On comparing the facts involved in both the aforesaid decisions with the facts
involved in the present appeal, | find that:-

(i) the appellant had also purchased a ship for the purpose of breaking,

(i) During the process of breaking up of the ship, certain items including fuel & oil

are recovered;

(i) Fuel & Oil have not been purchased separately by the appellant but are part of
the ship when it is imported;

(iv)  Since fuel £ oil is recovered during the process of breaking of ship, It is part of

manufacturing activity.

In view of my aforesaid findings, since fuel & oil is a part of manufacturing activity, the
CENVAT Credit thereon can not be denied to the appellant,

16. | find that the matter appears o have its genesis in the circular dated 23.10,1997 of
the Ministry of Finance and therefore it is necessary to reproduce it in full:

“In the budget of 1985, ship breaking activity was defined as an activity of
manufacture by virtue of Note 7 in Section XV of the Schedule to the Central Excise
Tariff Act, 1985, Consequent [0 these twio guestions Orase.

(i) Whether the items emerging during the course of ship breaking falling outside
the ambit of Section XV of the Schedule to the Central Excise Tariff Act, 1985
would be treated os excisable ond ore chargeable to Central Excise Duty.

i) Whether o ship breaker who has paid CVD would be entitled to modvat credit
of the entire CVD paid an the ship or credit will have to be restricted to the
extent of inputs contained in goods and materials falling under Section XV of

the Schedufe.

2 Director General of inspection has conducted o study on this issue and a view
hos been token that the goods and materlals recovered during the course af ship
bregking which are outside the ambit af Section XV of the Schedule to the Central
Excise Tariff Act, 1985, are nan-excisoble goods as there is no entry in the Tariff which
describes the act of obtaining these items as an activity of manufocture. Moreover,
L hi res classifioble er i in ki art in_th

activity of ship breaking under Rule 57A of the Central Excise Rules, 1944

Hence, the provisions of Rule 37C of the Central Excise Rules regarding the non-
admissibility of Modvat credit of duty paid on inputs going Into finished excisable
goods which are exempted from payment of duty or chargeable to nil rote of duty will
not apply in the case of non-excisable goods.
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3 Accordingly, | am directed to say that the entire credit will be available in this

ase an | i n
4. Low Ministry has also concurred with the above view.
5. All pending disputes moy be resolved in light of oforesaid clarification.”

17 In view of the above circular, | find that the Board has by way of this Circular
specifically excluded the operation of Rule 57C in respect of this particular activity i.e. ship
breaking activity and has gone on to clarify that notwithstanding the status of goods that fall
outside the parameters of Section XV including the ones under consideration [non-excisable),
the entire quantum of CVD paid on the ship imported for breaking will be available and no
reversal is warranted. Once the operation of Rule 57C has been ruled out, | do not find any
merit in denying the credit of CVD pald by the appellants on the entire ship, imported them
for breaking, Accordingly, the additional duty of customs paid on fuel & oil contained in the
ship, which is generally referred to as bunkering stores, would be available to them as
CENVAT Credit for utilisation in payment of duty on goods and materials obtained by breaking
up the ship.

18. Further, on going through Para 3.1 of the SCN, | find that the appeliant has availed
CENVAT Credit on fuel & oil, contained inside engine room In the ships imported by them for
breaking purpose, as input. It can thus be safely concluded that the appellant have not availed
CENVAT Credit on fuel & oil, contained cutside engine room. The said facts have also been
admitted by Shri Rajeev Raniwal, Authorised Signatory of the appellant vide his statement
dated 17.10.2016, which is not disputed by the department in the SCN as well as while
passing erder by the adjudicating authority. In view of the above all, CENVAT credit on fuel &
oil, contained inside engine room cannot be denied to the appellant. In this regard, | also rely
upon the decision pronounced by the Hon'ble Tribunal, Mumbai in the case of Commr, of
Cus. Vs. Saibaba Ship Breaking, as reported in 2002 (140) ELT 135 Tri Mumbai, wherein the
Hon'ble CESTAT held that "respondents were not entitled to take credit of the duty paid on
the fuel, oil and other oil, food stuffs (other than the fuel, cil contained in the ship's engine
and machinery)”. In the aforesaid decision, the Hon'ble Tribunal had only disaliowad the
credit taken on the fuel & oil etc: contained outside the engine room. Accordingly, it can be
safely concluded that the Hon'ble CESTAT has allowed the CENVAT Credit on the fuel & ol
contained inside the engine room.

19,  In this regard, | also find that the appellant had availed CENVAT credit @85% of CVD
s0 pald on first twa shipments, as per the Proviso to sub-rule 3{1){vii) of the CENVAT Credit
Rules, 2004, as shown below:-

“fuii) the additional duty leviable under section 3 of the Customs Tariff Act, equivalent
to the duty of excise specified under clouses (i), (W), (i), (iv), (vL{vi] and {via);

Provided that CENVAT credit shall not be allowed in excess of eighty-five per cent. of
the additional duty of customs paid under sub-section (1) of section 3 of the Customs
Tariff Act , on ships, boots and other floating structures for breaking up falling under
tariff item 8908 00 00 of the First Schedule to the Customs Tariff Act.”

20 above-mentioned Proviso has been inserted by Notification No. 3/2011-CE(NT| dated
01.03.2011, The rationale behind restricting CENVAT credit to the extent B3% has been
mentioned In Para 7.1(d) of the D.0. Letter F.No, 334,/3/2011-TRU dated 28.3.2011 of Joint
Secretary (TRU-I), which is reproduced below:

“{d) The process of obtaining goods and materiol mainly melting scrap and re-rollable
scrap of steel, by breaking up of ships, boats ond other floating structures is deemed to
he o process of monufacture in terms of section note 3 of Section XV of the Central
Excise Tariff. In the breaking of ships, a ngr;g‘he‘.; of used serviceable articles such os
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pumps, air-conditioners, furniture, kitchen equipment, wooden panels etc. are also
generoted. These are generally sold as second hand goods by ship breoking units but
no excise duty is payable as they do not emerge from @ manufocturing process, At the
same time, ship breaking units are allowed to avail full credit of additional duty of
customs poid on the ship when it fs imported for breaking. it has been reported by
the field formations that this anomaly is resulting in misuse of the CENVAT credit
scheme. Accordingly, Rule 3 of the CCR has been omended to prescribe that CENVAT
credit shall not be allowed in excess of 85% of the additional duty of customs paid on
ships, boats etc. imported for breaking. "

Z1.  Inview of the above, | find that in order to offset CVD paid on these items in a lump
sum manner, CENVAT credit has been restricted to the extent B5% of CVD paid an the entire
value of ship. Said restriction imposed by the government in avallment of CENVAT credit 1o
the extent of 85% of CVD paid on the entire value of ship, itself proves that CENVAT Credit on
the ship (including ship stores i.e. fuel & oil etc ) is available to the appellant.

22, Inview of the above, | find that since the demand is not maintainable, the question of
demand of interest & penalties upon both the appellants under the provisions of Central
Excise Act, 1944 and Rules framed there under, does not arise.

23, Inview of above, | set aside the impugned 010 and allowed both the appeals.

24, The appeals filed by both the aforesaid appellant stand disposed of in above terms,

| (DR BALBIR SINGH}
ADDITIONAL DIREETOR GENE L'([ TS},

AZU, #.Hﬁ?ib s

F.No.V2/286 & 288/BVR/2017 Date: ,03.2018
BY RPAD.

To,

1 M/s Inducto Steel Ltd.,
Plot No.45, Ship Breaking Yard,
Alang, Gujarat,

2.5hri Rajiv Raniwal, Authorised Signatory & Director,
M/s. Inducto Steel Ltd.,
Plot No.45, Ship Breaking Yard,
Alang, Gujarat.

Copyto:

The Chief Commissioner, CG5ST & Central Excise, Ahmedabad Zone,

The Commissioner, CGST & Central Excise, Bhavnagar.

The Commissioner (Appeals), CGST, Rajkot.

The Jurisdictional Deputy / Assistant Commissioner, CGST & Central Excise, Bhavnagar
Commissionerate;

The Additional / Joint Commissioner , Systems, CGST, Rajkot;

6. Guard File.
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