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Passed b5'Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad

Zonal Unit, Ahmedabad.

:tE"E{dT qisqr c€,lr.ib-&.5.g. (\rd.&.) ftai6 !lg.?o.?o!tg h HFr cd dt 3ifts:+r}st s
.el?.sre-(rg.a. Earq rq.rr r.tb fi :r+srur fr =i ffie{ R-6, :{tl* r5rft&r+ ansrdr ffi,
3ft{drdr d-dil {B-i +t E"ea sft:ft-+q lsqu €r qxr.e, ffiq saqr ef"+ 3rft}Brq rsuv sI tr{T

is fi :r.pia nJ SI 4$ 3rffi dt g-<* fr nr*r qrtra anG * llsq t gqrd crffi t sq fr

ft{f,d B-qr qqT t

ln pursuance to Board's Notification No. 2612Ol7 C Ex.{NT) dated 17.10.217 read

q,ith Board,s order No. 05l2017 ST daterl 16.11.2017, Dr. Balbir Singh, Additional Dircctor

General of Taxpayer Sen'ices, Al.rmedabacl Zonal Unit, Ahmedabad has been appointerl as

Appellate Authoritl for the purpose of passing orc'lers in respect of appeals filed under

Section 35 of Central Excise Act. 1944 an(l Section tl5 of the Finance Act, 199'+.

3{q{ 3{r -ryd/ iTrd 3flqrd/ 3cqrd/ s6r{fi :nqqa, Adq 3;qr{ qrffi/ t-dr*{, {rtr6tc / rrJ];r']{
I 

"mtq#r rotr's!-{frfud art'qa rirter $ +rffia: r
Arising out of above mentioned OIO issued b\ Additional/Joint/ Deput\'/ Assistant

Commissioner, Central Excise / Sen'ice Tax, Rajkot / Jamnagar / Gandhidham :

3r+ffi-dl & cffiI mr dr}I (d c?II /Name & Arldress of the Appellaflts & Respondent :

1.M/s Hariyana Ship Demolition hrt. Ltd', Plot No. V-4,SBY-Sosiya,Bhavnagar
2. Rajeev Reniwal authorised person M/s Hariyana Ship Demolition Pvt. Ltd.

zT

g

(A)

{s $Tes(JfrO fi 'qEd 6f$ eqBd ffifua dt+ fr 3cq+-d crBfirft / qrfufr{ur t sqeT

}r.fifr ar+ 6{'€6dr tr/
{n1 pe-rqgn aggrieved br this Order-in-Appeal ma1'file an appeal to the appropriate authoritv
rn the lollo\\-rng \\a\.

fiqr er6 .dffiq 3.qra 116 t'd d-d-r6{ JIffiq ;qtqri?r6'{ur + cG :{q-fr, idq 5.qrq qr6
xftFiq ,tsii a trrrr'ssn fi $aata qo fi.a :rfuB-+q, tgg+ fi trru 86 + ]di-d
ffi.fua +rrO fi or Fr& t l/
Appeal to Customs, Excise & Service Ta-x Appellate Tribunal under Sectioll 35B of CEA, 194'l

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

raf+rur raqrra t e-rqFrd gsil ffrrd {tET alF5, #frq r.qrra ele"F (rE e-drfr{ irq-&-q
arqrft)-6rA' 6r facls ffd. drc eaiq a 2. rrR * k". ,g frFA di #I'drfr qrB( t/
The special bench ol Customs. Uxcrse & Sen ir-e Tax Al)pellale '[r'ibunal of West Block Nrr. 2.

R.K. Puram, Neu Delhi in all matters relating to classification and valuation.

jq{trd cBq t(a1 fr caru ere }rfidl + flfrrqr a}E sefr 3rqit *ar r;"+. i;fiq r.qrd sl..6 rrd

t-drfl 3{ffis" mqrE--+lur^1@) Ar ffiTff a'ti-q frB-6T, , (ffiq- dd, d-{ffrff rra- :rsrEi
3I6-rlqrqr{ 32."t€. 6) 6r il* ErB\' l/ 

1

To the West regional lqnch o[ ( usloms. Excise B. $,'!r'ii. I*' Appellal-e Tribrr-nal tqESl'A l'i al.
2.i Floor. Bhalmali Rha\,\aD. Asan\a Alrnedabad .l8I)U16 in case of appeals other than as
mentiondd in para- I (a) above

(i)

(ii)



6j

(iii)

(B)

(i)

(ii)

yffiq;qrqrfuo{ur t $lrsT 3rqrd qwa rri + At +ffiq Jiqrd ?t6 (3rfid) l;;i+qr..d, 2001.

Ar fr{q 6 fi 3iilria F.triftd fu\, rr} tq* nn-: +t an cmt + Et fuqr srar orfdq r r*} t
rq t r;{ tr+'cfr + €Fr, ildr JaqE at6 8r ai,ry ,aqra SI 4n4 3ff{ aEIT rrqr qalar. tw s

anq qr Jtr$ E;ff, s ar&' 
'€q(r qr 50 *rs $q(r d6 3rerdr 50 drg Fq(r t 3{86" B d rqer:

1,000/- $q$, 5,000/- sr$ 3{TEr 10,000/ ts.i +r Fmift-a drrl aTe.6.6T cfr Efrrd *tt tstifua
rra +r r+ara. EEfJ-d Jqff{ ;q"riB-flTr 6t snsr fi s6rd6 {B-€err + aw t fufr at

ffid6 #i * a-+ rqm arfl W+-d d-6 srwa ffinT ffi-qr srdr arftt t sdfua SrrFc +r srarclrf,.

d-+ 6r:-g rnor d ilar qGq il6l €tiftla J+fu ;qruTftlr{ur fr ensr Ftrd f, t erra"sr&t
(€| 3n"$ fi F\,3nird-rd 6 snr 500/- wc' {r Brrlfud eJF sqr orar frm tl

The aoneal to the ADDellate Tribunal shall be filed in quadruplicate in form l-A .3 / rrs
orescriLred under Rul'e'6 o[ Central Excisc (Apneal) Rules, 2001 and shall be act ompanied
Ssainst one \:hich at least should be arrorhbanied br a lee of Rs. 1,00Q/ Rs.,5Q00/.
ffs. I0.000/- \\'here amount of dutr demand/inierest/penaltr/re[und is uplo 5 Lac.,5 Lac to
SO LaC and above 5O Lac resnectivelt in the form dfcrossFd ba,n k draft in favottr o[ Asst.
Ripi{iiai of branch of anl nominated nrrblic sector bank of the place \\'here the lx nr'h oI anr
nofiiinaied Dublic sector bank of lhe nlacc \\'here Ihc bench'of lhe Tribunal is situalcd.
Aoolication hade for qrant o[ star shall lx ;rr'r'ompitnied br a fee o[ Rs. 500/ .

BqiAfq arqrftffi{oT S sqer 3rqifr. fa?d 3{trltfr{r4. 1994 frT URT 86(1) fi 3flfid €-dr6{

lM, 1994, * B{4 9(1) * ara faqifoa c.rd s.r.-s d qR cfui * ffr or s*:fr qa ro&
H?I B-s vrlqr fi ft-cg gqf, SI 4* d. rg6r cfr {Fr fr €drd +'r trazt t p_o qR rqrFrd

dfr drftq 3lF tfrA t rq t 6ff \rqi cfi t qtPr, sdr +dr6{ ff airr ,qrs #t aiil ntr tq-rnqr

,rqr il4ldr. €gq 5 drg qI ts$ 6q, 5 drSI Sc(r qI 50 FIrg 5g(r di5 3{eEn 50 drg sq(r t
nfu+"6 6 *-rnr: 1,000/- {qt, 5.000i- tq} :rtro 10,000/- tqS or Frqlfua g-ar t1a Sr vfr
sa.a +tr Gnrift-a tra +r errTara. {ftie-d gq-&-q ;qTqTfu-fi"T 6r qmn fi s6rqfi" {B€dR +
rrg g ffi sfr €T6ffim6 q'f{ + d'6 ronr art W-d +m grFc -dnr Eiqr ardr ErfAq r {itifud
gFrc 6r errkrEr, d'+ Sr rg enur A frar arfrr, s-O Edfu-d xffi-4;qqrfuowt fi qnor trtra t t

itrrra nrtqr (Fe lfi-$ * Rq 3nif,d-q{ t sr?r 500/- 5c('sr frqiFd Tffi ilqr +rar 5}m tl

'[he aoneal under sub section lll o[ Scction 8b of lhe Finance Act, 1994, 1o the Appcllale
Tiibuilzil Shall be liled in ouadiublicate in Form S.T.5 as prescribed under Rule 911) ol thr
Si*lii rai Rules. 1904. ahd Shall be accomoanied bv a cbp! of the order appealed hgainst
tone of which shall be certified coD\lan(l sHould be accomriaried bt a fees of Rs. lO00/
where the amount oI servi( e ta,\ &'ihl.rest rlemanded & pena'llv ]evied of Rs. 5 Lakhs or Iess'
Rs.5000/- u-here the amount of servi('r'tax & interest demarided & penaltr levied is morc
ih;;-6ti lakhi bur noi excet'dirrq Rs. Fi[tr l.akhs, Rs. 10.000/ rlhere the a'mounl of scn ict'
[a',, & inrerist demanded & pen5ltr ler iei] is more than fiftr' Lakhs rupqes. in the lorm of
iiossia uank diaft in farorrr u[ rht, Assrstant Registrar o[ ihe bench of nominatr-d Puhlir^
Seiioi gank of the p)ace uhere the be4ch qlT4[qnal is situated. / Applicaliorr made for
grant of stav shall be accompanied b\ a fee of Rs.500/ .

Fa-ea :rfuG"s-q, iee4 6I qrqr 86 €I ic-qrr3{i (2) (rq (2A) t nTfu tS ff rrfr xq-fr, tdr6{
lMr, 1994, + B-q-ff 9(2) (rs 9(2A) * a-aa FrutFw crd s.T.'7 fr 6r ar s}-rfr \rd 3sh srer

Jrwd. A-ftq 3iqrd ?16 3rqEr ${f,d (3rmd). +,-fr'q l?slq ?r@ rqr{I crft-d vrler 6T qF-qi

n-c"a +t- (rfrA t (rm" cfA cFrfqd 
"6tfr arftr't rlh Jr.{+d dElrT s6rffi }ir.s-+F vtfdr 3qr{Fra

4ffiq rcqrd qr6i tqr6{, 61 3{fidrq ;qrarftr+rur fi ifl+td 4f 6{i +r ffir aA drd 3naa; fir

cfr et srtr 4"s6ra fifr dai | /
The appeal under sub seclion {2) and {2Al of lhe seclion 86 the Finance A(l laa{. shall be

lilcd ih For ST.7 as prescribed under Rul(: 9 (2) & 9(2A) ot rhe Service Tax Rules. 1994 and
shall be accompanied b\ a cop\ oI ordcr oI Commissioner Central Excise or Commissioner.
Central Excise iAppealsl (one rif rrhich shall be a certified copl)and copl of the ortler passed

b! the Commi'ssioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Senice Ta-r to file the appeal be fore the Appellate Tribunal.

fi+n rra, idfq r.qr eIffi rE t-dFF{ nffiq cTk6{oT (M) + cfr 3tfrt + qTE-& n.fi-dq
r..+n"erffi vfrft-rq 194"4 6I uRr 35(16 fi nE?td. d ffr ffiq 3rftfr-{s", 1994 6r qRr 83 *
3rirfd 

-S-drsr 
+i eft aiq +l 4$ t. Ts 3natr + cF gffiq Hfr-stuT d' }qd sri {r*rq 3aqr

115/$dr iF{ 4r4 fi l0 lildlFr (10?"), 
"rd 8r4 (rd s+rElt iaanca a. qr qqral, siii ;5-dil Jrfirdl

#*rna t, .Fr erlkn;r fuqr drc. d?-d Ffi rs u{ + furd nlrr F4 ar} ait i*ma Ia rrfti ac

+t-s rq('$ :1fu+ a 5)1

Affiq ,iqrd ?16 qrd S-dFfl t 3{A?ia .4-l"T fr\, r1lr elc.5" fr F-a qnF-m t
(i) qr{I 11 S * jnrfa rrq
(i') ffi*e arTr 6I ff ,€ rrdd {Ifil
(iii) M+e arTr fiffi ai B-{rff 6 fi {ml-a iq r+q
- srrd qd fu {s qnr * vrqtrld ffiq ({T 2) 3rft}B-{q 2014 * 3{r{eT S T6 ffi 3lffiq
qrffi * {rqs{ kErurrfiq €rrrd nS ud 3{fif, 6t il"I t8i Ml/

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
19.14 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal aeainst this order shall lie before the Tribunal on payment of 10% ol the dut.\
demdrided rr'fiere dutr or dutr and penallr are in dispure. or penA]ri. uhere penaltr alorre rs iir
dispute, provided th6 amourit ot pie depbsit pavabl'e r,vould 

-be 
subject to d ceiling of Rs. l0

Crores,
Under Central Excise and Sen'ice Tax, "Dutv Demanded" shall include :

(i) amount determined under Section I 1 D:
(ii) amounl oIerroneous (enrat Credil laken;
(iii) amount pa-r able under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not appl-\' to thc sta\
application and appeals pending bef6re an.r' appellate authorit] prior to the cb'nimencement ril
the Finance lNo.2) Act,201-+.
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(c) fiRtI tr{6'R at qaimrsl 3Irra :

Revision aooliiation to Government of India:
rs nrtciH'.idtlqT"T+rBa fffifuE srffdi fr, i;fiq rcqld e;a sfuF:rn. rqqq 6t um

isEe + qEE iiF6 + 3{ilrid rrfl sft-q, firrd s[mr, qnfteroT 3]r+(d ffi. fd.? FiTrilq. {r.r€d

fre{?T, d?fr qBf,:ff,d frc sryd, s+ra qrri, a$ ftrff-r iooor, qi B-sT arar arQer 7

A revision aoolication lics Io lhe Undcr Secrelan, to the CovcrnmenL of lnQia. Reristott
Aonlicaiion Uhii. Vlinistn oI Financc. l)eparrmenr oI Rerentre, 4lh Floor, Jeeran f)eeP
Buildine. Parliamenr Slreet. \err Delhi 110001, under Section .l5EE oJ the ('LA lq4q rrr

ielpect-cit i6e icil[oiiing.as.. goterned b\ [irsl nroriso to sub section { I ) oI Seclion-358 ibrd:

qfr p'rd t ffi ragra t arsi r il6r ilfrqra fu.$t qra +l Ad *Tluri t esR 46 t qrrlrs;

fi dna qr ffi jrq +rrsri qr fur Effi"r'+ a-sR ,rd S Est erfl T6 crrrrffF fi qhra ql tEfi
arsn a;5 i-qr arsRur i qrs 4, eRrFF{ur + Cf{ra. fuft +rtir} qr C6+ ffiTl {d i qrd + a?fiIrr

+ qprd frr/
In case of anr loss ofpoods. uh.re lhe loss occurs in lransjt from a lactory lo a \\ar'hotts. "r
io anoitrCiiactont or Tiom one \\areh()lIse to another during the course bf pro(essing ol llre
goods in a u,arehciuse or in storage rvhether in a factory or in? ttarehouse -

e{R-d t qr6{ Rffi {Eq qr et{ 6t fura w G q.rd fi iaM"T d rqra +d ara cr ert ,B
tdq r.crc qra * oc ffufut * aFrd fr. ai srTrd + Errr ffi {r'C'ir 8f{ 6f ffia 6r ?rfr tl
t"
In case of rebate of duty of exclse on goods cxported to an\ countn or territol outside lndia
irT o. e"Ciia6tii 

-niaterldl 
used in thc'hanufaitule of the- goods ri.hich are eiported to att.r

country or territon outside India.

qfr r..Ird ?t.*r 6r er4?nd fu( fudT a+rra 4, qrer, tqra qr slcrF +i qra ffia B-qr :-qr B I /
ln case of g"oods exp'orled outside lnclia exporl lo Nepal or Bhutan. wilhout pa\menl oI dut\ '

gBft'{d rcqrq t icqrd;I qtFF * famra il fdt, 3} sqA *r$z f€ 3Tfuft-{fr (rd 5s+ fdftd
t'rryrat * d6d fft;q EI ,€ t ritt i-€ vrlsr af v -q+a iem-41 d. roro fr.a vfuF-rq (a zt.

1998 6T trr{r 109 + (dRI Fqd #I ?.C drtrs verqr ffifu c{ qr qK il qfta l+r'rru ttl
Credir of anr durr aliorred to be utilizerl torrards parment o[ excise duir on linal p-rodu(ls
i"it"i tti.. iriouiiloni ot s1ji5 flci or lhe Rules tnade rhere under such qrdqr is lassed ll tht'
eijmririCsiofi.i iApp.alsl on or atr"r. the riate appointed under Sec. 109 of rhe Ftnante [No.21
Act. 1998.

J!'n-rd 3naza ff ai cfaqT cEr+ {iEqT EA's fr, ;1 6 i;fi+ 3aqrda eIffi (}q-fr) A{ala-&,

2001, t F-{n 9 t 3rd?td Bfrfr.d t, fs vrtlr * €nqur + 3 {rd e ffid fir arfr qrtsq 
t

3ct+a 3ira-ra t €r?r 4d rtrlqr E :rfi-s yrhr ffr Et cFqi sera Er arfi qGql {rar fr +,,-fr'q

3rsrd er6 nft'fr+4" rbna 6r qr{r 35-trE fi rfa Eutft-a eli4 EI 3r4Erfr * qrFq t dk q{

in-o # cR s-d-.a Er srfi Erts('t I
The abore aDDIi, ation shall be macle in tlttpltcate in Form Nq. EA-8 as specit'ied- und'r' Rule, 'l
of Cenrral Eicise [Appealsl Rules, 200 I rrithin 3 nollth_s ,rom the dale on $hlch Ihe ordcr
I.,[tii i6 ti'i'"iiziiitt'aealhii is;brnmun:cat, d and sha]l be accompanied br t1t'oropies caclr
.i'iBi oid'aiti'-oiiGi ifi-App"al. ii ihotrl,l also be accompanied bi a copr'o[ TR-6 Challan
EiiO?.ii"d plimi.i oi [ies[fiUiO iee-ii },risirltrea under Seclion 35-EE of'CEA. 1944. rurdr-r

Major Head of Account.

qilt6nT 3Tr6-d-d fi snr ffifua Frtfka sm Sr 3rflq?fr'fi arfr qG(' 
t

*6i .rdra {6q t.6 ilrG sqi qr yst Fff & a sqt 2ool En qrrfla EiqT drq 3f{ qfd {rdrf,
{6q G drs $ct t;qrdT d d sqd lo0o -/ mr ellirEi mqi afr r

The revision aonlicarion shall be accomrrunierl "bt a fee of Rs. 200/ \\]terg.the amottnt
irii,it"ia'lii nu fif""i-6iii Uac oi t.is and t{s. lU00/: uhere the amotrnt'involred is more th:tn
Rupees One La'c.

qfr r€ yrhr t rs qfr $rlct mt uqr&sr B at rl$m {d 3nhr t frv tla +r r"rara s++a
# r+'B;-** 

"+Fd 
+ azq s tt-J 6r sfi sr frET +a 6rq d il{i # far qqfurft }s?nu

rqrfr-rrq +t t'+ y{ra qr Aiftq rl[slt' ftf (rst 3{rfid E-qr Jrdr t t / t" case, if the orrler

covers various numbers trI order rn Origirral, fee lor each O.l.O.- shorrld-.be gaid irr tllt'
iiorcsaia mannei, noi iirhstandinp, rhe facl thal the one appcal to the Appellant "Tribunal or
G; ;ne a6i;nijailoh io-rhe Ceniiai dorr. As the case mar be,'is fillcd to arciid scriptoria rrork il'
iiiiiineH{'l-li lih fe. of Rs. I00r for eirch.

qqTsrnfud -qizrrFr{I ?re<5 $ft}B=zrq, 1975, t 3l4 -trff-l * Er:-+sn {d 3nhr azi r?r4a:+ri?I #r
cft cr frt tfti o.so &-a sr ;srqTilq e1r+ iaf+c'ein 6o1 ffir I "
C)ne conr of aoolication or O.l.O. a( the case mar be, and the order of lhe adludir ating
authonti shall uear a courl fee sramp o[ Rs. 6.50 as prescribed under schedule-l ll] lerms ol
the Couit Fee Act,1q75. as amended.

fiqr srffi. affiq Jacr{ tra ra Q-qral Jqffq ;qIqIfu'r{TT (ilr{ Efu) li;:l{J{r{dl. 1992 } dfid
q-d. 3r& {qFlrd "rra +f €ffiE 6l? qrd Fr+p} fi ntl afi t-qrfr 3{r6fr-d f+.qT arar tt /
Attention is also |nvited to the rules cor ering these and other related lratters contained in thc
Cusiomi, Excisc and Service Appellate Tribu-hal (Procedure) Rules, 1982.

Fq:rffiq cTffi 6'1 3rfr-d ilfu-d 6l} t sdB-d e+n-+, faqa 3lt{ afffrflq Hdqrdt * R!-,
3tq'fl?ff Eelrrnq ddqr{a u,u.rv.cbec.gor'.in 6} -s srA t I i
For the elaboratc, (lerailed and latesl pruvisions relating to filing of appeal- to tire higlrcr
appellate authoritr, the appelJatrt ma\ telcr lr) the Deparlmenlal \\( l)slte \\\\\\ I b {,'"u\ rl

(i)

(ii)

(iii)

(iu)

(v)

(ui)

(D)

(E)

(F)

(G)
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Iv2/260&26rlBvRl2o1.

RDER.IN.APPEA

M/s. Hariyana Ship Demolition Pvt. Ltd., Plot No. V-4, Ship Breaking yard, Sosiya, Alang

(hereinafter referred to as "the appellant") are engaged in the breaking/d ism antling of
imported ships. The appellant and shri Rajiv Raniwal, Authorised signatory of the appellant

had filed appeals against oto No. BHV-EXcus-000-J c-001-17-18 dated 05.04,2017 (hereinafter

referred to as "the impugned order") passed by the Joint commissioner, central Excise &

Servlce Tax, Bhavnagar (hereinafter referred to as "the adjudicating authorities,,). Since, the

issue involved in both the appeals are common, the said appeals are being taken up

commonly in this single order.

2. Briefly stated, the facts are that a SCN dated 16.11.2016 was issued to the appellant

proposing for demand of CENVAT Credit of Rs.74,25,579/- under the provisions of Rule 14 of

CENVAT Credit Rules, 2004 read with Section 114(a) of Central Excise Act, 7944 along with

interest as provided under Section 11AA of the Act, ibid, and proposing for imposition of

penalty under Rule 15(2) of CENVAT Credit Rules, 2004 read with Section 11AC of Central

Excise Act, 1944. Said SCN was also issued to Shri Rajiv Raniwal, Authorised Signatory of the

appellant proposing for imposition of penalty under Rule 15A of CENVAT Credit Rules, 2004. tt

has been alleged in the SCN that:-

(i) the appellant has availed CENVAT credit of the Additional Duty of Customs

(CVD) paid on Fuel Oil, Marine Gas Oil (H.S.D. Oil) & Lubricating Oil etc. contained

inside Engine Room Bunker in the ships imported by them for breaking purpose, as

input;

(ii) As per the Note No. 9 of Section XV of the Schedule 1 appended to the Central

Excise Tariff Act, 1985, the goods and materials covered under Chapter 72 to 83

obtained by process of breaking up of a ship can only be considered as the 'excisable

goods' as defined under Section 2(d) of the Act as well as the 'final products' as

defined under Rule 2(h) of the CENVAT Credit Rules, 2004 so far the process of

breaking of ship is concerned;

(iii) As per Rule 3 of the CENVAT Credit Rules, 2004, a manufacturer or producer of

final products is allowed to take credit of duties of excise or the additional duty of

customs (CVD), paid on any 'input' received in the factory of manufacturer of final

products for use in or in relation to the manufacture of final product. As per Rule 2(k)

ofthe CENVAT Credit Rules, 2004, the word 'input' means all goods used in the factory

by the manufacturer of the final products but excludes any goods which has no

relationship whatsoever with the manufacturer of a final products. Thus, the

classification of the goods under Central Excise or Customs Tariff is immaterial and

whether any goods can be considered as 'input' or not, it depends on their usage.

(iv) Shri Rajiv Raniwal, Authorised Signatory of the appellant in his statement dated

ll.70.2076 clearly agrees that immediately after beaching of a vessel at their ship

breaking plot, all the fuels & oils {Fuel Oil, HSD Oil (MGO) & Lubricating Oili are

removed from the vessel & sold out without storing the same and the same are not

used in the process of obtaining goods and materials by breaklng up of ship, but are

directly sold in the open market. Therefore the same cannot be considered as 'input'

as defined under Rule 2(k) of the CENVAT credit Rules, 2004;

(v) As per Explanation lll to sub-Rule (3) of Rule 6 ofthe Cenvat Credit Rules, 2004,

no CENVAT Credit shall be taken on duty paid on any goods that are not inputs.

3. ln the defence submissions made by the appellant and Authorised Signatory of the

appellant had largely relied upon how a ship, imp

M'./)/,L
o rted for br g purpose/ are classified in
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the Bill of Entry filed for clearance thereof, the guidelines contained in the Board's Circular

No.37/96-cus. Dated 03.07.1996 and judgment of the Hon'ble High Court of Gujarat in case of
M/s Priya Holdings Vs. Commissioner of customs (prev.), Jamnagar as reported in 2013(28g)

ELT 347 (Guj.).

4. The demand, made in the aforesaid scN, was confirmed by the Joint commissioner,

central Excise & service Tax, Bhavnagar vide olo No. BHV-EXCUS-0oo-JC-001-17-18 dated

05.04.2017.

5. Feeling aggrieved, both the appellants have filed the present appeals on the following

grou nds:-

lmpugned order passed by the adjudicating authority is non-speaking in as much as

none of the submissions, made by the Appellant in its written reply dated 28.02.20L7

h ave been considered;

The appellant also relied upon the Circular No. 37196-Cus dated 03.07.1996, wherein

it was clearly opined that the fuel and oil contained in the vessel's machinery and

engines can also be regarded as forming integral part of the vessels and hence

classified under head ing 8908.

The appellant also relied upon the decision of the Hon'ble Gujarat High Court in the

case of M/s. Priya Holdings Vs. Commr. of Customs, as reported in 2013 (288) ELT 347

(Guj.) wherein it is held that fuel and oil contained in the engine department tanks is

always associated and connected with the machinery and engine of the ship, which

form an integral part of the ship. Therefore credit is admissible thereon.

a

a

a

a

a

o

It is also held in the aforesaid decision of the Hon'ble High Court that the mere fact

that a separate line item, appears for said fuel and oil in the Bill of Entry filed for their

importation, does not change the fact that these items form an integral part of the

ship. The classification of these items in 8908 is itself sufficient evidence to show that

these items are an integral part of the ship.

The major input utilized in the ship breaking industry includes "ship used for

breaking". The appellant, therefore, in terms of Rule 3 of CENVAT Credit Rules, 2004,

availed CENVAT credit on the CVD paid by them on the vessels. These vessels are

nothing but an input which is required for the purpose of obtaining goods from

dismantling/breaking of ships. The appellant availed credit on the entire value of the

ship including the value of the Fuel Oil, HSD Oil & Lubricating Oil stored inside the

Engine Room bunker of the vessels being imported.

The appellant had not availed any CENVAT Credit on the fuel and oil stored outside

the engine bunkers. ln other words, no credit was availed by the appellant on the CVD

levied on the fuel and oil contained in places other than the engine.

The appellant had availed CENVAT Credit not on fuels and oil, but on the,ship for
breaking purpose/, which is classifiable under Tariff Heading 8908 and is a name which

collectively describes everything contained in the ship, including fuels and oils

contained in the engines room. The process of removal of fuel and oil forms an

integral part of the process of breaking up of the ship. Unless oils and fuels are

removed from the engine room, one cannot initiate the process of hot cutting of the

ship, as the engine room can catch fire in the process of hot cutting. The appellant

therefore submits that the process of removing fuel and oil is an integral process of
manufacture of metal scrap which is the dutiable final product which emerges from

a

the brea king of sh ip
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. ln view of the above, the interest and penalty upon the appellant were also not

im posable.

6. Personal hearing was also held on 27.02.2QL8, wherein Shri H.B. Pandya, Consultant

appeared on behalf of both the appellants and reiterated the submissions made in the appeal

memorandums.

7. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned

has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case

of appellant vide Board's Circular No. 708/6/2017-Service Tax dated 17.L0.2017 and Board's

Order No. 05/20l7-Servlce Tax dated 76.1,7.2017 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. I have carefully gone through the facts of case, the grounds mentioned in the appeals

and the submissions made by both the appellants. The question, to be decided in these

appeals, is whether the appellant is entitled to avail CENVAT Credit on said fuel & Oil,

contained inside Engine Room Bunker in the ships imported by them for breaking purpose, as

input, or otherwise.

9. ln this regard, I have carefully gone through the Board's Circular No. 37/96-Cus. dated

03.07.1996 issued from F.No.51.2/22/89-Cus.Vl, which is reproduced below:-

"subject: Ships & other Ilooting structures imported for breoking up - Classificotion -

Regarding.

lom directed to say thot doubts have been roised in the context of on oudit

poro regording clossit'icotion of (i) movoble geors such os lit'ting ond handling

mochinery, onchors, novigotionol equipments, mochine tools, fire fighting equipment

(ii) bunkers, such os fuel oil, engine oil ond (iii) ship stores, such as spore parts, t'ood

stuffs, alcoholic and other beveroges imported on board o ship for breoking up. [Poro

No. 1.01 of the report of the C.& A.G. of tndio t'or the yeor ended 31't Morch, 199L (4 of

1992)1. While Deportment wos of the view thot the orticles ore clossifiable under

Heoding 89.08 of the Customs Torit'f covering vessel and other t'looting structure for
breoking up. Audit wos of the view thot these items ore not covered by this heoding

ond needs to be clossit'ied seporotely in their respective heodings.

The issue wos ret'erred to World Customs Orgonizotion, Brussels, who hos

opined thot:-

o) Movoble geors such as lifting ond hondling mochinery, onchors, navigotionol

equipment, mochine tools, fire fighting equipment ond hence classit'ied under

Heoding 89.08.

b) Fuel ond oil contained in the vessel's machinery and engines con olso be

regorded as forming integrol part of the vessels ond hence be clossit'ied under

Heading 89.08,

c) Spare parts (such os propellers), whether or not in a new condition ond movoble

articles (furniture, kitchen equipment, toble-wore etc.) showing cleor evidence of
use ond which have been t'ormed part of normal equipment of vessels, ore

clossif ioble under Heoding 89.08.

d) Remaining fuel ond oil (other thon thot mentioned in sub-poro) (b) obove ond
other ship stores, including drinks ond foodstut'f ore clossifiable sepdrotely in
their own appropriote heodings.

The motter was olso discussed in a triportite meeting comprising the Ministry
of Low, Justice ond Company At't'oirs, the Oft'ice of C & AG of lndio ond the Deportment
of Revenue, where it wos decided that opinion expressed by the WCO may be occepted
os guidelines for determining the clossit'icotion of different items imported on boord
the ship t'or breoking up. The Boord hos accepted this decision,

ffiL
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Accordingly in respect of articles referred to in Paro l you may opply the advice

oJ the WCO as per pora 2 obove ond t'inolise the pending coses of ossessment."

10. I have also gone through the decision pronounced by the Hon'ble High Court of

Gujarat in the case of M/s. Priya Holdings Vs. CC (Prev.), Jamnagar, reported in 2013 (28S)

ELT 347 (Guj.) wherein it has been held that the t'uels & oils contoined in the engine

department tonk is olwoys ossocioted ond connected with the mochinery and engine of the

ship which forms on integrol part of the ship ond would t'oll within the ombit of sub-poro (b) of

Porogroph 2 of the ot'oresaid Board's Circulor doted 03.07.1996, ond would theret'ore be

clossifioble along with the vessel under Heoding 8908, whereos the t'uel & oil contoined in

other tanks would be clossifiable under their own heodings.

11. ln view ofthe above lfind that the fuel and oil contained in the vessel's machinery and

engines (inside engine room) are necessarily part of a ship and classifiable under heading

89.08. The ship cannot sail and reach the ship-breaking yard unless the fuel and oil is present

on board. What was imported therefore is a ship complete with these fuel and oil which is a

part of it. I also find that the fuel oil is not imported separately, but imported as parts of ship

stores. When the ship is imported for breaking up, these goods form part of the ship and are

therefore part of the inputs.

L2. I also find that the fuel & oil is necessarily required to be removed firstly for the

purpose of safety and efficient operation, apart from the legal requirement. Accordingly, the

ship's tanks containing oil and fuel tank, etc., are emptied and evacuated before breaking up

of the vessel commences. Otherwise, in case of no such requirement, the process of breaking

up of ship would have been started earlier than the process of empting said fuel & oil from

the vessels, or the process of breaking up of ship would have been made simultaneously with

the process of empting said fuel & oil from the vessels. ln that case too, recovery of fuel & oil

would have been the part of the manufacturing process.

13. I also find that the Adjudicating authority has advanced the reasons for his conclusion

that the fuel and oil is not an input for the purpose of the activity of ship breaking and

therefore the CVD paid on such oils would not be entitled for CENVAT Credit. However, lfind

that the entire ship has been accorded the status of an input and CVD is also paid on the

entire ship, credit of CVD so paid will be available to them as the entire ship participates in

the activity of ship breaking (manufacturing activity). The entire ship including the fuel oil is

one entity and takes part in manufacturing activities. Therefore, the entire ship has to be

considered an input under the provisions of CENVAT Credit Rules, 2004. Said fuel & oil are

emerged as a result of manufacturing activity. ln this regard, lrely upon the decision

pronounced by the Hon'ble CESTAT, Mumbai in the case of CCE, Mumbai-l Vs. M/s. Arya Ship

Breaking Corporation, as reported in 2017-TIOL-3608-CESTAT-M UM, wherein the Hon'ble

CESTAT held that :-

"l find thot demond hos been roised holding the activity of selling motors, generotor,

enqine, remnant oil etc os troding. Rule 6 hos been opplied to demond reversal of

cenvot credit on input services. lt is seen thot whot the appellonts (sic) are purchosing

is o ship lor the purpose of breoking. The oppellants ore breokino the ship dnd as o

result certoin items ore recovered. The scrop so generoted is sold by oppellonts on

poyment ot' centrol excise duty. Other items generated are sold by them os it is. The

items in respect of which demonds for revenue under Rule 5 of Cenvat Credit Rules

hove been mode are not purchased by appellonts but are port of the ship when it is
imported. ln this regord, the octivity of the oppellants connot be considered as

troding dctivity."

14. The aforesaid decision of Hon'ble CESTAT, Mumbai has also been relied upon ln the

another decision pronounced by the same bench in the case of M/s. CCE, Mumbai Vs. M/s.

Bansal Ship Breakers, as reported in 2018-TIOL-275-CESTAT-M UM. Both the aforesaid
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decisions are squarely applicable with the present issue. From both the aforesaid decisions,

the following points are emerged:-

(i) what the appellants are purchasing is a ship for the purpose of breaking;

(ii) The a ooella nts are breakin s the shio and as a result certain items are
recovered;

(iii) The other items are not purchased by appelrants but are part of the ship when
it is imported;

(iv) the activity ofthe appelants cannot be considered as trading activity.

15 On comparing the facts involved in both the aforesaid decisions with the facts
involved in the present appeal, Ifind that:-

(i) the appellant had also purchased a ship for the purpose of breaking;

(ii) During the process of breaking up of the ship, certain items incruding fuer & oir
are recove red;

(iii) Fuel & oil have not been purchased separatery by the appelant but are part of
the ship when it is imported;

(iv) since fuer & oir is recovered during the process of breaking of ship, it is part of
manufacturing activity.

ln view of my aforesaid findings, since fuer & oir is a part of manufacturing activity, the
CENVAT Credit thereon can not be denied to the appellant.

76' I find that the matter appears to have its genesis in the circular dated 23.10.1997 of
the Ministry of Finance and therefore it is necessary to reproduce it in full:

"ln the budget of 1g95, ship breaking octivity was defined as on octivity of
manufocture by virtue of Note 7 in Section xv of the scheduie to the Centrot Excise
Tariff Act, 1,985. Consequent to these two questions orose:

(i)

(ii)

Whether the items emerging during the course of ship breaking fo ing outside
the ombit of Section XV of the Schedute to the Centrol Excise Tariff Act, 19g5
would be treoted os excisoble ond ore chorgeable to Centrot Excise Duty.

whether o ship breoker who hos poid cvD wourd be entitred to modvot credit
of the entire cvD paid on the ship or credit wi, have to be restricted to the
extent of inputs contoined in goods ond materiors t'aring under section XV of
the Schedule.

Hence' the provisions of Rure 57c of the Centror Excise Rules regarding the non-adnissibility of Modvot credit of duty p'oid o, inprtr'going into finished excisobregoods which are exempted from payment of duty o,r choigeabre to nir rote or duty wi,not opply in the cose of non_excisoble goodi.

3,A
co

din m direI dtoso tho the en tire credit will be ovailab
se ond no reversol is worranted.

4. Low Ministry hos olso concurred with the obove view.

5. All pending disputes may be resolved in light of oforesoid clo rificotion.,,

le in this
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11 . ln view of the above circular, I find that the Board has by way of this circular

specifically excluded the operation of Rule 57C in respect of this particular activity i.e. ship

breaking activity and has gone on to clarify that notwithstanding the status of goods that fall

outside the parameters of Section XV including the ones under consideration (n on-excisa ble),

the entire quantum of cvD paid on the ship imported for breaking will be available and no

reversal is warranted. once the operation of Rule 57c has been ruled out, I do not find any

merit in denying the credit of cVD paid by the appellants on the entire ship, imported them
for breaking. Accordingly, the additional duty of customs paid on fuel & oil contained in the
ship, which is generally referred to as bunkering stores, would be available to them as

CENVAT credit for utilisation in payment of duty on goods and materials obtained by breaking

up the ship.

18. Further, on going through para 3.1 of the sCN, I find that the appellant has availed
CENVAT credit on fuel & oil, contained inside engine room in the ships imported by them for
breaking purpose, as input. lt can thus be safely concluded that the appellant have not availed
CENVAT Credit on fuel & oil, contained outside engine room. The said facts have also been

admitted by shri Rajeev Raniwal, Authorised signatory of the appellant vide his statement
dated 17.10.2016, which is not disputed by the department in the scN as well as while
passing order by the adjudicating authority. ln view of the above all, CENVAT credit on fuel &
oil, contained inside engine room cannot be denied to the appellant. ln this regard, I also rely
upon the decision pronounced by the Hon'ble Tribunal, Mumbai in the case of commr. of
cus. vs. saibaba ship Breaking, as reported in 2002 (140) ELT 135 Tri Mumbai, wherein the
Hon'ble CESTAT held that "respondents were not entitled to take credit of the duty paid on
the fuel, oil and other oil, food stuffs (other than the fuel, oil contained in the ship,s engine
and machinery)". In the aforesaid decision, the Hon'ble Tribunal had only disallowed the
credit taken on the fuel & oil etc. contained outside the engine room. Accordingly, it can be
safely concluded that the Hon'ble GESTAT has allowed the CENVAT Credit on the fuel & oil
contained inside the engine room,

19. ln this regard, I also find that the appellant had availed cENVAT credit @85% of CVD

so paid on first two shipments, as per the proviso to sub-rule 3(1Xvii) of the cENVAT credit
Rules, 2004, as shown below:-

"(vii) the odditionol duty leviable under section 3 of the Customs Tariff Act, equivolent
to the duty of excise specit'ied under clouses (i), (ii), (iii), (iv), (v),(vi) ond (vio);

Provided that CENVAT credit shall not be ollowed in excess of eighty-five per cent. of
the odditionol duty of customs paid under sub-section (L) of section 3 of the Customs
Toriff Act , on ships, boats and other froating structures for breaking up fotting under
toriff item 8908 00 00 of the First Schedule to the Customs Tariff Act;,,

20. Above-mentioned proviso has been inserted by Notification No. 3/2011-cE(NT) dated
01.03.2011. The rationale behind restricting CENVAT credit to the extent g5% has been
mentioned in para 7.1(d) of the D.o. Letter F.No. 33413/2011-rRU dated 28.3.2011 of Joint
Secretary (TRU-l), which is reproduced below:

"(d) The process of obtoining goods ond materior moinry merting scrop and re-rofiobre
scrap of steel, by breaking up of ships, boots ond other flooting structures is deemed to
be o process of monut'octure in terms of section note g of section XV of the Centror
Excise Tariff' ln the breoking of ships, o number of used serviceoble orticles such os
pumps, air-conditioners, t'urniture, kitchen equipment, wooden paners etc. ore orso
generoted. These are genero y sord as second hand goods by ship breoking units but
no excise duty is payobre os they do not emerge t'rom a manufocturing process. At the
sdme time, ship breoking units are afiowed to avair fufi credit ol odditionor duty of
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customs poid on the ship when it is imported for breoking. lt hos been reported by

the t'ield t'ormations thot this onomaly is resulting in misuse of the CENVAT credit

scheme, Accordingly, Rule 3 of the CCR hos been omended to prescribe thot CENVAT

credit sholl not be ollowed in excess of 85% of the additional duty of customs poid on

ships, boats etc. imported t'or breoking."

27. ln view of the above, I find that in order to offset CVD paid on these items in a lump

sum manner, CENVAT credit has been restricted to the extent 85% of CVD paid on the entire

value of ship. Said restriction imposed by the government in availment of CENVAT credit to

the extent of 85% of CVD pald on the entire value of ship, itself proves that CENVAT Credit on

the ship (including ship stores i.e. fuel & oil etc.) is available to the appellant.

22. ln view of the above, I find that since the demand is not maintainable, the question of

demand of interest & penalties upon both the appellants under the provisions of Central

Excise Act, 1944 and Rules framed there under, does not arise.

23. ln view of above, I set aside the impugned OIO and allowed both the appeals.

24. The appeals filed by both the aforesaid appellants stand disposed of in above terms.

ln
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