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Passed n Dr., Balbir Singh, Additional Director General [Taxpayer Services), Abmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notification No. 26/ 2017-CEXINT) dated 17.10.217 read
with Board's Order No. 05/ 2007 8T dared 16112017, Dr. Balbir Singh, Additional Uhrector
General of Taxpayer Services, Ahmedalue] Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders n respect of appeals [k tmdler
Section A5 of Central Exeise Act, 1944 amd Seetion 85 of the Finance Act, 1094,

FO{ W §UF AEA SUEEE) JEEE 3 , el ITHE ACH WO, TARIE | FHAITL
| ahE ZAnT IATEA Sh e s 4

Arising out of oabove mentioned 010 fsst ml b Additional /Joint/ Deputy  Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

i & UTEEET & &R TE 9T Name & Address of the Appellants & Responden!

1.M/s Hariyana Ship Demolition Pvt. Ltd., Plot No,. V-4,8BY-Sosiya,Bhavnagar
2. Rajeev Reniwal authorised person M/s Hariyana Ship Demolition Pvt. Ltd.
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Anv person agerieved by this Oreder-in-Appeal may file an appeal 10 the appropriate aalbori
in the lallowing wias
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Appeal 1o Customs, Excise & Service Tax Apprilate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finanee Act, 1994 an appeal lies to:
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The special bench of Customs, Excise & Service Tax Appellate Tribsunal of West Bisck b, 2
E.K. Turam, New Delhi in all matters relating 1o classification and valuation
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To the West regional bench of Castoms, Exciac & ‘14";";“'1 Tax Appellate Tribunal {CESTAT) at
2o Floor, Bhaumah Bhawan, Asarwa Almedabod - 380016 m oo |~q ol ppeiis other than as
mentioned i pari Ha) above
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The a |h|: Appellate Tribunal shall be filed m quadruplicate in form EA 3 [/ as
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The appeal under su .&erqmn 1) u-l Section BhG ol }.1:' I-memn: I‘H"fl- i the Appeiinle
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whfm thie nmnunr  service tax & |:1I!rrt'=1l ermanded & H 11"'-]&!1 of H!’- 3 L-'I!ih'ﬂ m’ IEHE
R 5000 - where the amount of service fox & interest Ity bevaed &5 more
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55r|:ll La |:f] it m fay r}u.FL:;f the Assisiant Hesistrar lrt]'lf 'Ernch af nominated Public

%-.-rtur Ennk place where the bench of Tobunal is situated. [ Application made for
grant of stay é‘m&.ﬁt proompanied b a fee of a5 -

foem wiifams, 1994 & o 86 & ITUmaf (2) U9 (20) F Hoow g5 ol e, fae
fooaardr, 1994, & frgs 9(2) w2 920 & Tga FuifE wox S.7..7 & & @1 @kl va 3ok
Hrga, FAE I e U FE (3, Fﬂﬂﬂﬁﬂﬁﬁmwﬂﬁmﬁuﬁ#m
Hﬂmaﬂﬂaﬂﬂﬁwﬂmﬁmﬁﬂraﬁmmmmmmmmﬁ
ﬁﬂﬂﬁﬁfﬁﬁﬂﬂﬁﬁmﬁwmﬂﬁmﬁﬂﬁﬂﬁﬁrﬁmmﬂﬂ
of o A e wr gt

The & | under sub section {2) and [24) of the section B the Finance Act 1904, shall be
filerd LE"ET ST.7 as prescribed under Rule 9 (2] & 9(24) of the Service Tax Kules, 1994 and
shall be accompanied by o copy of order of Commissioner Central Excise or Commissioner,
Central Excise ppﬁ‘ﬂ'ﬂ-] [one af winch shall be o certilfied copy) and copy of the order passed
by the Commissioner authorzing the Assisiont Commissioner o Depury Comimiasioner of
Central Excise/ Service Tax (o file the appeal before the Appellate Trbunal,
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Far an ap to e filed before the CESTAT, under Section 35F of the Contral Excise Act,
BT v.hu: i8 also made applicable to Service Tax under Section 83 of the Finanece Act, 109094,
an appeal st this order shall he before the Tribumal on pavment of 10% of the duis
demanded where duty or duty and penalty are in dispute, or penalty, where penalty clone isin

dispute, provided the amount of pre-deposit paviable would be subject to a celling of Rs. [0
Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall inclade

[I.| amoun determined under Section 11T
Pll amount of erronecsus Cenvat Credit taken;
i} amount payable under Kule G of the Cenvat Credit Rules
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A ﬂi'}'isir_m application lies o the Under Secrmtarv, to the (’rnm.-rnmm{_‘ i lnri'in. Revisimn
ﬁﬂ?fﬂtmn nit, Mimistry of Finance, Department ol Kevenue, 4th Floor, Jeevan Deep
Histlding, Parlmment Street, New Delhi 110001, under Section 35EE of the CEA 1944 in
respect of the lollowing case, governied first proviso to sub:section (1] of Section-358 1bid
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In case of any loss of geods, where the loss occurs n transit from a factory to a war shouse or
to another Fa.nl_cr_ln- ar from one warchouse to another durning the course of processing of the
poods in a warchouse o in storage whether in g factory or i warehouse
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In case of rebate of duty of excise on goods exported o 80y country, or, EFrifory oursile Indsa
of on excisable materidl u in the manufacture of the goods dhich are eXported to any
country of territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without pavment of duty.
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is l]_;Jaaal:d by the

&uﬁn&ﬁﬁnhrr iAppeals) on or after, the date appointed under Sec. 109 of the Finance (No.2
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ORDER-IN AL

M/s. Hariyana Ship Demaolition Put, Ltd., Plet No, V-4, Ship Breaking Yard, Sasiya, Alan B
(hereinafter referred to as "the appellant”) are engaged in the breaking/dismantling of
imported ships. The appellant and Shri Rajiv Raniwal, Authorised Signatory of the appellant
had filed appeals against 01O No.BHV-EXCUS-000-JC-001-17-18 dated 05.04.2017 (hereinafter
referred to as “the impugned order”) passed by the Joint Commissioner, Central Excise &
Service Tax, Bhavnagar (hereinafter referred to as “the adjudicating authorities”). Since, the
isue involved in both the appeals are common, the said appeals are being taken wup
commanly in this single order.

. Briefly stated, the facts are that a SCN dated 16.11.2016 was issued to the appellant
proposing for demand of CENVAT Credit of Rs.74,25,579/- under the provisions of Rule 14 of
CENVAT Credit Rules, 2004 read with Section 11A[(4) of Central Excise Act, 1944 along with
interest as provided under Section 11AA of the Act, ibid, and proposing for imposition of
penalty under Rule 15(2) of CENVAT Credit Rules, 2004 read with Section 11AC of Central
Excise Act, 1944. Said 5CN was also issued to Shri Rajiv Raniwal, Authorised Signatory of the
appellant proposing for imposition of penalty under Rule 154 of CENVAT Credit Rules, 2004. 1t
has been alleged in the SCN that-

() the appellant has availed CENVAT credit of the Additional Duty of Customs
(CVD} paid on Fuel Oil, Marine Gas Oil (H.5.D. Oil) & Lubricating Oil etc. contained
inside Engine Room Bunker in the ships imported by them for breaking purpose, as
input;

(i) As per the Note No. 3 of Section XV of the Schedule 1 appended to the Central
Excise Tariff Act, 1985, the goods and materials covered under Chapter 72 to 83
obtained by process of breaking up of a ship can only be considered as the "excisable
goods' as defined under Section 2{d) of the Act as well as the final products’ as
defined under Rule 2(h) of the CENVAT Credit Rules, 2004 so far the process of
breaking of ship is concerned;

(i)  As per Rule 3 of the CENVAT Credit Rules, 2004, a manufacturer or producer of
final products Is allowed to take credit of duties of excise or the additional duty of
customs (CVD), paid on any ‘input’ received in the factory of manufacturer of final
products for use in or in relation to the manufacture of final product. As per Rule 2{k)
of the CENVAT Credit Rules, 2004, the word “input’ means all goods used in the factory
by the manufacturer of the final products but excludes any goods which has no
relationship whatsoever with the manufacturer of a final products. Thus, the
classification of the goods under Central Excise or Customs Tariff is immaterial and
whether any goods can be considered as 'input’ or not, it depends on their usage.

{iv]  Shri Rajiv Raniwal, Authorised Signatory of the appellant in his statement dated
17.10.2016 clearly agrees that immediately after beaching of a vessel at their ship
breaking plot, all the fuels & oils {Fuel Qil, HSD Ol (MGO) & Lubricating Qil) are
remaoved from the vessel & sold out without storing the same and the same are not
used in the process of obtaining goods and materials by breaking up of ship, but are
directly sold in the open market, Therefore the same cannot be considered as input’
as defined under Rule 2(k) of the CENVAT credit Rules, 2004;

(v) As per Explanation Il to sub-Rule {3) of Rule & of the Cenvat Credit Rules, 2004,
no CENVAT Credit shall be taken on duty paid on any goods that are not inputs.

3. In the defence submissions made by the appellant and Authorised Signatory of the
appellant had largely relied upon how a ship, imported for breaking purpose, are classified in
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the Bill of Entry filed for clearance thereof, the guidelines contained in the Board's Circular
Ne.37/96-Cus. Dated 03.07.1996 and judgment of the Hon'ble High Court of Gujarat in case of
M/s Priya Heldings Vs. Commissioner of Customs (Prev.), Jamnagar as reported in 2013(288)
ELT 347 (Guj.).

4 The demand, made in the aforesaid SCN, was confirmed by the Joint Commissioner,
Central Excise & Service Tax, Bhavnagar vide OI0 No. BHV-EXCUS-000-JC-001-17-18 dated
05.04.2017.

5. Feeling aggrieved, both the appellants have filed the present appeals on the following
grounds:-

* Impugned order passed by the adjudicating autherity Is non-speaking in as much as
none of the submissions, made by the Appellant in its written reply dated 28.02.2017
have been considered;

* The appellant also relied upon the Circular No, 37/96-Cus dated 03.07.1996, wherein
it was clearly opined that the fuel and oil contained in the vessel's machinery and
engines can also be regarded as forming integral part of the vessels and hence
classified under heading 8508.

* The appellant also relied upon the decision of the Hon'ble Gujarat High Court in the
case of M/s. Priya Holdings Vs. Commr, of Custams, as reported in 2013 {288) ELT 347
(Guj.) wherein it is held that fuel and oil contained in the engine department tanks is
always associated and connected with the machinery and engine of the ship, which
farm an integral part of the ship. Therefore credit is admissible thereon,

* |t is also held in the aforesaid decision of the Hon'ble High Court that the mere fact
that a separate line item, appears for said fuel and oil in the Bill of Entry filed for their
importation, does not change the fact that these items form an integral part of the
ship. The classification of these items in 8908 is itself sufficient evidence to show that
these items are an integral part of the ship.

* The major input utilized in the ship breaking industry includes “ship used for
breaking”. The appellant, therefore, in terms of Rule 3 of CENVAT Credit Rules, 2004,
availed CENVAT credit on the CVD paid by them on the vessels. These vessels are
nothing but an input which is required for the purpose of obtaining goods from
dismantling/breaking of ships. The appellant availed credit on the entire value of the
ship including the value of the Fuel Cil, HSD Oil & Lubricating Oil stored inside the
Engine Room bunker of the vessels being imported.

¢ The appellant had not availed any CENVAT Credit on the fuel and oil stored outside
the engine bunkers. In other words, no credit was availed by the appellant on the CVD
levied on the fuel and oil contained in places other than the engine.

¢ The appellant had availed CENVAT Credit not on fuels and oll, but on the ‘ship for
breaking purpose’, which is classifiable under Tariff Heading 8908 and is a name which
collectively describes everything contained in the ship, including fuels and oils
contained in the engines room, The process of remaval of fuel and oil forms an
integral part of the process of breaking up of the ship, Unless oils and fuels are
removed from the engine room, one cannot initiate the process of hot cutting of the
ship, as the engine room can catch fire in the process of hot cutting. The appellant
therefore submits that the process of removing fuel and oil is an integral process of
manufacture of metal scrap which is the dutiable final product which emerges from

the breaking of ship.
1 \é? =
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» In view of the above, the interest and penalty upon the appellant were also not
impasable.

6. Personal hearing was also held on 27.02.2018, wherein Shri H.B. Pandya, Consultant
appeared on behalf of both the appellants and reiterated the submissions made in the appeal
memorandums.

7. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned
has been nominated as Commissioner ({Appeals) / Appellate Authority as regards to the case
of appellant vide Board’s Circular No. 208/6/2017-5ervice Tax dated 17.10.2017 and Board's
Order No. 05/2017-5ervice Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.1, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by both the appellants. The question, to be decided in these
appeals, Is whether the appellant is entitled to avail CENVAT Credit on sald fuel & Oil,
contained inside Engine Room Bunker in the ships imported by them for breaking purpose, as
input, or otherwise.

g In this regard, | have carefully gone through the Board's Circular No. 37/96-Cus. dated
03.07.1996 issued from F.No. 512/22/89-Cus.VI, which is reproduced below:-

“Subject: Ships & other floating structures imported for breaking up = Classification -
Regarding.

| am directed to soy thot doubts hove been raised in the context of an oudit
pora regarding classification of (i) movable gears such os lifting and handiing
machinery, anchors, navigational equipments, machine tools, fire fighting equipment
(ii} bunkers, such as fuel oil, engine oil and (iii} ship stores, such as spare parts, food
stuffs, alcohalic and other beveroges imported on board a ship for breaking up. [Para
No. 1.01 of the report of the C.& A.G. of India for the year ended 31" March, 1991 (4 of
1992)]. While Department was of the view that the orticles ore classificble under
Heoding 89.08 of the Customs Toriff covering vessel and ather flogting structure for
breaking up. Audit was of the view that these items are not covered by this heoding
and needs to be clossified seporately in their respective heodings.

The issue was referred to World Customs Organizotion, Brussels, who has
opined that:-

a) Movoble geors such as lifting and handling mochinery, onchors, navigational
equipment, machine tools, fire fighting equipment ond hence clossified under
Heading 89.08.

b} Fuel and oil contalned in the vessel's machinery and engines can alse be
regarded as forming integral port of the vessels and hence be classified under
Heading 89.08.

¢) Spare ports (such os propellers), whether or not in @ new condition and movabie
articles (furniture, kitchen equipment, toble-ware etc,) showing clear evidence of
use and which have been formed part of normal equipment of vessels, are
classifiable under Heoding 85.085.

d) Remaining fuel and oil fother than thot mentioned in sub-pora) (b) above and
other ship stores, Including drinks and foodstuff are classifiable separately in
their own appropriate heodings.

The motter was olso discussed in o triportite meeting comprising the Ministry
af Low, Justice and Company Affairs, the Office of C & AG of Indie and the Deportment
of Revenue, where it was decided that opinion expressed by the WCO may be occepted
us guidelines for determining the clussification of different items imported on beard
the ship for breaking up. The Board has occepted this decision.
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Accordingly in respect of articles referred to in Para 1 you may apply the advice
of the WCQ as per paro 2 above and finalise the pending coses of ossessment.”

10. | have also gone through the decision pronounced by the Hon'ble High Court of
Gujarat in the case of M/s. Priya Holdings Vs. CC [Prev.), Jamnagar, reported in 2013 (288)
ELT 347 (Guj.) wherein it has been held that the fuels & oils contoined in the engine
department tank is always assoclated ond connected with the machinery and engine of the
ship which forms an integral part of the ship and would fall within the ambit of sub-poro (b) of
Parggroph 2 of the aforesaid Board's Circulor doted 03.07.1995, ond would therefore be
classifiable alang with the vessel under Heading 8908, whereas the fuel & oil contained in
ather tanks would be classifioble under their own headings.

11.  Inview of the above | find that the fuel and oil contained in the vessel's machinery and
engines (inside engine room) are necessarily part of a ship and classifiable under heading
89.08. The ship cannot sail and reach the ship-breaking yard unless the fuel and oil is present
on board. \What was imported therefore is a ship complete with these fuel and oll which is a
part of it. | also find that the fuel oil is not imported separately, but imported as parts of ship
stores. When the ship is imported for breaking up, these goods form part of the ship and are
therefare part of the inputs.

12. | also find that the fuel & oil is necessarily required to be removed firstly for the
purpose of safety and effictent operation, apart from the legal requirement. Accordingly, the
ship's tanks contalning ol and fuel tank, etc., are emptied and evacuated before breaking up
of the vessel commences. Otherwise, in case of no such requirement, the process of breaking
up of ship would have been started earlier than the process of empting said fuel & oil from
the vessels, or the process of breaking up of ship would have been made simultaneously with
the process of empting said fuel & oil from the vessels. In that case too, recovery of fuel & oil
would have been the part of the manufacturing process.

13. | also find that the Adjudicating autherity has advanced the reasons for his conclusion
that the fuel and oil is not an input for the purpose of the activity of ship breaking and
therefore the CVD paid on such oils would not be entitled for CENVAT Credit. However, | find
that the entire ship has been accorded the status of an Input and CVD is alse paid on the
entire ship, credit of CVD so paid will be available to them as the entire ship participates in
the activity of ship breaking (manufacturing activity). The entire ship including the fuel oil is
one entity and takes part in manufacturing activities. Therefore, the entire ship has to be
considered an input under the provisions of CENVAT Credit Rules, 2004, 5aid fuel & oil are
emerged as a result of manufacturing activity, In this regard, | rely upon the decisicn
pronounced by the Hon'ble CESTAT, Mumbai in the case of CCE, Mumbai-l Vs, M/s. Arya Ship
Breaking Corporation, as reported in 2017-TIOL-3608-CESTAT-MUM, wherein the Hon'ble
CESTAT held that ;-

*l find that demond has been rofsed holding the activity of selling motors, generator,
engine, remnant oll etc o5 trading, Rule 6 hos been opplied te demand reversal of
cenvat credit on input services. It is seen that what the appellants (sic) are purchasing
is o ship for the purpose of breaking. The appellants are breaking the ship and as o
result certaln items ore recovered. The scrap so generoted is sold by oppellants on

payment of centrol excise duty, Other items generated are sold by them os it is. The
items in respect of which demands for revenue under Rule 6 of Cenvat Credit Rules
have been made are not purchosed by appellants but are part of the ship when it is
imported. In this regard, the octivity of the appellants cannot be considered as
trading activity.”

14.  The aforesaid decision of Hon'ble CESTAT, Mumbai has also been relied upon in the
another decision pronounced by the same bench in the case of M/s. CCE, Mumbal Vs, M/s.
Bansal 5hip Breakers, as reported in 2018-TIOL-275-CESTAT-MUM. Both the aforesaid
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decisions are squarely applicable with the present issue. From both the aforesaid decisions,
the following points are emerged:-

(i) what the appellants are purchasing is a ship for the purpose of breaking;

{ii} The appellants are breaking the ship and as a result certain items are

recovered;

(i} ~ The other items are not purchased by appellants but are part of the ship when
it is imported:

fiv]  the activity of the appellants cannot be considerad as trading activity.

15.  On comparing the facts involved in both the aforesaid decisions with the facts
Invalved in the present appeal, | find that:-

fi] the appellant had also purchased a ship for the purpose of breaking;

(i) During the process of breaking up of the ship, certain items including fuel & oil
are recoversd:

(i} Fuel & Oil have not been purchased separately by the appellant but are part of
the ship when it is imported;

(iv]  Since fuel & oil is recovered during the process of breaking of ship, it is part of
manufacturing activity.

In view of my aforesaid findings, since fuel & oil is a part of manufacturing activity, tha
CENWVAT Credit thereon can not be denied to the appellant,

16. | find that the matter appears to have its genesis in the circular dated 23.10.1997 of
the Ministry of Finance and therefore it is necessary to reproduce it in full:

"In the budget of 1995, ship bregking octivity was defined as an activity of
manufacture by virtue of Nete 7 in Section XV of the Schedule to the Central Excise
Tariff Act, 1985. Consequent ta these two questions arose:

{i) Whether the items emerging during the course of ship breaking falling outside
the ambit of Section XV of the Schedule to the Central Excise Tariff Act. 1985
would be treated as excisable ond are chargeoble to Central Excise Duty,

fil} Whether a ship breaker who hgs poid CVD would be entitled to modvat credit
of the entire CVD paid on the ship or credit will have to be restricted to the
extent af inputs contained in goods and materials folling under Section xv of
the Schedule.

2 Director General of Inspection has conducted o study on this issue and g e w

hos been token thot the goods and materials recovered during the course of ship

breaking which are outside the ambit of Sectien XV af the Schedule to the Central

Excise Tariff Act, 1985, are non-excisable goods as there s no entry in the Tariff which

describes the act of obtoining these items as an activity of manufacture., Moreover,

entire ship exce i s clossi un is on input rt in the
ivi ship break nder Rule 574 o Centrol E Rules 1844

Hence, the provisions of Rule 57¢ of the Central Excise Rules regarding the non-
admissibility of Modvat credit of duty poid on inputs going into finished excisable
goods which are exempted from payment of duty or chorgeable to nil rote af duty will
not apply in the case of non-excisoble goods,

3 dingly, | el 5 at the entire credit will be availahle i thi
iy no 1is an
4. Law Ministry has also concurred with the above view.

5 All pending disputes may be resolved in light of oforesaid clarification.
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17. In view of the above circular, | find that the Board has by way of this Circular
specifically excluded the operation of Rule 57C in respect of this particular activity i.e. ship
breaking activity and has gone on to clarify that notwithstanding the status of goods that fall
outside the parameters of Section XV including the ones under consideration {non-excisable],
the entire quantum of CVD paid on the ship imported for breaking will be available and no
reversal is warranted. Once the operation of Rule 57C has been ruled out, | do not find any
merit in denying the credit of CVD paid by the appellants on the entire ship, impaorted them
for breaking. Accordingly, the additional duty of customs paid on fuel & oll contained in the
ship, which Is generally referred to as bunkering stores, would be available to them as
CENVAT Credit for utilisation in payment of duty on goods and materials obtained by breaking
up the shig,

18.  Further, on going through Para 3.1 of the SCN, | find that the appellant has availed
CENVAT Credit on fuel & oil, contained inside engine room in the ships imported by them for
breaking purpose, as input. It ¢an thus be safely concluded that the appellant have not availed
CENVAT Credit on fuel & oil, contained outside engine room. The said facts have alsa been
admitted by Shri Rajeev Raniwal, Authorised Signatory of the appellant vide his statement
dated 17.10.2016, which is not disputed by the department in the SCN as well as while
passing order by the adjudicating authority. In view of the above all, CENVAT credit on fuel &
oil, contained inside engine room cannot be denied to the appellant. In this regard, | also rely
upon the decision pronounced by the Hon'ble Tribunal, Mumbai in the case of Commr. of
Cus. Vs, Salbaba Ship Breaking, as reported in 2002 (140) ELT 135 Tri Mumbai, wherein the
Hon'ble CESTAT held that “respondents were not entitled to take credit of the duty paid an
the fuel, oil and other oil, food stuffs (other than the fuel, oil contained in the ship's engine
and machinery)". in the aforesaid decision, the Hon'ble Tribunal had only disallowed the
credit taken on the fuel & oil etc. contained outside the engine room. Accordingly, it can be
safely cancluded that the Hon'ble CESTAT has allowed the CENVAT Credit on the fuel & oil
contained inside the engine room.

158.  In this regard, | also find that the appellant had availed CENVAT credit @85% of CVD
50 paid on first two shipments, as per the Proviso to sub-rule 3(1){vil) of the CENVAT Credit
Rules, 2004, as shown below:-

“(vii] the additional duty levioble under section 3 of the Customns Teriff Act, equivalent
to the duty of excise specified under clauses (i), (i), (i1, (iv), {wl.(vl) and {via);

Provided that CENVAT credit shall not be oliowed in excess of eighty-five per cent, of
the odditional duty of custams paid under sub-section (1) of section 3 of the Custams
Tariff Act, on ships, boats and other floating structures for breaking up folling under
toriff item 8908 00 00 of the First Schedule to the Customs Tariff Act,"

20.  Above-mentioned Provise has been inserted by Notification No. 3/2011-CE(NT) dated
01.03.2011. The rationale behind restricting CENVAT credit to the extent 85% has been
mentioned in Para 7.1{d] of the D.0. Letter F.No. 334/3/2011-TRU dated 28.3.2011 of Joint
Secretary (TRU-1), which is reproduced below:

"{d) The process of obtaining goods and material mainly melting scrap and re-rollable
scrap of steel, by breaking up of ships, boats and other floating structures is deemed to
be g process of manufacture in terms of section note 9 of Section XV of the Centrol
Excise Tariff. In the breaking of ships, a number of used serviceoble orticles such as
pumps, oir-conditioners, furniture, kitchen equipment, wooden ponels etc. are also
generoted. These are generally sold as second hond goods by ship breaking units but
no excise duty is payable os they do not emerge from a manufacturing process. At the
same time, ship breaking units are allowed to avail full eredit of additional duty of
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customs paid on the ship when it is imported for breaking. It has been reported by
the field formations that this anomaly is resulting in misuse of the CENVAT credit
scheme. Accordingly, Rule 3 of the CCR has been amended to prescribe that CENVAT
credit shall not be ollowed in excess of 85% of the additional duty of customs poid on
ships, boats etc, imparted for breaking.”

21, In view of the above, | find that in order to offset CVD paid on these items in a lump
sum manner, CENVAT credit has been restricted to the extent 85% of CVD paid on the entire
value of ship. 5aid restriction Imposed by the government in availment of CENVAT credit to
the extent of 85% of CVD paid on the entire value of ship, itself proves that CENVAT Credit on
the ship lincluding ship stores i.e. fuel & oil etc.) is available to the appellant.

22, Inview of the above, | find that since the demand is not maintainable, the question of
demand of interest & penalties upon both the appellants under the provisions of Central
Exclse Act, 1944 and Rules framed there under, does not arise.

23,  Inview of above, | set aside the impugned 010 and allowed both the appeals,

24,  The appeals filed by both the aforesaid appellants stand disposed of in above terms.

W at ottt
[DR. BALBIR SINGH)
ADDITIONAL DIRECTOR GENBRAL (DGTS),
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BY RPAD.
To,

1. M/[s. Hariyana Ship Demaolition Pyvt. Ltd.,
Plot No. V-4, Ship Breaking Yard,
Sosiva, Alang,

2.5hri Rajiv Raniwal, Authorised Signatory,
M/s. Harlyana Ship Demolition Pvt. Ltd.,
Plot No. V-4, Ship Breaking Yard,
Sosiva, Alang.of

Copy to :

The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

The Commissioner, CG5T & Central Excise, Bhavnagar.

The Commissioner [Appeals), CGST, Rajkot.

The Jurisdictional Deputy / Assistant Commissioner, CGST & Central Excise, Bhavnagar
Commissionerate;

The Additional [ Joint Commissioner | Systems, CGST, Rajkot;

6. Guard File.

o M

L



