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Prssed by Dr. Balbir Singh, Additional Direetor General (Taxpayver Services), Ahmedabad
Zonal Unit, Ahmedabad.

At HE wiaetnE Ty (U RAE th.tedets & AR G a2 sfir Wiy ®
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In pursuance to Board's Notification No. 20/ 2017 C.Ex.INT) dated 1710217 read
with Hoard's Order No. 05/2017-5T duted 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayver Services, Ahmedabad Zonal Umit, Ahmedabad has been appomted as
Appellate Authority for the purpose ol passiiy orders in reapect of appeals filed wnder
Seetion 35 af Central Excise Avt, 1944 and Section 85 of the Finance Act, 1994

at WO el T WA SO FEEE AR, SR S R HT, e | ARSI
| ameheE gE STATER A e A # R
Aristng out of above mentioned IO issued o Additienal  Joint [ Depuity | Assistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

i Fdmwat & wfaad o S vA 9 Name & Address of the Appellants & Respondent

M/s Shardha Enterprise |Prop. Chetanbhai C. Shiyal), Opp : Mchta Hospi.al, Tower
Chowk, Jafrabad - 365 540Dist : Amreli

o wEwprde @ cafym F oREw RefEtes abs 8 ﬂgﬂ?mﬁnarm-mmm#m
Wit A &1 aEa B

Any person aggrieved by this Order-in-Appeal may hle an appeal to the appropriate authort
m the following way

(Al d apE FA I AEE 09 AR SIS S & wig |, = 3o A
S 1044 &7 OTT 355 & MAA vE e wOTeOE, 1994 & unm 86 & Maww
FrrTaTEs S & F FE E |
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
[ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

I qumm#m!ﬁuﬂmﬁmﬂm‘m#ﬁ,ﬁ:?m#ﬂﬁﬁmmam
O &7 fry s, AT Rtk A 2, o & bgm, A REeen, @ @ e o oy
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2
Rk Param, Mew Delhi m all maters relating to classiication nndd ymluation,

(i) e TS o) F ST I WA F e o omlt o @ oes, $17 30T 6w T
daret sdd sitEEw (fRerr) @ offas shfm Ofew, | 2R AW, anenl EEe S
VEAZIERE- 3¢oott # &1 FW AT I N
To the West reginnal bench of Customs Excise & Service Tax Appellate Trtunal (CESTAT) at

211 Floor, Bhaumall Bhawan, Asarwa Ahmedabad-380016 i case of appeals other than as
mentloned in para- @) alose
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The appeal to the Appellate Tribunal shall be fled in quadruplicate in form EA-3 | as
preseribed under Rule & of l:'-.-.mr:l:l Excise (Appenl] Rules, 2001 amgd shall e n:-::urn;?anird
aifist ope which at least should e accompanted by a lee of Re 100D/~ Ra 3000/ -,
aﬁ#‘. 0,000/ - where gmount of duty demand/interest ¢ E.Itjr'r"rr.*fl.:rLri &u upta 5 Lac., 5 fac 1o
::-{? ¢ and above 50 Lac respeciively in the form of crossed bank drall in lavour of Asst
H:glg:mm:l’ branch of any |1.um:m?'r-:-d public sector bank Ei;ll'lr plaice w .r_‘v[;th: bench of s
nominated public sector bank of the place where the bench of the Tn unal 1% situated
Appiication made for grant of stay shall be accompanied by a fee of Rs. 5007
Sﬁﬂmﬂwmﬂﬁﬁm_mfﬁm, 1904 & UWT B6(1) & #Hang Hawed
Forrmardt, 1994, & o 9(1) & #8a Tufta ovg S 7.5 & W SR A @ o wEeh va sk
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$h_.__ nﬂhmllhu[“ﬂ" sub sevtion (1) of Section 86 of the Finance Act, 1994, 1o ihie Mi:wl]latr
ril Shall he hled Jn {|1,J_.:-|.-dru1'f]1c-‘,l|1r in Formm 5.T.3 8% |3re:irnhr.a uricder Hude 91} of the
Service Tax Hulmall 1904, and Shall be accompanied by a copy of the order appealed against
jone of which shall be certified copy) and  should bhe accom pibed by o fees of R, TOO0OY

whers the amount of service tax & mierest demanded & penalty levted of Rs. 5 Lakhs or less,
Rs. 5000 - -.rhu.-rr the amount of service tax & mterest fghrrnim-:iu.-f] & penalty levied is  more
than five lakhs bu 3 L0 [ - where the amount of service
tax & inberest 1rr|[u—lr||:|ctl & penalty levied s more than iifty Lakhs rupees, in the form of
crossed bank draft i faveur of the Assistant Registear of the bench of nominat=d Public
Sector Bank of Il][". place where the bench of Tobunal is situated. [ Application made [or
gll be accompanicd by a fee of Re.500/ -

t not exceedimg Bs: Filty Lakhs. Hs |

Faem wiBTamy, 1uod & UnT 86 &1 INETTH (2) UE (2A) & WO £ a0 o A, dERe
Frrmad, 1904, & Frow 9(2) vd 9(2A) & FEa BUIRE o9 ST A & 1 #EEh oa sk A
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The appeal under sub section (2 nnddih] ol the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A] of the Service Tax Rubles, 19894 and

shall be sceompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise F.:ppmlul jonie of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizng the Assistamt Commissioner or Deputy Commssioner il
Central Excise; Service Tax 1o file the appeal before the Appellate Tribumnal
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mtgﬁﬁﬂﬁmﬂmﬂﬁﬂmﬂﬁﬂhﬁﬂﬁ,ﬁfﬂﬁﬁﬁm.ﬂﬁdﬂmﬂﬂh
s daET & e o b, oW sy & o shehw efte & 9 e &R SeE
srERAE 1 A & 10 ofAwE (10%), FT AW " faarfea B, m FAWT, F@ Faq A
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FE T H A
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ol & srmE fEannds suem w9t vl sl @ e g e

For an appeal to be filed berforre (e CESTAT, under Section 35F ol the Central Excise Act,
1944 H."hlf.‘ﬁc'li also made applicable o Service Tax under Section 83 of the Finance Act, 1594,
an appeal inst this order shall hie before the Tribunal on payment of 107 of the dut
demanded where duty or duily and pennliy are in dispute, or mmltﬁ. where penalty alone is in
Elllfll.ltl_', provided the amount of pre-deposil T.-ay.-ul:.nﬁ would be subpect to a celling of He. 10
rOTEE,
Under Central Excise amd Service Tax, “Duty Demanuded® shall include .
i) amaunt determined under Section 11 D
it} amount of erroneous Cenval Credin taken:
] amourt pavable imder Bule 6 of the Cenvat Credit Rules
ided further thit the provisions of this Section shall not apply o the stay
application and appeals gr_ndnu__-, hefare any appellate authority prioe to the commencement of
the Finance mu.z!’ o, 2014
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A revision application hies to the Under Secrelary, 1o the Government ol Ime. Eevixion
Application Umit, Mimsiry of Finance, lkﬁlr'lmﬂll of REevenie th Fflow'. Jeevan Deep
Hullding, Parlament Stréer, New Delhi- 10001, under Section 3SEE af the CEA 1944 m
respect ol the following case, governed by first proviso to sub-section (1) o Secton- 308 ibad:

ﬁmmmﬂmﬂtm#,mwﬁmmﬁmm#mx;m
¥ 2a o e i e @ R TRl o MER AR W g@T HER AR 9TTHE & . am el
Mﬁtgmmﬂﬂm#mmﬂ:m.ﬁﬁmmﬁmﬁﬁm@#miw
# =HA 2 ’

In case of any loss of goods, where the loss occurs in transit from a factory 1o warchouse or
to apother fctory or Trom one warchouse to another dunng the course of processimg of the
pracds in A warshouss or mosiorpee wihwether i n factery oF i3 warchouse

ST & At TR e W &9 & e & 1 oA & Rfim # ogee sed s ar w0
ﬂﬂmﬁﬁwmgﬂﬁﬂﬂ*mﬁ_mmﬂ:mﬁrﬂrmmma‘rﬁﬂﬂﬂmm

/

l'} case of rebate of duly u1'¢’f]'-"i.9-r an goods exported to any country or Terntory outside India
of on excisable material used in the manufacture of the goods which are exparted to any
country ar territony outsude [ndia.

uﬁmgmmmmﬁwﬁmm#m.#mm Fr am e Rear o By
In case of foods exported outside India export 10 Nepal or Bhutan, without payvment of dun,

gmmﬁwamtmtmmﬁ&mEmwﬁﬂmm
St & gEa mew # oad o TWoandw G aaed (i) & aa e AR @ 2),
1008 Fr uRr 109 & 3w ﬂﬁﬂ@mﬁm&ﬂmmﬂﬂﬁﬁm“hr

Credit of any duty allowed to be utilized towards payvment of excise Il'l.IE- on fmal products
under the provisions ol this Act or the Rules made there ufider such order s passed by the

Commissioner [Appeals) on or afier, the date apponted under Sec. 109 of the Finance (N 2|
Act, 1998,

s Wz & 2 of uuT FEw EAR A, & & &g IuEa e (iw) e,
001, & Faw 0 & soan MEEE P, 36 WY & TN F 3 AE & Heda @ A e |
ST HdEw & o AW wew @ adhe andm g ufam dwes & aEh i @ f ds
Jeq o WUAEE, 1944 1 U 35-EE & @ Wi ek & s & aww & dw
TR-6 $1 wfE #we= & ad afgw) |

The ﬂh::l..'::i apphcation shall be mmade in duplicate in Form Ko, EA-8 as wpecified under Bule, 9
of Central Excise l_.-"|.|3|]}r.a]!!.| ules, 2001 within 3 months from the date on which the order
a?uiéu to be appealed against s commumcated apd shall be accompamed by two coples each
4]

o :
the D10 an mem-_.m.ﬁp sl 1 should also be accompanied 'llg E copy of TR-6 Challan
evidencing pavment of prescribed fee is prescribed under Section J5- E ol TEA, 1944, under

Major Head of Account
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The revigion applicaiion shall be accobppanie fee of Be 200/ where the amoin
-.'ulv-:d;:n Rli;grcp];:ﬂnr Lar or jess aned Hs, EE{HJ."- where the amount involved is more than
Liftees One .
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covers various numbers of order- m l:‘_llnl.i:nal_ e for each QL0 should be E\F'i-d m the
aforesaid manner, not withstanding the fact that the one appeal 1o the Appeltant Tribunal or
the one r;llm.?iﬂl to the Central Gove, As the case may be, is filled to avoul scriptoria work 1f
excising Hs, 1 lakh fee of Bs. 100/ - for each

aaTAsos o weE WS, 1975 & | § ER HE v U4 FeS A &
o1 A 6.50 S & SaaEn aEE e e g miR

One ruF.' of qullmll}an or 010, a8 the case may be, Erhdc the order of the Furljudh:nrin
authorty ’I‘}"ﬂ" WeAT & court foe mamlp of Rs. 6.30 as prescribed under Schedule-l i terms o
the Court Fee Act, 1975, a8 amende

Hrar o, Sl 3T v frae sfeT S (@ Rt Sowmdn, 1982 # afoa
TH W0 FARYA AEE & GiEAd ol oA & i o o weere R aen g g

Attention is also invited to the ﬂ,],,.[, covering these and other related mzmtm confained in the
Customs, ise andl Service Appellate Tnbunal (Procedure) Rules, 1984,

Tea sndvdr ot @ wde ofEw e @ wElla s, fan A SdeER e & R
et fremfa de@ET www chee gov in B 58 #@F £ | [

For 11 ¢ elaborate, detailed and Tatest istons relating to filing of appeal to the higher
appellite authorty, the appeilant may reler o the Departmental website wasw clec gon in
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CRDER IN APPEAL

The present appeal has been filed by Mis. Shradha Enterprise, having office opposite
Mehta Hospital, Tower Chowk, Jafrabad, Dist. Amreli-365 640 (hereinafter referred o as the
‘appeliant’) engaged in providing taxable services. The appellant is registered as provider of
taxable service In nature “Maintenance or Repair’, ‘“Commercial and Industrial Construction”
and services other than “Negative List” given under Section 68D of the Finance Act, 1994 (32 of
1984) (hereinafter referred to as “the Act”). The Appellant are holding Service Tax Registration
Number BSZP38471DST001 dated 27.03 2008 amended on 22.11.2012 for providing laxable
service, issued under Section 68 of the Act and have undertaken to comply with the condibons
prescribed in the Act and the Service Tax Rules, 1994 (hereinafter referred 1o as “the Rules”)

2. A Show Cause Notice dated 22 10.2013 was issued to the appellant on the basis of
Final Audit Report No. 11/ST/2013-14 dated 04 09.2013 alleging that the appellant had not paid
Service Tax during the period of 2008-08 to 2012-13. Accordingly, the demanded Service Tax of
Rs.2504 633/- (Table-D of the SCN) under the proviso to section 73(1) of the Finance
Act 1994, Alsp, interest at appropriate rate on delayed payment of service tax from the due date
of payment of service tax to the actual payment of the same. An interest amounting to
Rs 8 682/ for shart payment of intarest on late payment of service tax for various quarers. The
SCN also proposed various penalties on the appellant under the Finance Act, 1804 viz. u's
77(4), 78(1) of the Finance Act. 1994 and also proposed a Late fee of Rs.2500/- as applicable
under Rule 7C of the Service tax Rules, 1994 as amended for late filing of ST-3 returns for the
relevant periad.

3 The issue is that the appellant has wrongly taken the benefit of Netification No. 1/2008-
ST dated 01.03.2006 which provides abatement in gross amount charged against the taxable
service of Commercial and Industrial Service, subject to the relevant conditions specified in the
corresponding entry in column (4) of the table :

construct | referred to in sub- clause (c) of clause (25b) of section 65
ion of the Finance Act. |
service | Explanation - The gross amount charged shall include
| the value of goods and materials supplied or provided or
used by the provider of 23 the canstruction service for
| providing such service

‘ | industrial | finishing services in relation to bulkding or civil structure,

Sr. | Sub Clause | Descripti | Conditions | Perc
No. |of Clause on  of | enta
| (108)  of | taxable ge
| Section 65 ‘sew'me (%)
T |2 E I} N
7| (zza) "Commer | This exemption shall not apply in such cases where the | 33 |
gial or taxable services provided are only completion and

4 Fram the above notification, it is clear that for availing abatement @ 33% on total vaiue
of invoica, as per Motification No. 1/2008-ST dated 01.03.2008; there is a condition that the
value should Include the expenses towards consumption of goods and matenal for providing the
taxable services

5 From the foregoing paras, It appeared that the appellant, by their acts of omission and
commission have contravened the following provisions of the Chapter V of the Finance
Act 1994 and Service Tax Rules 1804 framed there under with an intent to evade the payment
of service Tax !

(i) Section 67 of the Act in as much as they have suppressed the value of Taxable
Services rendered,

(i} Saction 68 of the Act read with Rule 8 of the Act 1984 inasmuch as they failed 10 pay
the appropriate service tax on the gross vaiue of taxable services rendered by them;

VI att=o
- — 2519 (3
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{iid) Section 75 of the Act inasmuch as they failed to correctly assess and pay full amount of
interest on delayed payment of Service Tax.

{iv) Rule 5 of the Rulas in as much as they failed to maintain the records of invoices issued
against the Sarvices provided by them.

() Failed to file the Service Tax Return within the time limit prescribed under Rule 7 & of
the Service Tax Rule 1884 stipulates that where the return prescribed under Rule 7 is
furnishad after the date prescribed for submission of such return, the person liable to
furnish the said return ghall pay to the credit of the Central Government for the period
of delay :

» Upto 15 days: Rs. S00/-
s More than 15 days but up to 30 days : Rs.1.000-
« Beyond 30 days : Rs. 1,000 + Rs. 100/- for everyday

Provided that the total amount payable in terms of this rule, for delayed submissicn of
returm. shall not exceed the amount specified In section 70 of the Financial Act, 1584
Total of penalty towards delay submission of ST-3 Returns required to be paid comes
ta Rs 2,000/~ The appellant agreed but no response received.

{vi) From the above, it also appeared that the appellant has suppressed the facts about the
services provided by them with intent to evade the Service Tax and thereby rendered
thamselves liable to panal action under Section 78 of the Finance Act,

6 All the above acts of contravention of the various provisions of the Finance Act, 1984 as
amanded from time te time, and Rules framed there under, on the part of the said service
provider appeared to have been committed by way of suppression of facts, with an intention 1o
evade payment of service tax. The Service Tax not so paid is required to be demanded and
racovered from them under the proviso to Section 73(1) of the Finance Act, 1994 as amended
from time to time, by invoking the extended period of five years. Further, all these acis of
contravention of the provisions of Section 87, 68 and 75 of the Act and Rule 5 of the Rules
appeared to be punishable under the provisions of Section 77 and 78 of the Act.

7 This Notice was then adjudicated vide OIO No. AC/JND/28/2017 dated 31.03.2017. The
observations of the adjudicating autherity in the instant case asidescribed as follows:

(a} The contention of the appellant that they the rate of service tax on the value of
Rs 55 35,001/~ and Rs.7,44 453/ of the 26AS belonging to March-2009 is not tenable in
the absence of sufficient proof and concluded that charging rate @ 12.36% is proper.

(b} Invoices as discussed for the year 2009-10 are not pertaining 10 the work orders and work
arders do not establish that the construction services provided is for infrastructure facility
and a civic amenity provided by State in public interest. Further, there is no sufficient
evidence to prove that it is not an acivity carried out in commercial interest as contended
by the appellant.

(c) The adjudicating authority didn't agree with the claim of appellant that the service provided
during the period 2010-11 Is not the activity of commerce or indusiry. Further, the 2BA5
statement shows that L&T ECC has awarded work contract, but no documentary evidence
for the same. Also, a copy of measurement sheet with Punj Lioyed Ltd., is not a proper
document for exemption

(d) The appellant has not made any substantial contention for the period 2011-12 and 2012-
13.

(g) The appeliant iz not entitled for availment of abatement as per notification no, 01/2006-3T
dated 01.03.2006 as the service provided as per invoices are nothing but "maintenance or
repair’ and above notification does not apply to the said service. Further, the appaliant
failed to maintained proper record to claim benefit under the said notification, Thus, by
contradictory statement they have suppressed the value of taxable services by wrong
availment of benefit of 67% under the said notfication,

{fi The adjudicating authority has found that it is appropriate to impose penally under section

78 of the Act on the appellant as they have short paid service tax Rs.25,94 833/ slong
with interest for wrong availment of the aba_tarm}nl of the notification.
A} .
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The appellant was required to pay the interest applicable on late payment of service tax
for particular quarters during the period from 2008-08 to 2012-13, which work out to
Rs.8 882/- and for that the appeliant has no dispute.

The appellant was required to pay the late fee comes to Rs.2 500/ towards |ate
submission of ST-3 Returns as prescribed under Rule 7 of the Service Tax Rules 1984,

The adjudicating authority noticed that the appellant failed to maintain proper documant
during the period from F. Y, 2008-10 to 2011-12 and not a single invoice for the F Y
2008-09. All these contraventicns lead to imposition of penalty under section 77 (1) (b) of
tha Finance Act, 1984,

The adjudicating authority has noticed that the appellant falled to produce reguired
documents to prove thelr claim even after sufficient time was given. Further, he has
admitted that he is not having all the coples of the documents / work orders except
available during audit and search.

The contention of the appeliant that they providing the material to the vanious companies,
which is purely sales and liable to State Value Added Tax, but it is also not proved from
any angle as they failed to produce evidence for the same. It is further noticed that the
income shown in the Form 28AS of the income tax Is received under section 184C of the
Income Tax Act 1961, which define that “carrying out any work1 (including supply of
labour for carrying out any work) in pursuance of a contract between the contractor and a
specified person’.

The impugned order confirmed:

(i) Demand of the short paid of Service Sax amounting to Rs.25.84 633/- along with
Education Cess and Secondary & Higher Secondary Education cess (as calculated
in Table-D in para-2 of SCN) under Section 73(2) of the Finance Act, 1954,

(i) Ordered to pay interest at the appropriate rate on the said amount of Service tax
under section 75 of the Finance Act, 18584 as amended;

(i) Confirm the interest amount of Rs 8,682/~ short paid on late payment of Service
Tax during various quarters of F. 'Y, 2008-09 to 2012-13 under Section 75 of the
Finance Act, 1994,

{iv) Order to recover late fee of Rs.2,500/- upon the appeilant under Rule 78 of the
Sarvice Tax Rules, 1994 as amended for fate filing of ST-3 returns as discussed in
the order in original.

i) Imposed penalty of Rs.10,000/- upon them under Section 77(1) (b) of the Finance
Act, 1984 as amended as discussed in order in enginal.

{wi) Imposed penalty of Rs.12 97 317/- upon them under Section 78 (1) of the Finance
Act, 1994 as amended for non-payment of Service Tax by suppressing the facls
with intent to evade payment of Service Tax.

Being aggrieved with the impugned order, the appellant have filed the appeal on the

fallowing grounds by stating that the authority has erred in passing the order and submitied thal
relief claimed be allowed and OIO should be modified accordingly.

» That the order passed is vitiated as learned authority viz. Assistant Commissioner,
Junagadh has no jurisdiction to make or confirm any demand of service tax, interest
of penalty in respect of consideration received for jurisdiction outside |unsdiction
territory of Assistant Commissioner, Junagadh. In this regard, request to rely on latest
judgement 2017(5)TMI 1457 —-CESTAT Bangalore - Service Tax in respect of Mis
Maa Communications Bozell Ltd., Versus CST, Bangalore.

# The appellant relterated their submission in reply to SCN,

# That in addition to providing services, the appellant involved in business of contract
for providing material 1o the various Companies which purely seems to be sales and
liable to State Value Added Tax and on the said conlract for supplying of material,
there is no portion of providing any services for completion of the said coniract.

F i P :
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» fthat the SCN and QIO tself confirmed that invoices stating that Cinl Work and
Service tax amount charged on the 33% value shown against the same. However, in
absence of descriptive Invoices, as alleged, have confirmed the service tax n:rnr
Maintenance or repair service instead of in actual construction service.

» that they are providing construction services which are for infrastructure facility and a
civic amenities, and it is not activity of commerce or industry, hence not considered as
commercial or industrial construction. The appellant has worked for Mis. L&T ECC
Division, M/s.Gamman India and M/s. Punj Lioyd.

» that the authonty denies to consider the work order No. E48 issued by M/s. L&T ECC
Div. vide which specifically mentioned that total work order amount incl, amendment if
any +VAT +Service Tax + Cess if any

‘I’

That the impugned autherity denies believing on Amount of work order on which VAT
has been paid

» that regarding dispute in rate of Service Tax for f. ¥, 2008-09, the leamed authornity
denies to believe 28A5 statement of income tax.

» That the authority has not taken into consideration the payment made for late filing
fees and for F.Y. 2012-13, three challans aggregating to amount of Rs 3,086,228/
were not considered in SCN amount paid for service tax.

» That on the basis of above grounds, there is no evasion of any amount of service tax
payment, so there is no question of payment of Interest, penalty, as there is no
suppressing the facts.

10.  The appeal was filed before the Commissioner (Appeals), Rajkot. The undersignad has
been nominated as Commissioner (Appeals) | Appellate Authority as regards to the case of
appellant vide Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under
Secretary (Service Tax), G.O.1, M.O.F, Deplt of Revenue, CBEC, Service Tax Wing on the
basis of Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017.

11.  Personal hearing was held on 08.03.2018 and on behalf of the appeliant Shri Mahesh D.
Ladumor, Tax Return Preparer (TRP) attended the hearing and reiterated the grounds of

appeal.

12 I ag%e view of the adjudicating authority for not considenng the contention of
tha appellan it is not an activity of commerce or Industry as they have failed to prove /
establish as there is no sufficient documentary evidence

13. | also agree with the view of the adjudicating authority with regard to the contention of
the appellant for change in rate of service tax forthe F. Y 2008-09 on the value of an amount of
Rs 55 35.001/- and Rs.7 44 453/- of the 25AS which belongs to March-2008, as not tenable and
conclude that charging rate @ 12.36% is proper. It is also poserved that the documents
furnished by the appellant are not tallying with the Table-A of the SCN and work order numbers
are differant. hence, contention of the appeliant is untenable

14, | agree with regard to view of the adjudicating authority that the Invoices as discussed
for the year 2008-10 are not pertaining te the work orders. Furiner, the work orders do not
establish that the construction services provided are for infrastructure facility or a civic amenities
provided by State in public interest. Further, there is no sufficient avidence to prove that it is not
an activity carried out in commercial interest as contended Dy the appellant.

15. | also agree with the observation of the adjudicating authority that services provided
during the period 2010-11 is not the activity of commerce or industry and hence not considersd
as commercial or industrial construction services. Further, no documentary evidence is linked
that has been submitted by the appellant. Copy of the joint measurement sheet furnished is also
not a proper admissible document for exemption of sefvice tax.

i6. | find that with regard to the period 2011-12 and 201213, the appellant has not made
any substantial contention
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17.  With regard to availment of the benefit of notification no. 01/2006-ST dated 01.03.2008-
ST dated 01.03.2006, | find that cbservation of the adjudicating authority is correct, as the
appeilant has not fulfilled the condition to avail the benefit of said notification that the assesses
s required to pay the service tax anly on 33% of the value of gross amount charged for
providing construction service as discussed above. The appeliant had not maintained proper
record of invoices Issued by them against the services provided. The appellant is unable to
produce genuine invoices and documents to claim benefit under notification Mo. 01/2006-ST
dated 01.03.2006 and by giving contradicting statemenis, they have suppressed the value of

taxable services by wrongly availing benefit of abatement of 7% on gross amount charged
under said notification by declaring maintenance or repair service.

18 The citation 2017 (5) TMI 1457 - CESTAT Bangalore — Service Tax (M/s, Maa
Communications Bozell Ltd., Versus CST, Bangalore) quoted by the appellant is not applicable
in this case as the appellant had provided services to the private organization i.e. Mis, LAT ECC
Division and M/s. Gammeon India and Mis. Punj Lisyd and no documentary evidence linked with
had been submitted for considering the admissibility for exemption of service tax.

t8.  In view of the above discussion and findings, | hereby uphaold the impugned order and
disallow the appeal filed by the appellant.

20.  The appeal filed by the appeliant stands disposed off in above terms.

(Y= i~

(Dr. Baibir Singh)
Additional Diregtor General (DGTS),

Date . /03/2018 A‘,ﬁ;l] ﬁr?mabad.

F.No. V2/229/BVR2017

BY RPAD.

To,

M/s, Shradha Enterprise,

{Proprietor Chetenbhai C. Shiyal)
Opp. Mehta Hospital, Tower Chowk,
Jafrabad - 355 540,

Dist. : Amrel

Copy to
1. The Chief Commissioner, CG5T & Central Excise, Ahmedabad Zone,
The Commissioner, CGST & Central Excise, Rajkol/ Commissioner (Appeals), Rajkot,
The Deputy/Assistant Commissicner, Division-ll, Bhavnagar
The Additional/Joint Commissioner, Systems. CGST, Bhavnagar,
Guard File,

e



Name of the Party: Shraddha Enterprises (Prop. Chetanbhai C. Shiyal}, Jafrabad.
Name of Authorized Representative: Sh. Mahesh Ladumor
Date of Hearing: 08.03.2018

Gist of Hearing

We reiterated the whole submission in reply to SCN before the Office of the Assistant
Commissioner, Central Excise, Junagadh, We are providing services for civil work which is
classified under civil construction services and on which abatement is available.

However, the Authority denies accepting the same in absence of invoices. However the fact is
that our whole invoices files tor each and every year under question were ceased by the
Department under Punchnama dated 06.09.2013. Herewith, we are submitting copy of that
Punchnama for your kind reference which clearly shows that all files are with Central Excise,
Bhavnagar.

We have asked to provide a copy of it for our defense. However, authority has not provided the
same. 50, we have submitted several computer prints before Office of the Assistant
Commissioner, Junagadh along with the copy of the work order to prove that we have provided
services for civil construction and we are eligible to avail abatement

Further, we are also having a contract for supplying the material only (no service part) and on
which VAT Is applicable at the rate of 5%. We have submitted copy of the Challan for VAT
payment. Even though we have to pay Service Tax on that contract of supplying of the material,
then we have to pay at the rate of 3.24% instead of VAT at 5%.

We have also submitted herewith work order for contract of supplying the material. We are
also engaged in providing construction services which is for infrastructure facility and a civic
amenities, it is not activity of commerce or industry and hence not considered as a commercial
or industrial construction, hence Service Tax is not applicable and for such kind of services, we
have submitted copy of work order for M/s LET ECC Division, M/s Punj Lioyd and M/s Gammaon
India. We have also submitted copy of several CESTAT judgments for same service recipients
and same kind of services and even in the copy of contract of LET ECC Division, it is clearly
stated that VAT & Service tax applicable is zero.

We also strongly contend the imposition of penalty. i I ’ .;_ 1
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