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Passed b1,Dr. Balbir singh, Additional Director General (Taxpayer servicesl, Ahmedabad

Zonal Unit, Ahmedabad.

3{E 
"6ddT 

+isqr tqlr" tu-+.r.ej. (('fr.a.) f-ar+ ts.t".r.tre * urtr qb dt 3ff$€ ririsr s

3FRr{rrr *, 3i ilf,fi{ tr'6, 3{q{ r5rB}er+ +{drar ffi,
3]Erdrqla frffi {G-i *i ftea $fttB-qH lqqy fi untzs. adlq 3?ql( lrF;:rftB-+a ?qr8 sT uRr

?e * 3rilrtd d ffr 4t 3r* €;d:l * vrlqr qrft-a 6-ri t rlqq n' 3lfff, crffi * sq i
frq+-a fu-fi aqr t.

ln pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10 217 rearl

ir.ith Board's Order No. 05l2017 ST dzrted 16.11.2017, Dr. Balbir Singh, Additional Dircctor

General of Taxpa-r.cr Services, Ahrncclabarl Zonal Unit, Ahrnr:dabad has been appointed as

Appellate Authorit' lbr the pLrr-posr: of ,assirg ot-ders in resPect of 
^ppeals 

iilerl urrcler

section gs of central Excisc Act, 1(.)-1-1 ancl Section 83 0f tl)c Finance Act, 199'1.

jFR 3trzF61i gr+a :n{ra, 3q|q.Fa, gdrq+ }i{f,d +;dIq Jiqre elE;l €-drc;{. {l-l-c;'lz j ;IrFrrR

i rrrfrrn+l {dRl'Jc{Rfsd ,ffi-rya :nall t qfta:
Arising oui of ab6ve mentiolecl olo -issired bl A<lditiolal/Joint/ Deput-\'/ Assistant

Commlssioner, Ccntral Excise 7' Sen'ice'l'ax, Rajkot / Jamnagar / Gandhidham :

gffi A CffiI q;T afq !-d qi 
/ Narne & Address of the Appellants & Respondent :

M/s Sharrlha Enterprise (Prop. Chetanbhai C. Shiyall, Opp: Mehta Hospital,Tower

Chowk,Jafrabad - 365 S4ODist : Amreli

$-s 3Tre?(irfffl t zqitrd 6fg 6qftd ffifu-a dtrh * 5qryd qrffi / clftIfi{ur * {frsT

yqfd ilfl 6{ €6arr Bl/
A,,, ,"."o,, aggrieved by thrs Or-der ilr Al;peal n:r1'file atl ilppcal to the appropriate authoritv
in ih'e lollorliiE rtar .

fiqr qr6 .i;fi'q r.qrq st6 (rE frdre;{ irffiq ;qrqrftrog } cF 3l$f,, #{rq ,aqrd lf@
;6cH l;;-4i'*t'iio; #,tjG a.a ntua-qq, tgsa €r'qnr s6 * 3i,+rtd

ffi'fua s46 frr 6r sf& t t/

Aoneal toCustoms. Excise &. Sr.rrtce Tn-r Appellale Tribrrnal under Sectiort 3cB ol CEA. lq+l
, 't]nder Section 86 ol the Financc Acl, lqq'l alr appeal lies 10:

}rror ,""*" € w<F,a ssi Hrrd dlar ?lc<r. &-fiq rfir-d elFF (rd €-drf,{ }ffirq
.qrqrm-+dr fi iaals ff6. i{e .fr|+ a 2. }rR * t-,4. ag h.A +1 fi-drfr 'rrfd(' l/
The sDecial bent h of c storn:.j. Lscis. & Sr.rr i, e Ta-r Ap|nlln1. I ribrrnal ol west Blor k No 2.

i.k. ijrr"*. Nerv Dcllri in a[] miltters relating to r:lassificatio:-r and valuation'

Tqn{a cn-&d, lrar d cdre rru 3Tfidl & Jrdrdl e}q €si nfid Sal r1a. ffiq raqrc cl6 r'd

i"i# 31qifr,i ;fom-+r"r 6i€cr 6r qfe1-p qISq frie6r. , qffiq'dd, q6ar* e'aa- srerol

3ra4qrqr{ 3z..iq 6i SI drdl ilrBr ll

To rhc wesr repional bench ol cusroms. L.x, ise &. Senir-e Tar Appellale'l ribunal (('LSIATI al.
);,'i'tiroi. ghifimali Bharran. Asan\,r nhnre(lahad 380016 in case ol appeals olher thitrr;rs
mentioned in nara l(a) alrore

:3{r{fa (3Ttdg) 61 6rq1a-q, fi*q {Fg !=i n-4r 6T 3lt{ T.cr( cri4':
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tq 6t* if4 Itg, / Racc course |ling Road,

{l!r6td / Raikot J6(l 001

Email; ceru nrail.comk{rl /ir'a l\rn
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"flrrlaRxer
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(ii1)

(B)

(i)

(ii)

\'

Jfdrq;qTqrfr'+pT fi saw ntra qraf, qiri fr ftr' *;A-q 5flr( el6 (xfffr) frqa{r+fr, 2001.

* Aq-q o fi 3ia?ia ftun{d fuq 44 frqr nn-s +t qn cfui i E+ G;-4T sTE+r qrl6\' | 5a-A t
q''q t sq r'+ cR * €ttl, il6r 3?qI( llFF di 4ftT ,d-qrfr SI aftJT 3ik d'TtqT rrq1 ralar, rql' s

ars qr 
=g$ 

qiq, s ars sqt qT 50 *rG. 5q(r diF 3RI.lr 50 aruI 5q(r -t 3{ffi t d^ *-qsr:

i,oool- ."E s,ociol- w-A 3re6r 10,000/- 5q$ +r idqifua aET lle<F SI cfr €ilrd +tr Btfft-a

,.J-*'srffi. €Eea :r.faq rqrqria-"r"r St ensr + F6td6 {B€R * arq +r GtS et

iir6Frd6 # * t-+ fcl{r rrtr ffi-d &+ grrc dql1l l+-qr Jlrdr aG(' r €dE-d gFFc a6T il:rdF

f+ A :e q6sr * Etfrr .nidr trdt sdfud 3rfrff-{ ;qrqrfu-+lnT €r srn{r Rrd f, t rema- rntrl

frt 3fi"el 6 6q v6i6a vr t sFr 500/- 5q(r 6r EtrlR-d 116 s; 6Idr fm tl

The aooeal to rhe Appellale Tril,lunal shall be file{ ip qu^a^d1u pl ica t r. in. fornl EA J / as

;ii..?ffii'r;"d;i"RuiF"b';i ce;iIJ Eiii.i'inpp"aii nu.tisi 2001'and shall be accompanir-d
5;;i;'=;;;."'i;hich'-Ii t.a"r "itr'ti irla ui'iicbrfibanieo 6i a iee-ot Rs l,00Q/. Rs 5n0o/-'
fr?ii'OlbO'O 7' riifreii'amoiini ot durr dema nd 7 int'erest /pena ln /refund rs uplo r Lac..5 l.ac lo
.id i;;;;h 

^r.,i,\:" 
5o'i_iil .isi.itl'.6t, in'ilie iir-rm- iil-Cioss'ed bank drafi in. favour.of Asst.

H:"I&;"?';i 6'["riit ii irii rlbiiinar"il puUtii ie.ror ba.nk of the place shere the.bench oI an.r

ii;Rii;;]!i'"161ii ."i.iiji l;i;ii ;a I6ipi-d.i-"tri.. itri 6errch'o[ the-Tribunal is siruated.
)i;;iii:;ii.; hl"ii tii iiinr oi 

"r,,, 
sltall be accompanied br a tee of Rs 500/ '

ijtia{"';ffiffi'S'naI{"ffi,'-iffi 
'}ft}ra-aa.. 

ree4 6I trr 86(1) fi r"ad e?rn{

ffiff, lssa, * F'{" s(1) t irild Futtua uv1 sr. s d qR cftq} * fi ar si;afi t'a rsh
er,, Bq'3nair't Etg gr{iofi {+ d, rfl6r cfr qrzr ii silrd 6t (rfrA g^q'm cfd \rrntra

dfr arfrq) 3it{ g.dfr t rq S d;ff !-+ cfr & HRr. .rdl i-dr6{ 6I aia .aqrs +l Firr 3lR drnqr

,* #d"i. 
-"i,- 

s o.o qr rn.$ un,', 5 dr" 5c(' qI 50 dr". .c(r a?6 3p1ar 50 drcl .cq fr
3{ea;:jt d roer, r,ooot tv-t, 5.000/- FqS 3{crdr 10.000/ 5qge;r Btffta ;1aT aJiafi cf3

i'"- *ti iatiftd i,- fiI srnirEl, wfua affiq ;qrqiE-+t''t st lrrsr t lrdrqm" {R-€zR e

# + rie, efi q6fir+ ala t d-q; rorr srfr tsiB-d d-a; SFFd d-dRr fqT "er 
E.rG\ t {ftitud

=r-e; ,riffi *-+ A re. ar6n e il;T arf}o rO sqfu-d 3+e'{ ;qrqrft'+lur fi srp{r Rrd t t

irr. 3ndri ire :frto t Rq :ld.#-q+ t {r?r 500/- tqq 6r BtrtFf, aJG sqr rrar drn tl

The aooeal under sub section {ll of Sectton 8b of -!h-e l"inance Act. lgq4. to lhe Appellate
ti-l'i,,i,YAi"Sr-riir'Li dr;A ili ,it';ilirhiiioii'in F"- Sr.5a's frescqbcd under Rule,9(,1] of the

slXiiliiii'Hiri", 'i9-q4, iird*Shail be a.companied br a cbp\ ol the order appealed a,farrrsr

i',j;;';i"Hi-ii:i,iiru".i'iiiiL,i'itp'I'"i.i"irr"n-i,iL"'t.id,i,"d,iieij'u':a-Je.i6r.(s llloo'
uhere rhe amounl or ="-,..'iii'dlniJ#tr a",:i"Ii..'hia 6,'piiiilii: iit:ie? oT Ri-5-La[fis or lcss.

HilddO'O) 
- *r-l.iij ini irnb, ni-i,i-s;iiiia-iax-& iniegest deman'ded & penaln leried is more

i},;;"fr;d r^[Hi ijui 
'iof 

i*.ilitii!"ni. Finilakhd:-Rs id.0007 there'the amount or.scrvire
ili'ir i,iti?i"i" a?i" a niieii a piiiBtii:1.'lia iJ --orc. ahan fift\1 Lakhs rupees. rn the.[orm or
|H.;"j"t#i' a'iaii.-iilii'oul',ii1rii. Aiiiirri,r lqsisiiii "T 

tne 6ench of nominat:d Public
\i"""ii'r"elii""i tj," ijiui-? "frei" 

iii" U?ncti-oi rrrFqnal is situated. / Applicarion made for

Ir'a-ni'of "rai 
shall b" acconrpanied br a fee of Rs.500/ '

E? yfufr-q-q, 1e94 ffr ur{r 86 Er 3q-unBt (2) (-d (2A) * 3iirnd Ea 6I il-fr 3fid, $_drcl{

Gz-rre, 1994, fi F-q-4 9(2) a-4 9(2A) & afa fttfka ctil s.r'-7 fr fi ar s-dnfl (rE 3€t €Pi

flrq+;a, idq rflrd sfe 3.I?r-dl sTqqd 1364. Ad+ saqrd 116 rqRr qrf{a nrlsr fi cf-{i

u_#a +t (rd-A t a-6 cfr o-4TFId-6t-d] ilTfd() Jik ,r,{+d ea.11T €'-dlq6 3ily44 ,?rdr 3cqT.

*rfiq 3.qq qr6/ tEFF{. +t xq-&q;urqrfu-m{q +l 3nt{; a3 +l? +r ft{sr -A ar& vrltr 6t

cfr efi HRT fr lrilrd 6afr frafr I /

The anpeal under sub secl.ron (2) and (2A) o[ thc section 8b the l'inance Act l99+. shall lte
fiiea'iir"i;; Si7i" pi"i.tit 

"d'untler 
nule q (2) & 9(2A) ol the Service Tax Rules' l9o4 and

.hJ r'ii.' ;;.;;;r-.4 bi:a .op.: of order of Co'mmissioher Central Excise or Commisstoner'
d;;ir; E"|;;'fA;o"if .t ton. ,ii uhi.h .hull be a certilled copl) and copt o[ the ord:r. passed-

fr-,: if-r.' C",i.i"ii5""i-uiiit.ro.iring the Assislant Commissiriner or.Deputl Commissioner of

Ct"iirl r*.i"i/ Sirvice Tar to file'ihe appeal bc[ort- the Appellate Trjbunal

fiqr crd6. idrq r.qrg qta (rE +af6{:iffio cTft}-flur (Hz) + cF Jfrt *. arqd fr idq
r.crd'?rffi nfrft+q 194? 6r qRr 35(rs + 3ld?td, d & ffi-q:rtrfaq-q, 1994 Sr uRr 83 +

3td-,td'+drs{ 6t efi ilrl #r ,rt t, ifl nr*r t cfr 3rq-A-q- clfu6{uT * 3lfffr s-rA s'ffrl scqr{

q16/$ai q;{ qr4 fi lo'cfA?rd (10?o). JId am ra qarar ffi B. sI H|-Jr. rq +-frd Jrgr--I

i#-;, ;;,.r.. B*art '*H'm 
su *.t + ji*'" aai tu ari ah $sm-d tq nfti ffi

6lts $c('t srff+ a dr
idq tcqr al6 a-d Q-ql"F{ } nilird "4i4 fr!"rRr ?IFF fr hH alTfA-d t

(i) qr{r 11 s * 3indd {-+-s'

(ii) Hec q*+r 6I fr rr{ elikl {rfal

(iii) dmlc a*n l;;ifffr{dr + B-{4 6 }, riaJra Xq lfq
- ffird Td fu f*r qnr # crfind ffirq (s 2) sEft'+r 2014 t 3rFrs{ fr $ ffi 3rffir4
q.rffi t sqqr EqRr$a prrra :rff a-.i 3rsrd +t aq +& dntl

For an aooeal to be hled before the CESTAT, under Section 35F' of the central Excise Act,
lsaa ;hi.E-Gulso made applicable to Service Ta-r under Section 83 of the Finance Act, 199'1,

"r, "oo"ii 
isiinsr rl'is order shall lie before thr" Tribunal on pa)menl of lOoo of _lhe dut\

a"-dtia.d ratrere dutr 9r dutr arrd penallr are in dispute. or penalry. \\here penall.\ alone rs rtl

Oiib, r., 
-pro"ia"a it. amounr of p're.depbsit parab)e ivould be subjecl to a ceiling of Rs lO

Crores.
Under Central Excise and Sen'ice Tax, "Duty Demanded" shall include :

li) amounl determined under Section I I D:
iiil amount of erroneous Cenvat Credit taken;
liiit amounl Davable under Rule 6 of the Cenvat Credit Rules

- n.'Jia.O furlher'rliar lhe prorisiorrs uf lhis Seclion shall not apph lo the sla\
uppti.ari"o" ind appiJis pending befbre anr appellale authorilr prior to the commenccment of

rhe Finarce (No.2) Act, 20 I 4 .



(c) f,RA' SEI',r{ 6I Cfi0fisr 3nE(A :

Revision aDDliSation to Government of India:
.-i-,|}'ri?tr-'-fiIffi-tffi-Hffifta-ffi d, +frq rcqrd afffi ytufr+s leo+ *t r-rn

isEE fi qqr "qra-+ * 3rdJTd rr+r efud, sTrrd s{6R, c?rtlsrq fltr{d f6r1. fr-.d ffiil{ rrfrfd

trHTrT, dhfi dGa:d-r;r frq ar+a, r+rs nEt,;r$ E"fr-r lbool, +l F+-qI drdr ErF('l /
A revision aoolication Iies to thc Under Sccrelarr, to the Covernmenl .of lndrr' Rcvisron
i";ii;;iY;; -Ufiii.*M'1iiirii'l: bT Hi"a rcc, 

-'o.ria 
it m.ir r of Revenue. 4th Floor. Jeeran IJeep'diifiIl;;l'p";ri;-.iii"siii'i r."'n.'i ''tiiri i l-iddol',' ,iia.i Siiiiiii":seE or ih" Ce4 io+'r ih

iitilEii",ji iri;'i;ii;iii;s i;e- g-oriernid ti!. iiiir prriviso to sub section (1) of Section-358 ibid:

. {fu ** 5 ffi r+wa &.Frffd A, sd ;rsrlrF Effi qrd 6} ffi +Iwr} t arsn ry + qrr"-'E;
{') t atlta qT GrS il;q' 6rsr} rn fBr ffi't.+ s{sm zra fr {gt- srsll 116 qrrrffm + iftTa. q ffi

u* T6 t qr e+gn"r c am *. wr5;{* + dh-r; filt arrrjri qr B-{ft s,=,1 {d fr "rd 
t rrsra

ar qrqA frr/
ln case o[anv loss of gooc]s, rrhere the loss occurs-tn transit from a lacton.l() 

'1 
$arehouse-or

ili liiitn""i'i:."iJi: ii ?-rn-b,i" 'ia,ehbu." 
to an-orher dirring the tourse i..rf processing of the

[bods in a rrarehotrse or in storage rrhethet il] i lacton or ln a \\arcnouse

(i1) sTRd + dr6{ ERfi rrq qr st{ 6t fura w G ara fi idft4iur d-r"ara qzt 4r.d cr 8rt 4$

#d-'r,*'G e d. im-.f + ,.rrA t, df ;,^a * drd{ ffi .,"q iT rt{ u't 6u1a fir aE1 tr

' ^f -.-^i";' ,.n onnrlc pwnortc'rl utside IndiaIn case of rebate of dutl oI e-rcrs.' on goods qxported to anv countrv or terrlton- o

iii ii'i"tiiiijG*'nirtiii'ut "r-i.ia- rn ftre 
-,"-"" uil-Etu ii oi the'goods ri,hich are eiported to anl

iountn or territon' outside India.

(riit qfr sicrd ar6 irr errrf,ra fuq BdT srrtd + qr6{, *qra qr TcF{ *t qrd fuH f$-qr rrqr tr /
f,r".r".'Jf *"r"t" 

"*pjoii"a 
ouiside lndia erpu.i to Nepal or Bhrtu.,, rvithout pa\ment r-,1dutr.

(ivt sF'ls-{d rccrd + Jiqree ?tFF * A'7rdrd + fr! d fl-& ar$z 5s vfuF-qa td^g€'S Efr;il
sfu.rat + aEd qr"q a,.{ t,tt'i-S yraer d 3n1E'di3lqrd) +, qdrr-frra sfuf}+a (4. Zt.

iso8 a qRT 109 +' rdRT A+a a ,rS adlu 3r?ftn dFrqrEE c{ qI dlq fr qrtrd t+(' rr(' B l/

Credrt of anr clutr aliorred to lte trtilize_d louards pa\ menl ol excisc rlttt-r on linal nrorltlcls
,nder the Dio\rsrons oijilr'X.i "i'ini'Hri." ]ribiitiiii irnd.i iuin oider is passrh bt th.
lljfiri t'JlL[ii'ifi;pi;1") 

'dii"#'airi,.'iti" aite dp[oinieo under Sec. ]0q of rhe Finance {No 2r

Act 199tt.

(,,) Jct"f,d $ra-{d A q} cfrqi qq{ {Gqr EA 8 fr, fi Sr adrq sicrd;I rlq (llt-q) Fsnld-e,
iooi, + e"" e t 3rdrfd iaBfts-d $, trg s@r + {qc.ur fi 3 a-rd t ffd & arfr qrB(' 

t

ffia lnfa- fi spr qd :nlqr a :rqi yrlqr 4;r d cft-qi [frrd fr ar$ q6('t s.rQT fr i*fiq
i.qre t,mlrfuAqr. 1b44 Er urr 35-EE 6 rea Frftra eftr 61 3r{r+rft t srrq * dn qr

;Rf;# rft *"- a sm 
"tgqr 

I
The abore aoolication shall be Ittade in duplrr ale llr Form N-o. L,A 8 as sper-rlied. untier Rttle' ()

.i"c!,iifi H"ti;;'{^;r?r;I;i Hri;;:r0'0iiiiiiiii s'i'onit . tion-i'rhe-.dal?.on rrhich rhe order
X.,iJrii i3'uEtii,i'z|iir'"eiii,tr li "bmmunicated 

a-nd shall be accompanied br trto copies each

;f ih';'oio'r;5"c;a;;]ffA;;";i ii'iiii,ia-ali,'bi i.i:timpaniio l-,[ a copr' or rR 6 chr'llan
Xi,ij.'"J,iE pli]"iri'.r i;i;;|iib"J i.e"is prisitiL.d rrrrder Secti,,n 35 EE oI cEA. lq4+. un(ler

Major Head of Account

(ui) y.fraq :ni.ca * orpr FmtABd G"effua e.1a frr 3rdTrrfr fit orfr qGq 
t

516r €?|rfr I+-q (rm c{r€ Fqd qr JsS frs fr a sq-a 200/- q;r alJrdrn fuql aR' Ifi 4ia {arra

rrq r+ ars sq$ d 
=qra d af 5ct l00u 'l 6r a'f,rdrd E qr drq I

The relision aoolication shatl be accumpanierl -bt a lee ol Rs. 200/- trhere llte amotlnl
iii:.r"Li"iii'hrT#.' br""' L"',1 ;-i l&.;;i"R6: i'OCio/ rvhere rhe amounr involred rs more than
Rupees One Lat.

(Dt rrE sfl jne?r d 69 Ca rirerrl +r sqraq, t d qr.?6 {d ina3r t frv t1q; a qzng. suga
d?T +i frrql ffir {rtr4i 5-s a?q fi d-d Ol cfr fi fr"-@T .re s;r$ t d-n.i at id(r qqiftrrH 3fifdFl

aqrfiIr{ur +i qa :r{ra qr +fiq El+ri *} t'+ vrtqa f*-qr ardr t t / tn case, if the order

covers various numhers ol ,rrrler- irr Original. lec for each O.l.O.- should..be pairl in rhc
i|iie=-aiii" ini 

"n"i.- 
ijoi "irtiirrniiirle 

iheh.'l"ihir rI. orre appeql.ro rhe Appellant Tribunal or
ili;';#':r;1,;;i ib. ib tij" C".tiJt d-'i. A.i'rh.iasF ma.v bel is frlled to aviiil scriptorirr rvork il
iiiiiine-di f latin ree of lls. 100, for "ach.

{El q"n€isilfud ;-qrqrdq ?ffi :rfufa-+p, ]975, t $e{fr-r * rcrgR {d flr*r ud Fr"rfr .ifla?' Sr

ria'*'d'titd o.so *t-a ; -qTqaq ere reB-c'dn Sar qr6qr I "
One coor of anDlication or O.l.O. ai thc cage 4ar be. and the order of lhe adludicatirrg
auifrorlli shall Uear a courl fce slanll) o[ Rs. 6.50 aa prescribed under Schedule-l ln lerms ol

the Couit p'". 4p1,1a75, as amettderl.

{Fl g-ffr arF6. Adq r.qrd qr6 trd tar6{ 3{ffiq;$qrfuflTl (6Tf fuE) Grrarfr&, 1982 * dFi-d

t'{ 3r;+ 
""66 

a66 +l seaAa 6{A drd Fi{dt & sitr a{t r-qra }T;nft-d ffi-qT arar tt /
Attention is also invitecl to the rulcs co\crlng thcqc zrnd othe! related^ q^atters contained in the
Ciiiiir;;, Exi-ise and Sirvice Appellate TribLihal (ProcedLrre) Rules, 1982

(G) r"q 3{ffiq elfttqrfr 4t Jq-d dTfu-fr 6r} t €iiftl-d zqrqs. fa€.dd :lk rfi+rq cTdrnai * Rr',

Jqlm?ff fd"s{rrfrq i gr5a nrvw. cbec. gov. in 6t aE: €-fri d | /
For the elaborate. delarlpd anrl la-rcsl provisions relaltng lo tiling uf appeal. lo lhe lriqher
appellate aurhorirr.. thc appellanr mar rr-ler lo rhe llcparlmental uebslte \\\\\\ i)r,' er'\.lll



v2/229lsvR/2077

ORDER IN APPEAL

The present appeal has been filed by M/s. Shradha Enterprise, having office opposite'

Mehta Hospital, Tower Chowk, Jafrabad, Dist. Amreli-365 640 (hereinafter referred to as the

"appellant") engaged in providing taxable services. The appellant is registered as provider of

taxable service in nature "Maintenance or Repair", "Commercial and lndustrial Construction"

and services other than "Negative List" given under Section 66D of the Finance Act, 1994 (32 of

1994) (hereinafter referred to as "the Act"), The Appellant are holding Service Tax Registration

Number BSZPS8471DST001 dated 27.03.2008 amended on22.11.2012 for providing taxable

service, issued under Section 69 of the Act and have undertaken to comply with the conditions

prescribed in the Act and the Service Tax Rules, 1994 (hereinafter referred to as "the Rules").

2. A Show Cause Notice dated 22.10.2013 was issued to the appellant on the basis of

Final Audit Report No. 11Bf nU3-14 dated 04.09.2013 alleging that the appellant had not paid

Service Tax during the period of 2008-09 lo 2012-13. Accordingly, the demanded Service Tax of

Rs.25,94,633/- (Table-D of the scN) under the proviso to section 73(1) of the Finance

Act,1994. Also, interest at appropriate rate on delayed payment of service tax from the due date

of payment of service tax to the actual payment of the same. An interest amounting to

Rs.8,682l for short payment of interest on late payment of service tax for various quarters. The

SCN also proposed various penalties on the appellant under the Finance Act, 1994 viz u/s

77(1),7B(1) of the Finance Act, 1994 and also proposed a Late fee of Rs.25001 as applicable

under Rule 7C of the Service tax Rules, 1994 as amended for late filing of ST-3 returns for the

relevant period.

3. The issue is that the appellant has wrongly taken the benefit of Notification No. 1/2006-

ST dated 01.03.2006 which provides abatement in gross amount charged against the taxable

service of Commercial and lndustrial Service, subject to the relevant conditions specified in the

corresponding entry in column (4) of the table :

4. From the above notification, it is clear that for availing abatement @ 33% on total value

of invoice, as per Notification No. 1/2006-5T dated 01.03.2006; there is a condition that the

value should include the expenses towards consumption of goods and material for providing the

taxable services.

5. From the foregoing paras, it appeared that the appellant, by their acts of omission and

commission have contravened the following provisions of the Chapter V of the Finance

Act,1994 and Service Tax Rules,'1994 framed there under with an intent to evade the payment

of service Tax :

(i) section 67 of the Act in as much as they have suppressed the value of Taxable

Services rendered;

(ii) Section 68 of the Act read with Rule 6 of the Act 1994 inasmuch as they failed to pay

the appropriate service tax on the gross value of taxable services rendered by them;

(.

Sr.

No

Sub Clause

of Clause

(105) of

Section 65
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7 (zzq) Commer
cial or

industrial

construct
ion

service

This exemption shall not apply in such cases where the

taxable services provided are only completion and

finishing services in relation to building or civil structure,

referred to in sub- clause (c) of clause (25b) of section 65

of the Finance Act.

Explanation - The gross amount charged shall include

the value of goods and materials supplied or provided or

used by the provider of 33 the construction service for

rovidi such service

)4 .91
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Section 75 of the Act inasmuch as they failed to correctly assess and pay full amount of

interest on delayed payment of Service Tax.

Rule 5 of the Rules in as much as they failed to maintain the records of invoices issued

against the Services provided by them.

Failed to file the Service Tax Return within the time limit prescribed under Rule 7 O of

the Service Tax Rule 1994 stipulates that where the return prescribed under Rule 7 is

furnished after the date prescribed for submission of such return, the person liable to

furnish the said return shall pay to the credit of the Central Government for the period

of delay :

. Up to 15 days : Rs. 5001

. More than 15 days but up to 30 days : Rs.1,000/-

. Beyond 30 days : Rs. 1,000 + Rs. 100/- for everyday

Provided that the total amount payable in terms of this rule, for delayed submission of

return, shall not exceed the amount specified in section 70 of the Financial Act, 1994.

Total of penatty towards delay submission of sT-3 Returns required to be paid comes

to Rs.2,0001. The appellant agreed but no response received.

From the above, it also appeared that the appellant has suppressed the facts about the

services provided by them with intent to evade the Service Tax and thereby rendered

themselves liable to penal action under Section 78 of the Finance Act'

(iii)

(iv)

(v)

(vi)

6. All the above acts of contravention of the various provisions of the Finance Act,1994 as

amended from time to time, and Rules framed there under, on the part of the said service

provider appeared to have been committed by way of suppression of facts, with an intention to

evade payment of service tax. The Service Tax not so paid is required to be demanded and

recovered from them under the proviso to Section 73(1) of the Finance Act, 1994 as amended

from time to time, by invoking the extended period of five years. Further, all these acts of

contravention of the provisions of Section 67, 68 and 75 of the Act and Rule 5 of the Rules

appeared to be punishable under the provisions of Section 77 and78 of the Act'

7. This Notice was then adjudicated vide olo No. AC/JND/28/2017 dated 3',1.03 2017. The

observations of the ad,judicating authority in the instant case eMd€scribed as follows:

(a) The contention of the appellant that they-the, rate of service tax on the value of

Rs-55,35,001L anO Rs.Z,la,+Sgl of the 26A5 belonging to March-2009 is.not tenable in

the absence of sufficient proof and concluded that charging rate @ 12.360/o is proper'

(b) lnvoices as discussed for the year 2009-10 are not pertaining to the work orders and work

orders do not establish that the construction services provided is for infrastructure facility

and a civic amenity provided by State in public interest. Further, there is no sufficient

evidence to prove tlrat it is not an activity carried out in commercial interest as contended

by the apPellant.

(c) The ad.iudicating authority didn't agree with the claim of appellant that the service provided

during ihe perio-A ZOtO-it is not the activity of commerce or industry. Further, the 26AS

stateient shows that L&T ECC has awarded work contract, but no documentary evidence

for the same. Also, a copy of measurement sheet with Punj Lloyed Ltd., is not a proper

document for exemPtion.

(d) The appellant has not made any substantial contention for the period 2011'12 and 2012-

13.

(e) The appellant is not entitled for availment of abatement as per notification no. 01/2006-5T

dated d1.03.2006 as the service provided as per invoices are nothing but "maintenance or

repair" and above notification does not apply to the said service Further, the appellant

faited to maintained proper record to claim benefit under the said notification. Thus, by

contradictory statement they have suppressed the value of taxable services by wrong

availment of benefit of 67% under the said notification.

The adjudicating authority has found that it is appropriate to impose penalty,und-er s

78 of tfre Act o-n the ap[ellant as they have sho( paid service tax Rs.25,94,6331
ection
along

2

(0

with interest for wrong availment of the ab ent of the notification
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(S) The appellant was required to pay the interest applicable on late payment of service tax
for particular quarters during the period from 2008-09 lo 2012-13, which work out to
Rs.8,682/- and for that the appellant has no dispute.

(h) The appellant was required to pay the late fee comes to Rs.2,5001 towards late

submission of ST-3 Returns as prescribed under Rule 7 of the Service Tax Rules,1 994.

(i) The adjudicating authority noticed that the appellant failed to maintain proper document

during the period from F. Y. 2009-10 to 2011-12 and not a single invoice for the F. Y.

2008-09. All these contraventions lead to imposition of penalty under section 77 (1) (b) of

the Finance Act, 1994.

0) The adjudicating authority has noticed that the appellant failed to produce required

documents to prove their claim even after sufficient time was given. Further, he has

admitted that he is not having all the copies of the documents / work orders except

avallable during audit and search.

(k) The contention of the appellant that they providing the material to the various companies,

which is purely sales and liable to State Value Added Tax, but it is also not proved from

any angle as they failed to produce evidence for the same. lt is further noticed that the

income shown in the Form 26A5 of the income tax is received under section 194C of the

lncome Tax Act,1961 , which define that "carrying out any workl (including supply of

labour for carrying out any work) in pursuance of a contract between the contractor and a

specified person".

8. The impugned order confirmed:

(i) Demand of the short paid of Service Sax amounting to Rs.25,94,6331 along with

Education cess and secondary & Higher secondary Education cess (as calculated

in Table-D in para-Z of SCN) under Section 73(2) of the Finance Act' 1 994.

(ii) Ordered to pay interest at the appropriate rate on the said amount of Service tax

under section 75 of the Finance Act,1994 as amended;

(iiD confirm the interest amount of Rs.8,682/- short paid on late payment of service

Tax during various quarters of F. Y. 2008-09 to 2012-13 under Section 75 of the

Finance Act,1994,

(iv) order to recover late fee of Rs.2,500/- upon the appellant under Rule 70 of the

Service Tax Rules,1994 as amended for late filing of ST-3 returns as discussed in

the order in original.

(v) lmposed penalty of Rs.10,000/- upon them under Section 77(1) (b) of the Finance

Act,'1994 as amended as discussed in order in original,

(vi) lmposed penalty of Rs.12,97,3171- upon them under Section 78 (1) of the Finance

Act, 1994 as amended for non-payment of Service Tax by suppressing the facts

with intent to evade payment of Service Tax.

9. Being aggrieved with the impugned order, the appellant have filed the appeal on the

fotlowing grounds by stating that the authority has erred in passing the order and submitted that

relief claimed be allowed and OIO should be modified accordingly.

) That the order passed is vitiated as learned authority viz. Assistant Commissioner,

Junagadh has no jurisdiction to make or confirm any demand of service tax, interest

or penalty in respect of consideration received for jurisdiction outside jurisdiction

territory of Assistant Commissioner, Junagadh. ln this regard, request to rely on latest

judgement 2017(5)TMl '1457 -CESTAT Bangalore - Service Tax in respect of M/s.

Maa Communications Bozell Ltd., Versus CST, Bangalore.

) The appellant reiterated their submission in reply to SCN.

> That in addition to providing services, the appellant involved in business of contract

for providing material to the various Companies which purely seems to be sales and

liable to State Value Added Tax and on the said contract for supplying of material,

\,

there is no portion of providing any services for com pletion of the said contract

?
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) that the SCN and OIO itself confirmed that invoices stating that Civil Work and

Service tax amount charged on the 33% value shown against the same. However, in

absence of descriptive invoices, as alleged, have confirmed the service tax on

Maintenance or repair service instead of in actual construction service.

(!

> that they are providing construction services which are for infrastructure facility and a

civic amenities, and it is not activity of commerce or industry, hence not considered as

commercial or industrial construction. The appellant has worked for M/s. L&T ECC

Division, M/s.Gammon lndia and M/s. Punj Lloyd.

> that the authority denies to consider the work order No. E48 issued by M/s. L&T ECC

Div. vide which specifically mentioned that total work order amount incl. amendment if

any +VAT +Service Tax + Cess if any.

! That the impugned authority denies believing on Amount of work order on which VAT

has been paid.

> that regarding dispute in rate of service Tax for f. Y. 2008-09, the learned authority

denies to believe 26A5 statement of income tax.

> That the authority has not taken into consideration the payment made for late filing

fees and lor F.Y . 2012-13, three challans aggregating to amount of Rs 3,06,2281

were not considered in SCN amount paid for service tax'

> That on the basis of above grounds, there is no evasion of any amount of service tax

payment,sothereisnoquestionofpaymentofinterest,penalty'asthereisno
suPPressing the facts.

lo.Theappealwasfiledbeforethecommissioner(Appeals),Rajkot.Theundersignedhas
been nominaied as Commissioner (Appeals) / Appellate Authority as regards to the case of

"pp.f 
f r.t riO" Board's Order t to. Obl)bt Z-service Tax dated 16.1 1 .2017 issued by the Under

slii"t.rv ts"*ice Tax), G.O.l, M.O.F, Deptt of Revenue, SBEC, Service Tax wing on the

basis of ioard's Circular No. 2O1t6t2}17-Sewice Tax dated 17 10 2017 '

11. Personal hearing was held on 08.03.2018 and on behalf of the appellant shri Mahesh D

Ladumor, Tax Return 
-Prepare, 

(TRP) attended the hearing and reiterated the grounds of

appeal.

12 I aqree,wi,th Jhe view of the adjudicating authority for not considering the contention of

tf.," .pp"ttJnt#H[t it is not an activity of commerce or lndustry as they have failed to prove /

establish as there is no sufficient documentary evidence'

.13. I also agree with the view of the adjudicating authority with regard to the contention of

the appellant for change in rate of service tax for the F. Y. 2OO8-09 on the value of an amount of

Rs.55,35,001/- and Rs.7,44,453/- of the 26A5 which belongs to March-2009, as not tenable and

conclude that charging rate @ 12.360/o is proper. lt is also observed that the documents

furnished by the appellant are not tallying with the Table-A of the SCN and work order numbers

are different, hence, contention of the appellant is untenable'

14. I agree with regard to view of the adjudicating authority that the lnvoices as discussed

for the yelr 2OO9-10 are not pertaining to ihe work orders. Further, the work orders do not

"rtrntirf, 
that the construction services [rovided are for infrastructure facility or a civic amenities

;;;;iJ;J ry St.t" in pubtic interest, Furiher, there is no sufficient evidence to prove that it is not

an activity tarried oui in commercial interest as contended by the appellant.

15. I also agree with the observation of the adjudicating authority that services provided

during the period zoto-tt is not the activity of commerce or industry and hence not considered

as commercial or industrial construction services. Further, no documentary evidence is linked

that has been submitted by the appellant. copy of the joint measurement sheet furnished is also

not a proper admissible document for exemption of service tax'

16. I find that with regard to the period 2011-12 and 2012-13, the appellant has not made

any substantial contention.

4
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17. Wth regard to availment of the benefit of notification no. 01/2006-5T dated 01.03.2006-
sr dated 01.03.2006, I find that observation of the adjudicating authority is correct, as the
appellant has not fulfilled the condition to avail the benefit of said notification that the assessee
is required to pay the service tax only on 33% of the value of gross amount charged for
providing construction service as discussed above. The appe ant had not maintajned proper
record of invoices issued by them against the services provided. The appellant is unable to
produce genuine invoices and documents to claim benefit under notification No.01/2006-5T
dated 01.03.2006 and by giving contradicting statements, they have suppressed the value of
taxable services by wrongly availing benefit of abatement of 67% on gross amount charged
under said notification by declaring maintenance or repair service.

18, The citation 2017 (5) TMI 1457 - CESTAT Bangalore - Service Tax (M/s, MAA
Communications Bozell Ltd., Versus CST, Bangalore) quoted by the appellant is not applicable
in this case as the appellant had provided services to the private organization i.e. M/s. L&T ECC

Division and M/s. Gammon lndia and M/s. Punj Lloyd and no documentary evidence linked with

had been submitted for considering the admissibility for exemption of service tax.

'19. ln view of the above discussion and findings, I hereby uphold the impugned order and

disallow the appeal filed by the appellant.

20. The appeal filed by the appellant stands disposed off in above terms.

lbir Singh)

Additional DirecjorGeneral (DGTS),

ifldelrff'
"-"/t
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Date : 10312018

F.No.V2l229lBYRt2017

BY RPAD,

To,

M/s. Shradha Enterprise,

(Proprietor Chetenbhai C. Shiyal)

Opp, Mehta Hospital, Tower Chowk,

Jafrabad - 365 540,

Dist. : Amreli

Copy to :

1 . The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone;

2. The Commissioner, CGST & Central Excise, RajkoU Commissioner (Appeals), Rajkot;

3. The Deputy/Assistant Commissioner, Division-ll, Bhavnagar

4. The Additional/Joint Commissroner, Systems, CGST, Bhavnagar;

5. Guard File.
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Name of the Party: Shraddha Enterprises (Prop. Chetanbhai C. Shiyal), Jafrabad.

Name of Authorized Representative: Sh. Mahesh Ladumor

Date of Hearing: 08.03.2018

Gist of H eanng

We reiterated the whole submisslon in reply to SCN before the Office of the Assistant

Commissioner, Central Excise, Junagadh. We are providing services for civil work which is

classified under civil construction services and on which abatement is available.

However, the Authority denies accepting the same in absence of invoices. However the fact is

that our whole invoices files for each and every year under question were ceased by the

Department under Punchnama dated 05.09.2013. Herewith, we are submitting copy of that

Punchnama for your kind reference which clearly shows that all files are with Central Excise,

Bhavn aga r.

We have asked to provide a copy of it for our defense. However, authority has not provided the

same. So, we have submitted several computer prints before Office ofthe Assistant

Commissioner, Junagadh along with the copy of the work order to prove that we have provided

services for civil construction and we are eligible to avail abatement.

Further, we are also having a contract for supplying the material only (no service part) and on

which VAT is applicable at the rate of 5%. We have submitted copy of the Challan for VAT

payment. Even though we have to pay Service Tax on that contract of supplying ofthe material,

then we have to pay at th e -ate of 3.24% instead of VAT at 5%.

We have also submitted herewith work order for contract of supplying the material. We are

also engaged in providing construction services which is for infrastructure facility and a civic

amenities, it is not activity of commerce or industry and hence not considered as a commercial

or industrial construction, hence Service Tax is not applicable and for such kind of services, we

have submitted copy of work order for M/s L&T ECC Division, M/s Punj Lloyd and M/s Gammon

lndia. We have also submitted copy of several CESTAT judgments for same service recipients

and same kind of services and even in the copy of contract of L&T ECC Division, it is clearly

stated that VAT & Service tax applicable is zero.

We also strongly contend the imposition of penalty.
I
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