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Dgte ol Order Dste of 1ssue!

05.04.2018

Passed by Dr. Balbir Singh, Additional Director General [Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursusnce to Boands Notification No. 26 201 7-C.ExINT) date] 17.10.217 readl
with Board's Order No, 05/ 2017-8T dated 16,1 1.2017, Dr, Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointerd s
Appellate Authority for the purpose of passing orders in respect of appeals [ed under
Seetion 35 of Central Exciae Act, 1944 and Section 85 of 1he Fingnce Act, 1994
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Arising out of above mentioned 10 issued by Additional/Joint/ Deputy | Assistan!

Commissiomer. Central Exrise [ Service Tax, Rajkol | Jamnagar [ Gandhidham
ylisd & G &t F1F U3 93 Name & Address of the Appellants & Respondent
M/s ArdeccEng{Sau) P. Ltd., Industrial Area Wadhwan City,Surendranagar.363 030
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im the following was
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Ap[}rni 1o Customs, Excise & Service Tax Appellate Tribunal under Section 35H of CEA, 1944
I Under Section 86 of the Finance Act, 1994 an appeal e fiac-
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The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2,
R.K. Puram, New Delhi m all matters relating 1o classification and valuation
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To the West regional bench of Customs, Excise & Service Fax Appellate Tnbunal {CESTAT) at,
il Flpor, Bhaomali Bhawan, Asarwn Ahmedabad-380016 in case of appeals other than ns
mentioned in para- 1al alove
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The & 1 to the Appellate Tribynal shall be filed in fruplicat form EA3 [ &
prescri :? under Rulg.ll[:: of f_'l'TI:ll'Lﬁ E:mc'r.'au*l M]'{tpr.;[r ui:;fuiﬂﬁﬁpari:? :hlrtl gﬁlcgum -imf‘tt'i
ﬁlﬂm one which at least should be accompamed by a fee of Rs. 1,000/ Rs _Eﬁltm ..
0,000/ - where amaunt of duty dcm_:-tmt.l||:1'u:1‘t'sl."lpc'rlﬂltzr'f1'|:'l'uml. is upo 5 Lac., 5 Lac to
Lac and above 50 Lac respeciiely in the form o li:'UE-' ¢ bank draft m favour ol Asst
atrar of branch of any nominated public secior ban nfjﬁ'.lr pace where the ench of any
nominated public sector’ bank of the Hrla:'{- where the bench of the Tribunal s sttuated
Application made for grant of =tay shall be accompanied by a fee of Rs. S0/ -
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:I:h_: appeal undé_r suly section (1) of Section 86 of the Fmance Act, 1904 o the Appsclliate
ribumnal Shall filed in quatdruplicate in Form 5.T.5 as pﬂ-m:?bnﬁ inder Rule 59y !]] of the
Service Tax Rules, 1994, angd Shall be accompanisd by A copy nuer.- order appealed apamst
{ope of which shall be cernificd copy) and - should be sccompean by ?I':::._nf R, 1000,

where the amount of senvice tax & interes! demandec nalty levied of Bs, 5 Laklhs or less,
Rz, 5000/ - '.Tlheg* the amount ol service !.il.xlﬂi?r. interest de ded 8 penalry levied 18 more
than five lakhs but nol cﬁ:ﬂ‘.ﬂmimg Rs. Fifty Lakhs, Rs 10,000/- where the amount of service
tant B 111%3& dempanded & penalty levied 18 more than Gifty Lakhs ruppes, n the form of
crossed bank draft in favour ol the Assistant Registrar o the bench of pominat=d Pubilic
Sector F.nnl.: af- the place where the bench of Tribunal is situated. [ Application made for
grant of stay shall be accompamed by a fer of Rs 500/ -
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The appeal under sub section (21 and [2A) of the section 86 the Finance Act 1994, shall be
filedd in For ST.7 as prescribed under Rule 9 (2) & $i2A) of the Service Tax Rules, 1994 and
shall be accompanted by o copy of order of Commissioner Central Exvise or Commissioners,
Central Excise (Appeals) fone of which shall be a certified copy) and copy of the order possed
by the Commissiener authonzing the Assistant Commissioner or Deputy Commissiter of
Central Fxcise/ Service Tax to file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable o Service Tax under Section B3 of the Finance e, 1994,
an appeal st this order shill e before the Tribunal on payment of 10% of the cluts
demanded where duty or duty and penaity are dispute, or penalty, where penalty alone is in
%I'mq:l-ulr. provided the amount of pre-deposit pavable would be subject 1o 8 ceiling of Rs. 10
LTOTES,
Under Centrul Excise and Service Tax, *Duty Demanded® shall include

i amount determined under Secton 11T

i) amount of erroneous Cenvat Credit taken;

i amount payvable under Bule 6 of the Cenvat Credit Rules

- provided further that the wisions of this Sechion shall nol appl to the stay

application and appeals pending before any appellate authority prior to the commencement of
ihe Finance (Na.2) Act, '.!E'id-
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A revision application lies 1o the Under Secretary, | + A3 i

A TR o, Feas e 1t e e T I
e, New Delhi- , under . § 5E EA 1T

respect of the following case, governed by first pros m?:- fii uuh-ng-jcrzi-nn'lh?u? Eérlﬁug!‘:!.}ﬁ-lhﬁj: R
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In ¢ase of any loss of &, where the lugs pecurs in trunsit from o factory to a warghouse of
to another factory or Irom one warehouse L'Ju another during the course of processing ol the
poods tn & warchbuse or in storage whether in o factory or in & warehniise

WA & A B U @ 8 & e W W & RRE # g s A W wd g
et Te0 A & 02 (MET) & A A, o ARE & @t R g A 6 & R oo b

)

[;? case of rebate of duty of excise on goods exported 1o poy country or territors oulside India
of on excisable matenal used in the manufacture of the goods which are exported to am
country of werritory outside India.

#fr IO memﬂﬁﬁﬁim.ﬂqﬁmmﬁmﬂﬁmﬁﬁﬂrmﬁli
In case of & exported outskle India export to Nepal or Bhutan, without payvment of duty
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1008 #1 & 109 & &1 w2 aritm W oy A @ A o BRw I g

Credit { any duty allowed 1o be utilize Ewudr. pavment of excise duty on final products

under the provisions of this Act or the Bules made there under sich order 5 passed the
mrlnliﬁmﬂr |Appeals) on or afier, the date appoimnted under Sec. 109 of the Finance [Mo.2)
I, ;
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The above lication shall be made n duplicate in Form No. EA-B as specified under Rule, 9
of Central Excise [A lp?ail:eg Rubes, 2001 within 5 mnnﬂru from the date on which the oriler
a-ttlll.i 16?{}:1- aﬂpﬁalé sainst 15 communeated and sha | e accompanied by two comes each
¥ e inn roer

svidencing pavment of prescnbed fec as prescribed under Section

Major Head of Account
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The |.'|:1.-i!g.li:|r||.a apphcation shall be aoct ipied by oa fee of Rs. 200 - u.!m‘ the amount
E‘lm!'mi in Rupres Une Lac or less and Bs 1000, where the amount invaived 15 more than
upees One Lac,

afy m A & w4 @ ST # FAE ¥ A Gl AN SR F WU L & WIEW, I0IE
Wﬁﬁmmﬂ:{iﬁnﬁmﬁﬂﬁ :ﬂﬁﬁm?ﬂm#mﬁvwﬂiﬂﬁm
FmfirETe F oF e W SEE ) v oy W A & 1/ In case, il the onder

covers various numbers of nn&nr- i Criginal, fee for each 0.LO. should be Drﬂl.ll in the
aforesaid manner, not withstanding the fact that the oie Ep]:n:nl to the Appellant Tribunal ar
ﬁmlnrt Eﬂgpu]nmwn te the Em“'ﬁ] 't As the case mav be, 18 filled to aveid scnptoria work |
excising Ka.. 1 lakh fer of R 100/
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the Court Fee Act, 1975, as amended
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Attention is also invited to the rules covering these ai other related matiers contained m the
Customs, Excise and Service Appellate Tritstinnl (Procedure) Rules, 1982
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For the elaborate, detatled and latesd ?mm-inim.-; relating 1o t'l'ImF of appeal 10 the higher
appeilate authortty, the appellant may reler o the Departmiental website wwow ol goyv.an

n-Appeal, [t should also be accomparied %Efﬁf’} EE!LTII{”HJI"J:;L_LLHJ#

for each
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ORDER IN APPEAL

M/s. Ardeec Engineering [Sau.| Pvt. Lid., Industrial Area. Troliey Rood, Wadhwan
City, Surendranogar [herginafter refemrmed to s “the appellant”) having Cenfrol Excise
Regisiration No, AABCATA7BEXMO0! as manufacturer of excisable goods faling under
Chapter 84 of the Firs! schedule of Central Excise Tonff Act, 1985 ond avoiling CEMVAT
Credit fociity under CENVAT Credit Rules, 2004 (hereinafter referrad 1o as “CCR, 2004").
has fled this appeal against the MO Na. 01/D/2017-18 dated 28.04.2017 [herainafter
refered to as “the impugned order”| possed by the superintendent, Range-l, Central
Excike Surendronagor Dhwision, surendranogar  [hereinafter refered to oS “the

adjudicating authority”),

94~  Briefy stoted, the focts are thal o show Couse MNofice doted 09.01.2017 wos
iwsued fo the appellant alleging that during the period from Maorch 2015 1o December
2016, they had wrongly ovaied CEMWVAT Credit amounfing to Rs.1,15,957/- of the
Sarvice Tax paid on input Services which were rendered in ther windmill located at
Kalyanpur, Dist. Jamnagar. Tnie wingmill waos installed for generafion of etecircity to be
supplied to GEB who, in fum, set off the same in the rmanufacturing unit of the appefiant
at Surendronogar after deducting 7% sransmission loss. The Notice, therefore, infer-ala
demanded CEMVAT Credit wrongly availed | utiised aleng with interest and further

proposed penalty on the appeliant.

3.  This Notice was odjudicated vige OO No. 01/D/2017-18 doted 28.04.2017 by the
superintendent, Cenfral Excis Division Surendranagar wherein the adjudicating
authority disallowed the soid CENVAT Credit armounting to Rs.1,15.957/- ond confirmed
the same under Rule |4 of CENVAT Crear Rules, 2004 read with Provisc to Section
114(10] of the Central Excise Act 1944 along with interest under Rule 14 of the CENYAT
Credit Rules, 2004 read with section 11AA of Cenfral Excise act 1944 and imposed
penalty of Rs, 50,000/- upon the appelant under Rute 15(2] of the CENVAT Credit Rules,

2004.
4/-  Feeling oggrieved, the appeliant filed this Appeal on the following grounds:-

« That the confirmation of the demand based on the decision of the Hon'ble
Suprema Court in case of M/s Marufi Suzuki Ltd, reported in S009-20-ELT-641 In 05
much as the said decision has been diftered by the Apex Court os reported in
2010-260-ELT-321.

« That relying on the decisions in the COses of M/s Rajhans metais V/s CCE, Rajkat,
Mifs atul Auto Wis CCE elc, in confirming the demand 5 an efroras the decisions
are no More good inlaw In view of tha decisions in the case M/s Pary Engg &
Blecironics P.Ltd. by CESTAT Ahmedabad and in cose of M/s Rolex Rimgs Pyt Lid.
by the Commissioner [A]. Rojkot.

e Thal the Pendlty has baen wrongly imposed in view of various decisions. The ssue
relates to interpretation of relevant cloyse and in any case, the critena lald down
in tha Rule 152} are not applicable. The appelant has also relied on varous
cases laws against impaosition of Penalfy in their submissions.

s The Appelant refied upon various Case Lows in support of their claim fo set aside
the impugned order as detailed below.

. Rojratan Global Wires Lid. V/s Commr, Of C.ExIndore — {2012 {2&)-5TR 117-Tri.
Dal. }

. Commi, Of C.Ex Nogpur V/s Ultratech Cement Lid. - (2011 [21) §TR 297 (Tn.
Mum, |}

- Deepak Ferfilizers & Patrachemicals Corp. Lid. V/s Commr. OF CEx., Belapur-
{2013 (32] 5Tk 532 (Bom}

. Maharashiro Seamiess Lid. V/s CCE, Raigad {{2012 [2B6)-ELT-23(Tri Murm.] }.

. M/s Pary Engg & Blectronics LG, Vs CCE & 5T A'pad-I/fil {2015 (40) 3TR

743 [Tri.LB].
.r'%

[
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5)- The ocppeal wos filed balore the Commissioner (Appeals). Rajkot, The
undersigned has been nominated as Commissioner [Appeals| | Appeliate Authonty o3
regards to the case of oppeliont vide Boord's Crcer Mo, 05/2017-5ervice Tax daled
14.11.2017 issued by the Under secretaty [Service Tax], GO M.OF. Deptt of Revenue,
CBEC. Senvice Tax Wing on fhe nasis of Board's Circular No. 208/6/2017-8ervice Tax

dated 17.10.2017.

&/~ Personal hearng wos held on 12.03.2017. The appefiant’s representative
oppeared for the PH ond refterated ihe submissians made earfier, They also submitted o
copy of the ClA NO. AHV-EXCUS-000-APP-064-2017-18 dated 04,12.2017 possed by the
Cammissioner [Appeats), Rajkat in their cose far earlier period.

7/- | hove carefully gone through the focts of cose. the grounds mentioned in the
cppecl and fhe s ihrmissions made by he appelant. The guestion to be decided in the
appedt is a5 10 whethet the appellont § ghgible for the CEMVAT Credit on input SEMVICES
utilized for thelr windmill iocated at Jamnagar and the eleckicity so manufactured used
ot the manufacturing unit of the appeliant af surendranagar or ofherwise,

g/- |find that the appellant hos avoiled CENVAT Cregit of the Service tax paid on
input services viz. |mainly Repairing & Maintenance services). consumed for their
windmill. situated af Jomnogar District. | also find thot the electricity so generated from
said windmill is supplied 1o GEB |PGVCL], wha, in fum. partially set off the same in the
manufacturing unit of the oppelant at Surendranogar after deducting 7% transmission
loss, and partially remain with themseives |.e, with GEB [PGVCL) for subsequeant sale.

9/- | also find that the isue in respect of same appeliant for earfer period hos
aready been decided Dy the Commissioner [Appeals), Rajkot vide OlA No. BHV-EXCUS-
000-APP-064-2017-18 doted 04.12.2017, whersin the Commissioner [Appeals) allowed
the CENVAT Credit on the input serviges only 10 the extent actually used/utiised in the
manufacture of the final progduchs, and denied the credit on account of sale of
electricity. In The soid arder, the Commissioner |Appeals] hos discussed all the Bsues
raised by the appellant of length; and | rely Ugon the same.

10/~ | further find that the adjudicating authority has heid in para 25 of the impugned
order that-

“As per the definition of inout service in terms of Rule 2{l)of CCR, 2004, any credif
aof input servies is cdmissbie ta the exfent the said services hat been octually

usedsuppiied to the factory premises”

11)- However, the adjudicating outhorty hod gemed the full credit in this cose
holding in para 26 of the impugned order that-

“in the instant case. the entire £I€C iricity generoted of the windmill has not been
suppiied, hence. the nofices & nat efigible to fhe proportionote cradit which &
atfributable fo the electricity which has not been used / swpplied in fhe foctary
mml-sﬁn

12/- In view of the above, | find that the odjudicating authority has denied the credt
an the ground of naon-availability of amaount of proporfionate credit, which is not
comect in a8 much as the amount has oFeody been quantified by the adjudicating
authority in para 25 of the impugned order.

13/- Hence. as calculated at para 22 of fhe impugned crder, | find that the appelant
is only eligible for the Cenval Credit on input services o the extent of Rs.54,313/- ond
not efigible for the cenvat Credit on input services 1o the extent of Rs.él 644/
praporfionately along with applicable interest under Rule |4 of the CCR, 2004 read with
section 11AA of the Central Exclea Act, 1744 on the proporhion of wrongly availed
Cenvaot Credi, f

-
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14/- As regards fo the imposition of penalty of F5.50.000/- on the appellant under Rule N
15(2) of the CCR, 2004, | find that the SCN was issued to the appelont inveking' -
extended period as provided under Pravisa to Section 11A of Central Excise Act, 1944, |
aiso find thot the detals related fo generation / sale of electricity 5 avoilable on record.
Accordingly In view of the provisions of Section 11AC{1)lc) of Central Excise Acl, 1944,
the oppellant & fioble 1o pay penalty egual o fifty percent of the wrangly availedg
Canval Credit, Hence, | reduce penalty of Rs.30822/- (i, 50% of the wrongly availed
Canvat Credil of Rs.61644/- fram Rs.50,000/-os imposed in the Impugred order.

15/- In view of the foregoing discussion, the OIO is upheld to the above extent and
and fhe Appeol filed by the oppellant is hereby disposed off,

%ﬁfﬁ-ﬂw
Dr, Bolir Singh}

addifional Director ﬁ?ﬁiﬁm
Al

Date ! f03/20018 ENo. V2121 5/BVR/2017

BY EF'.#.I i
M/fs. Ardeec Engineernng |Sou.) Pvt. Lid..

Industrial Areq, Trolley Road,
wadhwan City,
Surendranogar

Copy to:
I, The Chief Commissionar. CGST & Central Excise, ahmedabad lone.
4 The Commissioner, CGST & cantral Excise, Bhovnagar / comrmissioner [Appeals),

Rojeot.
1. The Jurisgictional Dy. / assistont Commissioner. Centrol Excise & Service Tox

BRayvnogor.
4. The Mt/addl Commissioner . Systems, CGST, Rajket

5. Guard File.



