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Passed by Dr. Balbir Singh, Additional Director General [Taxpayer Services]), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Boards Notificabon No. 20/ A0 7-C.ExANT) dated 1710217 read
with Board's Order Mo, 05/2017-8T dated 16.11.2017, Dr. Balbir Singh. Additinnal Direcior
General of Taxpaver Services, Ahmedabad Zonat Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose o Passing orders in respect of appeals fled under
Sertion 35 of Central Excise Act, 1944 and Section B3 of the Finance Act, LR
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Arising out of above mentioned OIG  issued by Additional/Joint /Deputs [ Assistan
Commisstoner, Centril Excise | Service Tax. Rajot / Jamnagar | Gandhidham

2 yltweT & YT & AF U9 T4 /Name & Address of the Appellants & Respondent
M/s Ahmed Overseas,, Shop No. 14, Opp. Police Station,,Sukhnath Chowl, Junagadh.,
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Anw person aggrieved by this Urder An-Appeal may file an appeal 1o the appropriate puthonty
in the following wab
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Appeal w Customs, Excise & Service Tax Appellate Tribunal under Section A5H of CEA, 1944
{ Under Section 86 of the Finance Act, 1994 an appeal bhes 1o
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The special bench of Customs, Excise & Service Tux Appellate Tribunal of West Block No. 2
R K Puram. New Delhi in afl maiers relating 1o classification and valuation
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To the West regional beneh of Customs, Excise & Sepvice Tax Appellate Tribhunal (CESTAT) a1,

2wt Floor, Bhatmali Bhawan, Asarwn Ahmedabad - 3280016 in case of appeals other than as
mentioned in para- 1ial above
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The appeal to the Appellate Tribunal shall be filed i wadruplicate in form EA-J [ ns
preseribed under Rule ||’1 of Central Excise (Appeal) Hul:-:azc,l 2001 11:murl shall be accompanied
ﬁqﬂ!l‘lﬂt one which al least should be accompasied v o fee ol Rs 1,000/ Ha.EB:’DH." ;
5. 10,000/ - where amount of duty demand [in m*u!;rpcmalig..’ fund is upto 5 Loc,, 3 Lac 1o
50 Lac and above 50 Lac respeclively in the form o rrossed bank draff in favour of Asst
Registrar of branch of any nomin u'-g public sector hank of the where the betcly of any
nomumted public sector’ ank of jhe me where the ];-r-m{‘h of the Tribunal s situated
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ribunal Shall be ﬁlEEjin quatlrlll.EW‘HH‘ in Form 5.7.5 as prescobed under Rule 9(1 of the

Jeoe Tax Rules, 1994, and Shall be pecompanied by a copy of the order appealed agitinst
jone of which shall be certified copy] and —should be gecompanied by g lees of Rs. 1000
where the ampunt of service tax & mterest demanded & penalty levied of Rx. 5 Lakhs or less.
Re 5000/~ where the amount of service thx B interest demanded & penalty bevied is  more
fhan fve lakhs buat ol Exm*erilng Rs. Fifty Lakhs, Rs 10,000/- where the amount of servoe
tax & fnterest demanded & penalty levied 18 more than fifty Lakhs rupfra in the I'nmL of
crossed bank draft m favour ol ic ﬂ:m:ﬂnm Ft-u_:lE.]nurrar_ of the bench of pominated Public
Sector Bank of the place where the bench of Tri nil is situated. [ Application made for
grant af stay shall be accompanicd by o foe of Be. 500/ -

The appeal under suly sectlon (1) gl Section B6 of the Finance Act, 1994, 1o the ."'|.|]m:'11n!r
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The appeal under sub section [ and {2A] of the section 86 the Finance Act 1994, shuall be
filed in For ST.7 as prescribed under Rule 9 12) B 9{2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of arder of Commissioner Central Excise or Cormmissimmg,
Central Excise [Appeals] (one of which shall be a certified copy) and copy of the ortder pssed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commiisstoner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal
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For an ap!:::_nl to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1044 whirh is also made applicable 1o Service Tax under Section 83 of the Fimanece Act, 10994,
an appeal against this order shall lie before the Tribunal on payment of 1% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 1% 1n

::I_is.pm:. provided the amoum of pre-deposit payable would be subject o a ceiling of Ha. 10
STOTES,

Under Central Excise ant Service Tax, “Duty Demanded” shall inelude

i) amount determined under Section 11 D;

i) gmouil of erroneous Cefivnl Credit taken

1531 amount payvable under Rule 6 of the Cenvat Credit Rules

detl further that the provisions of this Section shall not apply te the sty

apphcation and appenls thdlnf_l, before any appellate authority prior (o the commencement of
the Finanee (No ) Ao, 20014
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A revision application lies to the Under Secretary, 19 the Uovernpien of In Fevisd
Apphication  Unit, Ministry of 1"rrmm:-r._ Drmnnwr'ﬂ' of Hﬂ"l.'l‘:lll-ll.'. ath i-'lnnrl H-imrf\llmjﬂ
Building, Parhament Street, New Del u-hll_& 11, under Section A5EE of the CEA 1844 in
respeet of the following case, governed by first proviso 1o sub-section i1 of Section-35H 1bid.
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In case of any loss of goods, where the loss occurs i transit from & factory to a warchouse of
to another factory or from one wareholse (o another during the course of processing of the
poods in a warchouse or in storage whethor in a factory or m a warchouse
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In case of rebate of duty of excise on goods expurted 1o ARy country oF terntory outside Truckan
of on excisable material used in the manulacture of the pomds which are exported ta any
country ar territory outsede India
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In case of goods exported outside India export to Nepal or Bhutan, without payment ef dut,
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Credit i:‘_ll' any dury allowed to be utilized towards payment af excise duty on final products

under the provisions of this Act or the Hides made there under suﬂh&:n{nr is passed by the

Eulm?ﬁsﬂmnrr [Appeals) on or after, the dale apponted under Sec. 108 of the Finanece No.2)
el :
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The ahove application shall be made in duplicate in Form No. EA-B as specified under Rule, %
of Central Excise (Appeals) Rules, 2001 within 3 onths fraom the dafe on which the order
sought to be appeal gaInSl IS © mmursimwd and shall be accompanied by two copies each
ol the OI0 an ﬂrdn:rﬂn-hpp_ual. 1 should also be accompanied by 4 ;nF_-l- of TR-fi Challan
evidencing pavment of prescribed lee as preseribed under Section 35-EE of CEA, 18944, under

Major Head of Account.
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The revision application shall bhe accompanied by a fee of R 200/ u.r-rrr_'lhr armount
involved 1 Ru Ope Lac or less and Ks. 1000/ - where the amount invo ved i more than
Rupees One Lac
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covers various numbers of order- in Original, ee for each 1.0, should be |;_a|._ﬂ1_1,d in the
aforesatd manner, nol '-'-'Hhﬂlitn!ﬂr:-ﬂ, the facl that the one |~.ppr.Fl to the Appellant Tribunal o
the one application 1o the Central Govi. As the case may b, 1% filled! to avoid scriptorm work if
excising Bs. | lakh fee of Ra. 100/ - for each
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One :q&\ of application or 010, ai the case may be, and the order of the pdjudicatmg
authority shall bear g court fec stamp of Rs. f. 50 sk preseribed under Schedule-] 1 terms o
the Coutt Fee Act. 1975, as amended.
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Attenithon 1? also invited ta the rules covering 1hese uru'll other related matters contiined in the
Customs, Fxcise and Service Appellate Tribunn iProcedure] Rules, 1982
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For the elaborate. detailed gand latest vigions relating 1o ﬁlinﬁ, of appeal 10 toe higher
appeilate authonty, the appellant may reler o the Departmental website ww rhec, goean
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ORDER IN APPEAL

M/s. Ahmed Overseas, Shop Mo.l4. Opp- Folice station, Sukhanth chowk,
Junaghod, Gujerat [heteinafter referred 10 af “the oppellant”) having Service Tax
Registration No,AASFA1S1 SCSEDDT s o merchant exporter engaged in export of goods
namely conander seeds, cumin seed, Dry coconut, kalongi seeds etc. Clossified under
Chopter 08 & 07 of the First Schedule of Central Excise Tarff Act, 1985, The oppeliont
fied an oppeal for refund of Service Tax amounting 10 Rs.44,588/- ggains! the CIQ
NO.R/9B/2014 doted 0&.03.2017 [nereinofter refemed to os "the impugned order”)
possed by the Assistont Commigsioner, service Tox Division, Bhavnagar |herginafier
refarred to as “the adiudicating autharity™),

2/-  Briefly stated, the tocts are that the refund cloim of Rs.1.71.414/-were verified
and serutinized by the Fonge and divisional office. Aber scrutinized the clgim of rafund
a show cause nofice beoring No. EnNo.V/1B-84/ST/DIV/2014-17/Ref doted 08.02.2017
was fssued 1o the claimant clleging that (1} Bonk odvice amount differs with the
shipping &ill amount [21BRC amount & not matching with the shipping bill omount ana
[3] oppellant has claimed the amaunt of ihe bank advice two ormore fimes.

3/ This Nofice was adjudicated vide OIO No. R/98/2016 dated 06.03.2017 passed Ry
the Assistant Commissioner, Service Tax Divisen. Bhavnogar wherein fne Adugicating
Authority sanctioned the refund claim of Rs.1 46,828/~ for the percd of Jan-201& 0
March-2014 under the provisions of section 118 of the Central excise Act. 1744 which
was made opplicable to sevice 1ox refund in light of Section 83 of Finance Act. 1994
read with Nofification No.41/2012-5T dated 29.06.2012 ond disaliowed inadmissinle
refund cloim of Rs.44,588/-, in the following reasons that

» Bank advice gmount differs with shipping bill cmount, therefore the appsliont
was nol efigiole for refund of service tax emount of Rs.29,195/- reloted o the
bank advices mentionad In at S.No'a’ of para Ne.12 of impugned erder.

¥ the BRC amount was not matching with the shipging bills ameunt which can
oe termead os short reafization of export proceeds. Theretore, the refund clam
amount of Rs.15,393/-s inodmissiole and restricted the relund claim amount
preportiongte to fthe export procesds reclized reloied shipping bils,
meantioned in ot 5. No ‘b’ of poro No.12 of impugned order .

% As per the oppelont's submissions that “due o clefical misioke hey hod
claimed Service tax on certain bank advices as duplicate entries amounting
to B5.15.193/-"" and they accordingly withdrew the same from their claim. The
adiudicating authorty hence reiected the claim of Rs. 13193 [airecdy
included in the amount of Bs.27175/- os mentioned above).

4/- Feeling cggreved. the appeliant fled Appeal on the fallowing grounds.

« That the impugned order is on eroNecus pecier in s much os it 5 being possed
rejecting the refund for which the appelant is otherwise eligible. The impugned
order Is llegal, improper and against notural justice.

» The adjudicating autharity has complately ered by rejecting the sarvice 1ox of
refund of Rs.29.195/- as we have expored goods fo our foreign customers
frequently as per our mutual understanding and we have received poymeant
from them on plecemea! basis, As per 5r No.4 of the Netification No41/2012-37
doted 29.04.2012, we have received sole proceeds in respect of exported
goods, ond some was also cleared from fhe bork odvice submitted of the
fime of flling of service fax refund and olso submitied the ledger of our foreign
customers. So. the rejection of the refund of service iox of Rs.29,195/- by the
adjudicating autharity Is nof justified.
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« Tne tenson of difference between BRC amount and shipping bill omount is that
on many occasion the toreign bonks as well 5 our Indion panks aeduct their
charges and credit our account for the balance amount, nence the claim of
refund of Rs.15,393/- should not be rejected.

» The claim should not be rejected just due o some technical ospects when the
bosic ingredients of payment of service 1ax by expariers is being fulfiled.

5.- The oppeol was fied bpefore the Commissioner (Appecls). Rajkol. The
undersigned has been nominated as Commissioner [Appeals) / Appellate Authorty o
regards to the cose of oppeliont vide Board’s Order NO. 05/2017-5ervice Tax doted
14.11.2017 isued by the Under Secrefary (Service Tax), G.O.I, M.OF, Deptt of Revenue,
CREC, Service Tax Wing on the basis of Board's Clreulor No. 208/6/2017-5ervice Tox
dafed 17.10,2017.

4/-  Personal hearings were granted to the cppellont twice. However, the appallant
cammunicated vide letier dated 14.03.2018 requesting 1o poss the order considernng
the submistions made therain ond to decide the case on merits,

7. | have carefully gone through the facts of cose, the grounds menhoned in the
acpeols and the submissions made by the appellant. | toke up the appeal for the final
decision,

B- In this matler the cppellant hos filed refund claim under the Notlfication
Mo.41/2012-5T dated 29.04.2012 in respect of Service 1ox paid on speciiied services used
for export of goods. | find the appeliont not eligible for refund claim amount of
Rs.2%.195/- of Service fax paidt on corvarsion of cumency which wos more than the
shipping bl omount refoted 1o the bonk advices, Secondly, | glso find fhat he
diffarance batween the BRC and shipping bill omount! was due fo shorf regizotion of
export proceeds os described of pora 12 |b] of the impugned order which s
\radmissiole for refund and thersfare. | reject refund cloim for amount of Rs.153%3/-.
Thirdly, | find that 1he appellont has submitted that "due fo clerical mistake they have
clgimed Service tax on certain bank odvices of duplicote enties amounting to
R3,15.193/-"" which they hove already withdrown from their refund cloim. Hence, as the
matter is not contested by the appellant, | hereby disallow the inadmissible refund
claim amounting lo Rs.15193/- cireody incluged in the amount of R.29195/- mentored
obaove,

9/~  In view of the toregoing discussion, | find the adjudicating outheority hos rightfly
rejected the refund claim of Rs.44,588/- vige the impugned order, Accordingly, the OIO
is upheld ond the Appeal filed by the Appefant is disalowed, The appedl Is hereby
disposed off,
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Additional DirectorSenaral [DGTS], o
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Cote: (0372018 F.Me. V2/137/BVR/2017



