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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authonly in the following way
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s rd Thed WRYSE, 1994 ) URT 86 F e ewfafan wme #1 o weA U
Appeal lo Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944/ Under Section 86 of the
Finance Act, 1994 an appeal lies 1o -
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The special bench of Cusloms, Excise & Service Tax Appellate Tribunal of West Block No. 2, B K Puram, New Delhi in all
matters relating to classification and valuation
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To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at. 2 Floor, Bhaumali Bhawan
Asarwa Ahmedabad-330016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-. Rs 10000/~ where amount of duty demand/interest/penalty/refund is upto 5 Lac, 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst Regstrar of branch of any nominated public
sactor bank of the place where the bench of any nominated public seclor bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs 500/

{B) iy surRET & @Eer wdiw, e HROROE, 1994 & gtn B6(1) & AT FawT umerer 1994, & fam 9(1) &+ TAEd
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
guadruplicate in Form 5.1.5 as prescribed under Rule 9{1) of the Service Tax Rules. 1324, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs
1000/- where the amount of service tax & interest demanded & penalty levied of Rs 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is  more than five lakhs bul not exceeding Rs. Fifty Lakbs,
Rs 10.000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, n the
form of crossed bank draft in favour of the Assistant Registrar ol the bench of nommated Public Sector Bank of the place
where the bench of Tribunal is situaled. | Application made for grant of stay shall be accompanied by a fee of Rs 500/
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The apvpea} under sub section (2) and (ZA) of the section 80 the Finance Act 1994, shall be filed in For 5T 7 as prescribed
under Rule 8 (2) & 9({2A) of the Sewvice Tax Ruizs, 1984 and shall be accompanied by a copy of arder of Commissioner
Central Excise or Commissioner. Central Extise (Apseals) (onz of which shall be a certified copy) and copy of the order

passed by the Commissioner authonzing the fssistant Comanssiones or Deputy Commissioner of Central Excise! Service Tax
io file the appeal before the Appellate Tituinal

U AT, FA T ¥Fw vd wawl i eifEr (41er) & oy sl F an F S 3ae urE HOfATRE 1944 &
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For an appeal 10 be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act 1994 an appeal against this order shall lie befare the Tribunal
on paymenl of 10% of the duty demanded where duly Gr duty ana penally are in dispute, or penally, where penalty alone is in
dispute, provided the amount of pre-deposit payable wouid e subject to 8 ceiling of Rs 10 Crores.
Under Central Excise and Service Tas, Outy Demanded shall include
(1) amount delermined under Secticn 11 D
(i) amount of erronecus Cenvat Credit taken:
i) armount payable under Rule & of the Cenval Credit Rules
provided further thal the provisions of this Section shall not apply to the stay application and appeals pending before
any appeflate authority prior 1o the commencement of the Finanre (No.2) Act, 2014
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Revision application to Government of India:
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A revision application lies 10 the Under Secretary, (o tne Government of India, Revision Application Unit, Ministry of Finance,
Depariment of Revenue 4th Floor Jeevan Desp Buildig Pafiament Street, New Delhi-110001, under Section 35EE of the
CEA 1844 in respect of the following case, governed by firsi proviso to sub-seclion (1) of Section-356 ibid:
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In case of any loss of goods, where the loss occws 10 tansit from a factory to a warehouse or to anather factory or from one
ware:ouse to another during the course of processing of the geods in @ warehouse or in storage whether in a factory or in a
warenouse

A & Al AT oee w6 # T a0 18w & faiae I UuEd s W WO 0 Fedu 30 eF ¥ e (RE) &
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In case of rebate of duty of excise on goods exponted to any countiy or temitory outside India of on excisable material used in
the manufaciure of the goods which aie exported 1o any colniny o 12iritory oulside India.

e 3P AEF F AR PR B MR & e, e @ e o7 A Sihe R o B
In case of goods exported outside India export ta Mepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be ulilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Comrmissioner {Appeals] on or after, the date appointed under Sec.
109 of the Finance (No 2) Act 1998
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The above application shall be made in duplicate in Form Mo EA-8 as specified under Rule, 9 of Central Excise [Appeals)
Rules, 2001 within 3 months from the date on which ihe order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order ln Appeal. It should also be accompanied by & copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35.EE of CEA 1944, under Major Head of Account

THE Jded & 7y Peiafes fuife aes & st & o oo

AT HeTA R UF A1 T M ITE B A a1 w93 200 &1 WA AT S0 AR AT AEed THE 06 6 S ¥ wmel g1
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The revision appﬁcation shall be accompanied by a fee of Rs. 200/ where the amount involved in Rupees One Lac or less

and Rs. 1000/ where the amount involved is more than Rupees Cne Lac

afe g\ amder 7 a3 Hieelt 1 GARY ¢ A GeOF HE KR §F 0 e o A, 39ET o O TRar o OTRY | 28 A &
1 qU S # w08 F @ ge & R ity sdem aaiteer 5 oR w0 31 590 qUET # s et R o |
In case, if the order covers varous numbers of order @ Original. fee for each 010, should be paid in the aforesaid manner
not withstanding the fact that the one appeal to the Appellant Tnbunal or the one application to the Central Govl. As the case
may be. is filled to avoid scriptoria work if escising Rs. 1 lakh tee of Rs. 100/ for each
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One copyjuf application or (1.0 as the case may be and the order of the adjudicating avihority shall bear a court fee stamp
of Rs. 5.50 as prescribed under Schedule-| in terms of the Court Fee Act 1975, as amended

WA Med, &FE1T I0UE o U9 HEE WO smamibseer w1y BRnD Roemsr 1082 F 3e va wew @eua amet &
AEAfET @ o st & st o coe s B s R )

Aftention is also inviled 1o the rules covenng these and olher related maters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982

Ty 9ol w1 e afEe s 9 owete amw Ege i afEmw ot F Qo osndenl i dawee
www.cbec govan F 2w #Fd £ 1/

For the elaborate, detailed and latest prowisions relaling to filing of appeal fo the higher appellate authority, the appeliant may
refer 1o the Departmerial website www cbec.govan
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:: ORDER-IN-APPEAL ::

M/s. Apollo Vikas Steel Pvt. Ltd., Plot No. 26, SBY, Alang, Distt. Bhavnagar
(hereinafter referred to as “the appellant”) filed the present appeal against the Order-in-
Original No. 10/AC/Rural/BVR/RR/2016-17 dated 31.05.2016 (hereinafter referred to as
‘the impugned order”) passed by the Assistant Commissiorer, Central Excise, Rural

Division, Bhavnagar (hereinafter referred to as “the lower adjudicating authority”).

2. The facts of the case are that during the course of audit for the period March-
2013 to February-2014, the audit observed that M/s. Apollo Concord Pvt. Ltd. is a related
party of the appellant and price charged for clearance of scrap to related party was less as
compared to that charged from other buyers. Therefore, SCN No. V.73/03-
21/D/Rural/2015-16 dated 05.11.2015 was issued to the appellant demanding Central
Excise duty of Rs. 1,56,001/- and proposing to appropriate Rs. 1,56,001/- paid by them on
25 03.2014 toward demand and for recovery of interest and imposition of penalty. The
adjudicating authority, vide impugned order, confirmed Central Excise duty of Rs.
1.56.001/- under Section 11A of the Act and appropriated the same against Rs. 1,56,001/-
paid by them, subject to verification and also ordered recovery of interest under Section
11AA and imposed penalty of Rs. 78,001/~ under Section 11AC of the Act.

3. Being aggrieved by the impugned order, the appellant filed the present
appeal, interalia, on the following grounds:-

(i) The impugned order has been passed without producing any material
evidences: that M/s. Apollo Concord Pvt. Ltd. has separate identity, who file their own
Annual Balance Sheet separately; that the department failed to establish the financial
interest of the appellant in M/s. Apollo Concord Private Limited.

(ii) It was alleged that M/s. Apollo Concord Pvt. Ltd. Is a related party of the
appellant and the price charged for clearance of scrap to ihe said related party was less as
compared to that charged from the other buyer; that this allegation had been made without
any material evidences; that in the SCN, it has not been considerad that the price at which
the excisable goods had been sold to so called related party for arriving the conclusion that
price charged for clearance of scrap to related party was less as compared to that charged
from other buyer; that the SCN appeared to have been issued on the basis of so called
audit report only without disclosing the particulars of audit, which is not sufficient; that no
such particulars of Final Audit Report had been disclosed while adjudicating the SCN dated
05.11.2015; that no such Central Excise invoices issued to the related person had been
taken on record to work out differential central excise duty of Rs. 1,56,001/- and no Central
Excise invoices issued to other parties had been taken on record to establish under

valuation: that the adjudicating authority has violated principle of natural justice in as much
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_as had central excise records been disclosed, the appellant would have defended the case
properly and legally; that without disclosing statistical details pertaining to how much
quantity of excisable goods manufactured by the appellant and how much quantity of
goods had been removed/sold to the so called “related person” and the value charged on
the said removed quantity of excisable goods, the SCN itself is not sustainable; that it has
not been specified in the SCN as to which documents of the appellant such inference has
been drawn; that no reference of Final Audit Report has been given by the department to
the appellant.

(iii) The adjudicating authority has failed to establish as to which facts and
circumstances had been suppressed by the appellant; that the appellant had filed
periodical returns in time and that the activity of the appellant were well known to the
department as well as DGCEI and Preventive unit of the department, who had so many
times visited the appellant unit, but no such issue with regard to under valuation had been
pointed out by them; that the Annual Balance Sheet being filed is public document and,
therefore, the SCN is time barred; that the penalty under Section 11AC(1)(b) of the Act has
been imposed, though the details of transaction had not been disclosed in the SCN. The

appellant relied on following case laws:-

e Electronic Calculators & Computers Co. — 2008 (224) ELT 559 (Tri.-Chennai)
Tungabhadra Industries Ltd. — 1995 (79) ELT 95 (Tribunal)

Automotive Axles Ltd. — 2002 (142) ELT 706 (Tri.-Bang.)

e TTK Healthcare Ltd. — 2007 (207) ELT 463 (Tri.-Bang.)

Art Rubber Industries — 1999 (114) ELT 83 (Tribunal)

4. Personal hearing in the matter was attended by Shri N.K. Maru, Consultant,
who reiterated grounds of Appeal and made a detailed written submission stating that
there is no evidence of related party in the SCN and Order-In-Original; that allegation of
related party is not correct in absence of money flow back; that in absence of any such
evidence, they are not liable to pay any duty on this account; that the demand is time
barred in absence of any suppression of facts by them as detailed in the Grounds of
Appeal and written submission; that imposition of penalty is not justified in the facts of this

case.

s
{:/«/}4 1 The appellant in his additional submissions submitted that Final Audit Report
No. 241/2013-14 dated 28.05.2014 determined the duty of excise on the basis of
difference between the value of goods sold to M/s. Apollo Concurd Pvt. Ltd. and value of
goods sold to un-related parties, purely on “average value” as disclosed in said Audit
Report; that the period of determining the so called duty of Rs. 1,56,001/- has also not
been disclosed: that the SCN itself was not justifiable; that every Central Excise invoice is
the document for the purpose of valuation of the goods, therefore, each and every

transaction is required to be verified to prove the charge of under valuation; that the SCN
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_appears to have been issued without any verification of Central Excise invoices issued by
them to the so called sister concern unit and hence related party and to the independent

customers; that the subject SCN has been issued on the basis of assumptions and
presumptions only.

42 It has also been submitted that as per Section 4 of the Act, each transaction
is a separate transaction and has to be valued separziely; that scparate price charged for
same products from two different buyers is permissible; that the “under valuation” of each
and every transaction is required to be disclosed by the department; therefore, the
impugned order is not proper and legal as the same has been passed without considering
the statutory provisions of Central Excise Law. The appellant relied the decision of
CESTAT, Delhi in case of Prakash Industries reported as 2010 (250) ELT 65 wherein it is
held that “each transaction has to be valued separately”.

4.3 The allegation that the appellant had charged less for the goods cleared to
related party than charged to other parties has bezn made without any verification of
status of appellant as well as status of the said party; that without verifying the “Money
Flow Back” with the said party, the allegation of “related person” is not justifiable; that the
adjudicating authority has accepted the contention of the audit without verifying the Books
& Account of the appellant as well as of the said party; that the appellant has provided
copies of Central Excise invoices issued to the said related party and to other customers
on the same date along with Memorandum of Appeal, which establish that prices charged
to the said related party were higher than the prices charged to other customers. The
appellant relied on the following case laws in this regard:-
e Mahalakshmi Glass Works Pvt. Ltd. — 2016 (343) ELT 637 (Tri. Mumbai)

e Sheth Brothers (Perfumers) Pvt. Ltd. — 2016 (344) ELT 647 (Tri. Del.)
e H.L PapersLtd. —2017 (345) ELT 644 (Tri. Del.)

Findings:-

5. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum and the submissions of the appellant. The issue to be decided in the
present appeal is whether in the facts and circumstance of the case, the impugned order
confirming demand of central excise duty along with interest, on account of under valuation
on the ground that the value at which the goods have been soid to the so called “related
person” is less as compared to the value at which similar goods have been sold to un-
related buyers, is proper or not.

,({,“/*6 | find that the adjudicating authority has rejected the declared transaction
value and confirmed the demand of Central Excise duty of Rs. 1,56,001/- on the ground
that the appellant has cleared excisable goods at a lesser value to M/s. Apollo Concord
Private Limited as compared to the value at which the excisable goods have been sold to
other customers, | would like to reproduce Section 4(1) of Central Excise Act, 194, which is

as under:-.
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SECTION 4: (1) Where under this Act, the duty of excise is chargeable on any excisable

goods with reference to their value, then, on each removal of the goods, such value shall

(a) in a case where the goods are sold by the assessee, for delivery at the time and
place of the removal, the assessee and the buyer of the goods are not related and
the price is the sole consideration for the sale, be the transaction value;

(b) in any other case, including the case where the goods are not sold, be the value
determined in such manner as may be prescribed.

6.1 As per Section 4(1) of the Act, where the assessee and the buyer are not
related and the price is the sole consideration for the sale, the excise duty is chargeable
with refarence to the transaction value of goods and in any other case, the value needs to
be determined in terms of Central Excise Valuation Rules, 2000. Section 4(3)(b) of the Act

provides that persons shall be deemed to be “related” if —

(i) they are inter-connected undertakings as defined in Section 2(g) of MRTP Act,
1969,

(ii) they are relatives as defined in Section 2(41) of Companies Act, 1956 read with
Section 6 of the said Act;

(fii) amongst them the buyer is a relative and a distributor of the assessee, or a sub-

distributor of such distributor; or

(iv) they are so associated that they have interest, directly or indirectly, in the business

of each other.

6.2 The audit has stated that the appellant and M/s. Apolio Concord Private
Limited are related to each other, which has been alleged in the SCN also, but the basis of
relation as in Section 4(3((b) has not been elaborated in SCN or in impugned order. The
value of the excisable goods sold to related person needs to be determined in terms of

Rule 9 of Central Excise Valuation Rules, which reads as under:-

Rule 9° Where whole or part of the excisable goods are sold by the assessee to or

through a person who is related in the manner specified in any of the sub-clauses (ii). (iii)

or (iv) of clause (b) of sub-section (3) of section 4 of the Act, the value of such goods

shall be the normal transaction value at which these are sold by the related person at the
time of removal, to buyers (not being related person); ¢r where such joods are not sold

to such buyers, to buyers (being related person), who sells such goods in retail

~ M\N‘Q (Emphasis supplied)
W AN
7. The appellant has argued that the allegation of related person leveled in the

SCN has not been substantiated as neither of 4 clauses could be involved in their case. |
find that the impugned SCN dated 05.11.2015 has been issued on the basis of audit report

wherein it has been mentioned that M/s. Apollo Concord Pvt. Ltd. is a related party of the
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_ appellant but no flow back evidence has been provided either in SCN or in impugned

r@%:/'

order. It is true that the appellant paid Rs. 1,56,001/- on 25.03.2014 voluntarily, when audit
officers had pointed out, however. merely payment by the appellant does not establish
relation between the appellant and M/s. Apollo Concord Pvt. Ltd. There has to relevant
material facts to come to such conclusion. | find that this plea had been raised by the
appellant during submission of defense reply to the adjudicating authority also. The
adjudicating authority has stated that SCN has been prepared on the basis of Final Audit
Report in which all these details are available, however, he failed to give copy of Final
Audit Report and has also not discussed these details as to how the two have become
related persons in terms of Section 4(3)(b) of the Act.

T The appellant has contended that the impugned order has been passed
without discussing as to how M/s. Apollo Concord Pvt. Ltd. is related person to the
appellant; that the impugned order has failed to establish the financial interest of the
appellant in M/s. Apollo Concord Pvt. Ltd. and has not given copy of audit report to counter
the claim of audit. Therefore, the adjudicating authority has violated the principles of natural
justice while passing the impugned order, as documents have to be given to the appellant
so that they can defend their case. It is emphasized that each and every transaction needs
to be verified to establish “Money Flow Back” to the appellant from the related person and
interest, directly or indirectly in the business of each other. In absence of such evidences,
the allegation of related person has not been substantiated in the impugned order. | find
force in the arguments of the appellant that the concept of related person has not been
substantiated and even then value. | find that the adjudicating authority has rejected the
transaction value without discussing as to how the said party is related to the appellant in
terms of ingredient defined/specified under Section 4(3)(b) of the Act. | find that without
having discussed the said important and crucial aspect, the confirmation of demand cannot
be allowed to be sustained. The adjudicating authority is also required to verify each
disputed transaction and can't determine duty on average vaiue over months/years. No
evidence of mutual interest in the business of each other has been established in the
impugned order. Therefore, | have no hesitation to hold that the impugned order is vague

and not legal and proper.

i In view of above facts, | feel it appropriate to remand the case back to the
lower adjudicating authority to decide the case afresh in light of the decision of the
CESTAT delivered by the learned Justice Ajit Bharihoke, President of Hon'ble CESTAT in
the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported 2012(284) ELT 97 (Tri-Del). |
also rely upon the recent decision of the Hon'’ble Tribunal in the case of CCE, Meerut-ll Vs.
Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein the
similar views have been paraphrased in respect of inherent power of Commissioner
(Appeals) to remand a case under the provisions of Section 35A of the Act. Further, the
Hon’ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated Hotels
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Ltd. has held that even after the amendment in Section 35A(3) of the Central Excise Act,

1944 after 11.05.2011, the Commissioner (Appeals) v:ould retain (e powers of remand.

8 The adjudicating authority is directed to adjudicate the case afresh, after
providing copy of final audit report including Annexures/Relied Upon Documents and after
verification of each disputed transaction, keeping in mind the provisions of Section 4(3)(b)
of the Act and the submissions made by the appellant by passing speaking order and
offering fair and reasonable opportunities to the appellant to explain their case.
Accordingly, | set aside the impugned order and allow appeal, filed by the appellant, by
way of remand.
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Q. The appeal filed by the appellant stands disposed off in the above terms.
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3FT (3dTeH)
By Speed Post
TO‘ . —_
M/s. Apollo Vikas Steel Pvt. Ltd., A, H7OeT T &9 ur. [fAaes,
Plot No. 26, SBY, Alang, Distt. = :
Bhavnagar | Tl . €, TH.ALAE. e,
| - J. fBffeae - smEaIR ) '_
Copy to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Comrir'ssionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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Copy to:

1) The Chief Commissioner, GST & Central Excise, Anmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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