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::oRDERJN-APPEAL::

M/s. Apollo Vikas Steel Pvt. Ltd., Plot No. 26, SBY, Alang, Distt' Bhavnagar

(hereinafter referred to as "the appellant") filed the present appeal against the Order-in-

Original No. '10/AC/Rura|/BVFJRR/2016-17 dated 31.05.2016 (hereinafter referred to as

"the impugned order") passed by the Assistant Commissioner, Central Excise, Rural

Division, Bhavnagar (hereinafter referred to as'the lower adjudicating authority").

2. The facts of the case are that during the course of audit for the period March-

2013tc., February-2O14, the audit observed that M/s. Apollo Concord Pvt. Ltd is a related

party of the appellant and price charged for clearance of scrap to related party was less as

compared to that charged from other buyers. Therefore, SCN No V 73/03-

21lDlRurall2O1s-16 dated 05.11.2015 was issued to the appellant demanding central

Excisedutyof Rs. 1,56,001/-andproposingtoappropriateRs. I,56,0011 paidbythemon

25.03.2014 toward demand and for recovery of interest and irnposition of penalty' The

adjudicating authority, vide impugned order, confirmed Central Excise duty of Rs'

1,56,001/- under Section 114 of the Act and appropriated the same against Rs. 1,56,0011

paid by them, subject to verification and also ordered recovery of interest under Section

11AA and imposed penalty of Rs. 78,0011 under Section 1lAC of the Act.

3. Being aggrieved by the impugned order, the appellant filed the present

appeal, interalia, on the following grounds:-

(i) The impugned order has been passed without producing any material

evidences; that M/s. Apollo Concord Pvt. Ltd. has separate identity, who file their own

Annual Balance Sheet separately; that the department failed to establish the financial

interest of the appellant in M/s. Apollo Concord Private Limited.

(ii) lt was alleged that M/s. Apollo Concord Pvt. Ltd. ls a related party of the

appellant and the price charged for clearance of scrap to the said related party was less as

compared to that charged from the other buyer; that this allegation had been made without

any material evidences; that in the SCN, it has not been considered that the price at which

the excisable goods had been sold to so called related party for arriving the conclusion that

price charged for clearance of scrap to related party was less as compared to that charged

from other buyer; that the SCN appeared to have been issued on the basis of so called

audit report only without disclosing the particulars of audit, which is not sufficient, that no

such particulars of Final Audit Report had been disclosed while adjudicating the SCN dated

05.11.2015; that no such Central Excise invoices issued to the related person had been

taken on record to work out differential central excise duty of Rs. 1,56,001/- and no Central

Excise invoices issued to other parties had been taken on record to establish under

valuation; that the adjudicating authority has violated principle of natural justice in as much
w
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^as 
had central excise records been disclosed, the appellant would have defended the case il

properly and legally; that without disclosing statistical details pertaining to how much

quantity of excisable goods manufactured by the appellant and how much quantity of

goods had been removed/sold to the so called "related person'and the value charged on

the said removed quantity of excisable goods, the SCN itself is not sustainable; that it has

not been specified in the SCN as to which documents of the appellant such inference has

been drawn; that no reference of Final Audit Report has been given by the department to

the appellant.

(iii) The adjudicating authority has failed to establish as to which facts and

circumstances had been suppressed by the appellant; that the appellant had filed

periodical returns in time and that the activity of the appellant were well known to the

department as well as DGCEI and Preventive unit of the department' who had so many

times visited the appellant unit, but no such issue with regard to under valuation had been

pointed out by them; that the Annual Balance Sheet being filed is public document and,

therefore, the scN is time barred; that the penalty under Section 1 1AC(1Xb) of the Act has

been imposed, though the details of transaction had not been disclosed in the SCN' The

appellant relied on following case laws:-

. Electronic Calculators & Computers Co. - 2008 (224) ELT 559 (Tri -Chennai)

o Tungabhadra lndustries Ltd. - 1995 (75) ELT 95 (Tribunal)

o Automotive Axles Ltd. - 2OO2 (142\ ELT706 (Tri -Bang)

. TTK Healthcare Ltd. - 2OO7 (207) ELT 453 (Tri'-Bang )

o Art Rubber lndustries - 1999 (114) ELT 83 (Tribunal)

4. Personal hearing in the matter was attended by shri N.K. Maru, consultant,

who reiterated grounds of Appeal and made a detailed written submission stating that

there is no evidence of related party in the SCN and Order-ln-Original; that allegation of

related party is not correct in absence of money flow back; that in absence of any such

evidence, they are not liable to pay any duty on this account; that the demand is time

barred in absence of any suppression of facts by them as detailed in the Grounds of

Appeal and wriften submission; that imposition of penalty is not justified in the facts of this

case

4

4.1

No.

The appellant in his additional submissions submitted that Final Audit Report

24112013-14 dated 28.05.2014 determined the duty of excise on the basis of

difference between the value of goods sold to M/s. Apollo concr,rd Pvt. Ltd. and value of

goods sold to un-related parties, purely on "average value" as disclosed in said Audit

Report; that the period of determining the so called duty of Rs. 1,56,001/- has also not

been disclosed, that the SCN itself was not justifiable; that every Central Excise invoice is

the document for the purpose of valuation of the goods, therefore, each and every

transaction is required to be verified to prove the charge of under valuation; that the SCN
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^appears 
to have been issued without any verification of Central Excise invoices issued by

them to the so called sister concern unit and hence related party and to the independent

customers; that the subject SCN has been issued on the basis of assumptions and

presumptions only.

4.2 lt has also been submitted that as per Section 4 of the Act, each transaction

is a separate transaction and has to be valued separately; that soparate price charged for

same products from two different buyers is permissible; that the "under valuation" of each

and every hansaction is required to be disclosed by the department; therefore, the

impugned order is not proper and legal as the same has been passed without considering

the statutory provisions of Central Excise Law. The appellant relied the decision of

CESTAT, Delhi in case of Prakash lndustries reported as 2010 (250) ELT 65 rvherein it is

held that "each transaction has to be valued separately".

4.3 The allegation that the appellant had charged less for the goods cleared to

related party than charged to other parties has been made without any verification of

status of appellant as well as status of the said party; that without verifying the "Money

Flow Back" w1h the said party, the allegation of "related person" is not justifiable; that the

adjudicating authority has accepted the contention of the audit without verifying the Books

& Account of the appellant as well as of the said party; that the appellant has provided

copies of Central Excise invoices issued to the said related party and to other customers

on the same date along with Memorandum of Appeal, which establish that prices charged

to the said related party were higher than the prices charged to other customers. The

appellant relied on the following case laws in this regard:-

o Mahalakshmi Glass Works Pvt. Ltd. - 2016 (343) ELT 637 (Tri. Mumbai)

. Sheth Brothers (Perfumers) Pvt. Ltd.-2016(344)ELT647(Tri Del.)

o H.L. Papers Ltd. -2017 (345) ELT 644 (Tri. Del )

Findinqs:-

5. I have carefully gone through the facts of the case, the impugned order,

appeal memorandum and the submissions of the appellant. The issue to be decided in the

present appeal is whether in the facts and circumstance of the case, the impugned order

confirming demand of central excise duty along with interest, on account of under valuation

on the ground that the value at which the goods have been sold to the so called "related

person" is less as compared to the value at which similar goods have been sold to un-

related buyers, is proper or not.

6. lfind that the adjudicating authority has rejected the declared transaction

value and confirmed the demand of Central Excise duty of Rs. '1 ,56,0011 on the ground

that the appellant has cleared excisable goods at a lesser value to M/s. Apollo Concord

Private Limited as compared to the value at which the excisable goods have been sold to

other customers, I would like to reproduce Section 4(1) of Central Excise Act, 194, which is

as under:-.
Page No.5 of 8
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SECTION 4: (1) Where under this Act, the duty of excise is chargeable on any excisable

goods with reference to their value, then, on each removal of the goods, such value shall

(a) in a case where the goods are sold by the assessee, for delivery at the time and

place of the removal, the assessee and the buyer of the goods are not related and

the price is the sole consideration for the sale, be the transaction value;

(b) in any other case, including the case where the goods are not sold, be the value

determined in such manner as may be prescribed.

6.1 As per Section 4(1) of the Act, where the assessee and the buyer are not

related and the price is the sole consideration for the sale, the excise duty is chargeable

with reference to the transaction value of goods and in any other case, the value needs to

be determined in terms of Central Excise Valuation Rules, 2000. Section 4(3)(b) of the Act

provides that persons shall be deemed to be "related" if -

6

0
1969;

they are inter-connected undeftakings as deflned in Section 2(g) of MRTP Act'

(it) they are retatives as defined in Section 2(41) of Companies Act' 1956 read with

Section 6 of the said Act,

(ii| amongst them the buyer is a relative and a distributor of fhe assessee' or a sub'

distributor of such distibutor; or

(iv) they are so associated that they have interest, directty or indtectly' 
'n 

fhe bus'ness

of each other

6.2TheaudithasstatedthattheappellantandM/s,ApolloConcordPrivate
Limited are related to each other, which has been alleged in the scN also, but the basis of

relation as in section 4(3((b) has not been elaborated in scN or in impugned order' The

value of the excisable goods sold to related person needs to be determined in terms of

Rule 9 cf Central Excise Valuation Rules, which reads as under:-

Rule 9: Where whole or part of the excisable goods are sold by the assessee to or

oerson who is related in the manner sDecified in anv of the ub-clau iil, (iii)throuqh a

or (iv) of clause (b)ofsu ion (3) of on4ofth e Act, the value of such goods

shall be the normal transaction value at which these are sold by the related person at the

time of removal, to buyers (not being related person); c,r'where such r'oods are not sold

to such buyers, to buyers (being related person), who sells such goods in retail :

(EmPhasis suPPlied)

The appellant has argued that the allegation of related person leveled in the

SCN has not been substantiated as neither of 4 clauses could be involved in their case. I

find that the impugned SCN dated 05.1 1 .201 5 has been issued on the basis of audit report

wherein it has been mentioned that M/s. Apollo Concord Pvt. Ltd. is a related party of the
Page No.6 of 8
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7

^appellant 
but no flow back evidence has been provided either in SCN or in impugned

order. lt is true that the appellant paid Rs. 1,56,001/- on 25.03.2A14 voluntarily, when audit

officers had pointed out, however, merely payment by the appellant does not establish

relation between the appellant and M/s. Apollo Concord Pvt. Ltd. There has to relevant

material facts to come to such conclusion. I find that this plea had been raised by the

appellant during submission of defense reply to the adjudicating authority also. The

adjudicating authority has stated that SCN has been prepared on the basis of Final Audit

Report in which all these details are available, however, he failed to give copy of Final

Audit Report and has also not discussed these details as to how the two have become

related persons in terms of Section 4(3)(b) of the Act.

7.1 . The appellant has contended that the impugned order has been passed

without discussing as to how M/s. Apollo Concord Pvt. Ltd. is related person to the

appellant; that the impugned order has failed to establish the financial interest of the

appellant in M/s. Apollo Concord Pvt. Ltd. and has not given copy of audit report to counter

the claim of audit. Therefore, the adjudicating authority has violated the principles of natural

justice while passing the impugned order, as documents have to be given to the appellant

so that they can defend their case. lt is emphasized that each and every transaction needs

to be verified to establish "Money Flow Back" to the appellant from the related person and

interest, directly or indirectly in the business of each other. ln absence of such evidences,

the allegation of related person has not been substantiated in the impugned order. I find

force in the arguments of the appellant that the concept of related person has not been

substantiated and even then value. I find that the adjudicating authority has rejected the

transaction value without discussing as to how the said party is related to the appellant in

terms of ingredient defined/specified under Section  (3Xb) of the Act. I find that without

having discussed the said important and crucial aspect, the confirmation of demand cannot

be allowed to be sustained. The adjudicating authority is also required to verify each

disputed transaction and can't determine duty on average value over months/years. No

evidence of mutual interest in the business of each other has been established in the

impugned order. Therefore, I have no hesitation to hold that the impugned order is vague

and not legal and proper.

7.2 ln view of above facts, I feel it appropriate to remand the case back to the

lower adjudicating authority to decide the case afresh in light of the decision of the

CESTAT delivered by the learned Justice Ajit Bharihoke, President of l-ion'ble CESTAT in

the case of ccE, Meerut Vs. Singh Alloys (P) Ltd. reported 2012(284) ELT 97 (Tri-Del). I

also rely upon the recent decision of the Hon'ble Tribunal in the case of CCE, Meerut-ll Vs.

Honda Seil Power Products Ltd. reported in 2013 (287) ELT 353 (Tri-Del) wherein the

similar views have been paraphrased in respect of inherent power of Commissioner

(Appeals) to remand a case under the provisions of Section 35A of the Act. Further, the

Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of Associated Hotels
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^Ltd. 
has held that even after the amendment in Section 354(3) of the Central Excise Act,

1944 after 11.05.2011, the Commissioner (Appeals) 'rrtluld retain ihe powers of remand.

8 The adjudicating authority is directed to adjudicate the case afresh, after

providing copy of final audit report including Annexures/Relied Upon Documents and after

verification of each disputed transaction, keeping in mind the provisions of Section 4(3)(b)

of the Act and the submissions made by the appellant by passing speaking order and

offering fair and reasonable opportunities to the appellant to explain their case.

Accordingly, I set aside the impugned order and allow appeal, filed by the appellant, by

way of remand.

gffi r,{Rr d-S fiI ar$ n{la ar fttrmr 3qt+d der&. t fuqr srdl Ht

The appeal filed by the appellant stands disposed off in the above terms.

"/or

8

g

I

c
3lE-+d (3rqrffi)

By Speed Post

To
M/s. Apollo Vikas Steel Pvt. Ltd.,
Plot No. 26, SBY, Alang, Distt
Bhavnagar

fr. 3rffi fu+.rs F&d cr. frfr|s,
-oY-c a. aE, (r€.fr.qrq. g6i4,

Btrg:rd - efl?Frrr

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2) The Commissioner, GST & Central Excise, Bhavnagar Comnlissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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" 
\'Ltd. 

has held that even after the amendment in Section 354(3) of the Central Excise Act,

1944 afteu 11.05.zAf , the Commissioner (Appeals)'."rriuld retain ihe powers of remand.

8 The adjudicating authority is directed to adjudicate the case afresh, after

providing copy of final audit report including Annexures/Relied Upon Documents and after

verification of each disputed transaction. keeping in mind the provisions of Section 4(3)(b)

of the Act and the submissions made by the appellant by passing speakinE order and

offering fair and reasonable opportunities to the appellant to explain their case.

Accordingly, I set aside the impugned order and allow appeal, filed by the appellant, by

way of remand.

3{'M ffinr rT 6r er$ :rfa ar ftq-cnr 3ct-f,d dfre t G;-qr srdl tt

The appeal filed by the appellant stands disposed off in the above terms

tr,qfqa
vol-

tg'an
3lqa-d (3TSe's)

8 , 1:..

q

I

Bv Speed Post
3lR. (rm" irlin,

:+1)Arm 1:r,*a;

i. 3rffi E+.rs €&d cr. frfrrd,
-de a. te, (r€.fr.qrq. 3oizr,

To
M/s. Apollo Vikas Steel P\rt. Ltd.,
Plot No. 26, SBY, Alang, Distt
Bhavnagar

STIII.iTJr{

Copv to:

'1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2) The Commissioner. GST & Central Excise, Bhavnagar Comi'ilissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar'

4) Guard File.
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^.Ltd. 
has held that even after the amendment in Section 35A(3) of the Central Excise Act,

1944 after 11.05.2011, the Commissioner (Appeals) would retain the powers of remand.

I The adjudicating authority is directed t,r adjudicattl the case afresh, after

providing copy of final audit report including Annexures/Relied Upon Documents^-after

verification of each disputed transaction, keeping in mind the provisions of Section 4(3)(b)

of the Act and the submissions made by the appellant by passing speaking order and

offering fair and reasonable opportunities to the appellant to explain their case.

Accordingly, I set aside the impugned order and allow appeal, filed by the appellant, by

way of remand.

3{qrdr6at E-dRI E-$ fi ,r€ sr{ra +r ftqcnr 3q+f,d afrh t f+qr arar Ht

The appeal filed by the appellant stands disposed off in the above terms

N\1-

t$'an
3tq-trd (3rm€)

Bv Soeed Post

To,
M/s. Apollo Vikas Steel Pvt. Ltd.,
Plot No. 26, SBY, Alang, Distt
Bhavnagar

d. 3{ffi fuq;r-€ F&d ff. frft}E,
.dc a. rE, (r{.fr.arq. $Fiq,

fEkd - sfltrtr4T

Copv to:

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.

2) The Commissioner, GST & Central Excise, Bhavnagar Commissionerate,

Bhavnagar.

3) The Assistant Commissioner, GST & Central Excise, Rural Division, Bhavnagar.
4) Guard File.
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