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[tassed by Dr. Balbir Singh, Additional Director General [Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursvance to Boards Nottficatton No. 26301 7-C.Ex, [NT] dated 17, 1WL2 1T remd
with Board's Order No. 05/2017-8T dated 16.11.2017, Dr. Balbir Singh, Additionial Directar
Genernl of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad his been appomted s
Appellate Authority for the purpose of passing orders i respec of apprals filad under
Section 35 of Central Excise Act, 1944 and Section 83 of the Finance Act, 1994

N WO S FEEA WUEE 3UTEER TR WS, R e aesl JAPR, T [ S
| TR ZORT AT A A wEw ¥ giem.
Arising ot of above mentioned OO0 issued by Addiionalfdoint /Deputy fAssistant
Commitssioner, Ceniral Excise [ Servier Tax, Hﬂjkﬂl / JEITIT'IEIQHT | Gandhidham

g it & SFAE & S 03 99 ) Name & Address of the Appellants & Respondent -

M/s Shyam Power Tech{Unit of Shyam Steel P. Ltd.), Plot No. 2264-B, "Shaym’,Hill
Drive Bhavnagar,

=n wrwprdwE) & cfin #12 ofEe Peeaian aie # Jogee witsd | efge & FeE
I ErET T EEa B

Any person agerieved by this Order-m-Appeal may file an appeal to the appropriate authorty
in the following way

A} fen e AT I wEw vE fad AR SmaitEr F oo e, SR 3T
HWETE 1044 &1 G 358 § whe va fany aiorom, 1994 & oo 86 & iR
enTataa g & a1 JHd B oo
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
| Under Section &6 aof the Finance Act, 1994 an appeal lies 10

il aftemr AFamRa A FERUS B WA O OEE, ST 3ONEA R U9 AR e
oo ) fasw T, §E = o 2, AW & R, A% e, & & e ofge |
The ,r.E:_-nat bench of Customs, Exvise & Service Tax Appellate Tribunal of West Block No. 2,
Rk Taram, New Delto in all matters refatme to classification and voluation

) FugET oRede 1a) A TO0 AU e & wErn O oml A den ues, ST e e
mmﬂmﬂmﬁumﬁf]ﬁuﬁwmmﬁsm_mfm,@mmm
WEHETEE- Jceats &Y & A O
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal ([CESTAT) m,

30 Flany. Bhatmall Bhawan, Asarwn Ahmedahad- 380016 m case of appeals other than as
mentiened i para- 1] alove
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The appeal to the Appeliate Tribunal shall be filed in quadruplicate in form EA-3 [ oas
preseribed under Rule & of Central Excise (Appeal) Rules, 2001 and shall be wecomponied

inat one which at rast should be accompaned by a lee of Hs. 1,000/ Hs.5000/-,
%ﬁl 0.000/ - where amount of duty demand/ interest ,-'IJ::II"EIEIH_'L ,-'T'l‘[lllti :'I.‘ltEl"i to 5 Lac., 3 Lac to
50 Lac and above 30 Lac respectively m fhe form of crossed bank it favour of Assi
Rug.lal_mlregf branch of any nominated public sector bank of the place whers the bench of any
nominated public seetor bank of the place where the bench of the Tribunal s situated
Annplication made for zrant of stny shall be accompanied by o fee of Rs, 500 /-
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Brawandt, 1994, & Tga o) & A9 efle oy S.7.-5 & o ofadt & & an gl oa 3ak
mﬁ#ﬂaﬂ:ﬁﬁrmﬁmﬂaﬁﬁrwﬁmﬂmﬂtﬁﬂﬁuﬁmﬁm
AT T S o FA A &6 1 Oid & wr, S daer & At s & oAt i s
aran FUT 5 ATH A SHE S, 5 oM U W 50 @ 97 9 yuE 50 Arg PR
st & = Faer 1,000 F99, 5,000 F90 sE 10.000)- ¥ @ BUfE Foae & 9
aﬁ:ﬂﬂnﬁumﬁmﬁg:;ﬂmmm.mﬁmmmwwﬂmtmﬂfﬁm &
arm & e oah i & &% AW it e & Fe aEnr R e g ooy
mmw,nﬁmumﬂmmmuﬁﬂmmﬁmﬁah
T A (£ WiET) & AU IdE-ad & E 500 #90 &t AT ge S & e o

The appeal under sub section (1) of Section 80 of the Finance Act, 1994, o the Appellate
grlh na"};ghail [ h%e% in guadruplicate in Form 57,5 as prescribed under Rule 9(1) of the
Cry ax Rules, 1994, andd Shall be accompanied by a copy of the order appeoksd pgainst

[ome of whic shall be cortified copy) ancd ould be h:-mnufﬂn'nrl_ by a fees of Hs 1000/
qu.-]H.;rc the amount of serace tax & mterest demanded & penalty levied of Rs. 5 Lakls or less,

s.2000 - where amount of service Ly & interest demanded & penalty -vied s more
than five lakhs but not excesding Rs, Fiftv Lakhs, Rs 10,0007 - where the amount ol service
tax & interest demanded & penalty levied s more than fifty Lakhs [E;“' ¢5, I the I'L|n1‘u1a3 I:I
rrossed bank drafl in fmvoar of the Assistanl Registrar of the bench of nominated Fublc
Sector Bank aof the place where the h-rPrh of Trbunal is situated, [ Application made for
grant of stayv shall be' accompinied by a fee of RS 500/ -

fey wiofaas, 1994 & w86 F U (2) U (20 F FE & W ol whE, REe
Frasardr, 1954, & Braw 8(2) TF %240 & oFa Tty wow ST & & o wN ol IRE B
W, A I AR HUE A (), et IPaTE A EEWT SiNG s dr wfer
A & (3R § TE i wAnee g i) dw ZAT WEOF WS WA IUTE,
e IrWE Y A, i Fni & aF o @ Wy &R o ady @
ufEr o mY & FEE S e |

The appeal under sub section (2} and [2A] of the section 86 the Finance Act 1994, shall be
filetl th For ST.7 as prescribed under Kule 9 (2) & 9024) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeats) (one of which shall be a certified copy) and copy of the order passed

bv the Commissioner authorizing the Assistant Commijssioner or Deputy Commissioner af
Central Excise/ Service Tag to file the appeal before the Appellate Tribunal

mqﬁ.ngﬁﬁm:mm:M}tﬁﬁM$Mﬂm
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Far nnm & al to be filed before the CESTAT. under Section d3F of the Centrl Excise Act,
944 which is slso made applicable 1o Service Tax under Section 83 of the Finance Act, 199594,
an appeal aganst this order shall e before the Tribunal on payment of 107 of the duts
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 1s im
dciﬂ.pute. provided the amount of pre-deposit payable would be sulgect 1o a ceiling of Rs. 10
rores,
Under Central Excise and Serviee Tax, “Duty Demanded” shall include

1] amount determimed under Section 11 1
uj amount of erroneous Cenvat Credit tnken;
i) amount pavable under Rule & of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply o the siay
application and Bi}}t‘ﬂ]i Hﬁr‘ldnlg before any appellate authonty prior to the commencement of
the Finance {No.2| Act, 2014,
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A revigion a pum'rhlfn lies to the Under Secretary, to the Governmenl of India, Revision
A}?Pttl:ﬂtm?‘a nit, Ministry of Finance, Department of Revenue, dth Floor, Jeevan Deep
Bullding, Parliament Street, New Delhi- 110000, under Section JSEE r?il' the CEA 144 n
respect of the following case, poverned by firs? proviso to sith-section (1) of 5

afe AR & Bl Fae & A A, F9 JEEE ) mw 8 T e # s T § aRaEs

& 2t m fEl e FEe o R TR U ER TTE @ gE HER O 9 & e, e

m:mmﬁmmmﬂim.ﬁ#mﬂmhﬁﬁmﬂs#mtw
1]

In case of any loss of is, where the loss oceurs ih trangit from a lactory To o warehouse or
to another factary or Trom one warchouse to another during the course ol processing ol the
goods in B warehouse or i SLrage w hether in o faclory oF in o warehouse

¥ & aer PR mer o e @Y O AR @ e & Rl & Fed e 9wl o
mmtﬁmﬁmtmﬁ,dmﬁmwm gty 1 e & oy 2)
{

ectwan - 51 b

In case of rebate of duty of excise on goods exported 1o any country or territory maside India
of on excisable materii] used in the manufacture of the goods Which are exported to an
eauniny ar terntory outside India

afE e 1 mgwmmﬁ:vﬁmMﬁanm.ﬂqumﬂmﬁnﬁﬁmmm |
In case of gnods exported outside Indin export to Nepal or Bhutan, without payment of duty

diafead e & e & A & fav o sgf e e HRew 1 aEs R
ot & gEa Eww & oo ¢ o TN aw S wewe (ehe) & ozaw faed sifEs (mo2)
1oug $r umr 109 & Zanr &1 2 Frh| e T a7 @E A afed W oaw gy

Credit of any duty nlll.'ﬂf.'.'ﬂl Tgmhr utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is Famrd In the

{Figmllgﬁm“ {Appeals) on or after, the date appointed under Sec. 109 af the Finaonce [Mo2)
L, ]

i aEe 4 @ ufam ued @Em EAR A F & ST wuRe e (i) e,
2001, & Frw o & yaeE AR b, ow iy & @dwor F 3 AE & Hedd @ oA afi |
e WEE & W AE Ay 3 Wl ke @ 2 ofRn gees & aEh ahe e f SR
SR aew T, 1044 $1 une 35EE & oRa RUifE s & s & mem F AW

TR.6 8 i3 Aeea F Fr Az )

TP:* above application shall be made in duqllrmr iri Form No, EA-B as speciiied under Rule, ©
of Central Excise fwﬂial Rules, 2041 w |Iu:] 3 :]mnt]'m from the date on which the order
suuﬁhta? be appealed against 1s commumcated and shall be accompanied by two coples each
of the OO and Order-In-Appenl |t should also be accompanied bg a cops of TR:G Challan
evidencing pavment of prescribed fee as prescribed under Section 35-EE of CEA. 1944, under
Major Head of Account

yiE & mm Psiataa il oo & el & e o )
ﬁmmwmﬁm;ﬂmﬁﬂtm:mgmm A st o weEe
T TE W e % TR fF A ¥4 1000 - # A FEr |

The revision, application shall e accom urtllf{l W a fee of Rs. 200/- where the amount
involved iIn Rupees One Lac or less and BS, 10007 where the amoont invelved is more than
Rupees One Lac

afE T@ Iy A w2 AW Wt & FEEw § A uels JW WEw & T ek & R,
H#ﬁmmﬁﬂ?ﬂmtgﬁ mﬂ?ﬂmmmﬁmﬁﬁvmm
FmfwTr = v wdE W &t vF wiaes e 33 8 |/ In case, if the order

covers. various numbers of ui‘ﬂl'l- in Oripinal, fee for each .LO. should be 'q;n:i_d e the
aforesaid manner, not withsian |1-Eg the fact that the one |11:pmt !E the Appeliant Tribumal or
the one aﬁrph[‘lt n o the Central Govt. .q.sl.itha.- case mayv be, 18 filled to avoid scriptoria work if
excising ®a 1 lakh fee of Rs. 100/ lor ¢ac

Tl AT 4 WOREE, 1975, & daEl & SEaN BE WRw Ud e s &
of 4t IR 6.50 $0 # A e PR W g

One copy of lication or .10, ad the case may be, and the order of the elbearing
authoriy 5;1.51?%&;11- a court fere ﬁmﬂ-ﬁz of Rs, 6,00 ak r:;arnhrd under Hq-hl‘dultr-lfu;:il'l Yerms o
the Court Fer Act, )

A o, A SO o e SR Wi St @ ) e, 1982 # Al
{8 W FEENS A 8] WEAad S0t o e & i of cae s fen s f

Attention is alse invited 1o the rules covering these and other related matters contalned n the
Cusioms, Excise and Service Appellate Tribunal (Procedure) Rules, 15982

oo woidry wiftedl @ sl ITRR F9 A FEfe ones, REE i Al s & T
et Bantta d9EEe www checgovan & &0 #F: B | )

For the claborate, detailed and Intest provisions relatmg to ﬁlinﬁﬁpf appeal to the higher
appellate authoriiy, the appeilant my refer to the Departmental website www, clee,gov

075, ag amernd
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QRDER-IN-APPEAL

M/s. Shyam Power Tech, “Shyam’, Plot No. 2264-8, Hill Drive, Bhavnagar (a
Division of M/s. Shyam Steels P. Ltd,, Bhavnagar) (herein after referred to as “the appellant”),
has filed the present appeal against OIO No.106/AC/STAX/DIV/2016-17 dated 23.03.2017
(hereinafter referred to as "the impugned order”) passed by the Assistant Commissioner {AE),
Central Excise, H.Q.Bhavnagar (hereinafter referred ta as “the adjudicating authority”),

21 Briefly stated, the facts are that during the course of search on 21.09.2012, it has been
observed that the appellant is providing <ervices to their customers by renting DG Sets since
2005 and undertaking repairs/everhauling of the DG Sets and Machineries of others too,
which is taxable service under the category of “Supply of Tangible Goods™ and "Management,
Maintenance or Repairs” Services, respectively. However, on Boing through 5T-3 Returns, it
was observed that the appellant had not paid Service Tax thereon during the financial year
2008-09 to 2009-10 and had paid Service Tax on some amount thereof under "Business
Ausiliary Service” since 2010-11.

2.2 A statement of Shri Shyam B. Khillan, Managing Director of the ap pellate firm was also
recorded on 21.09.2012, wherein he inter alia stated that they were providing services by
renting DG Sets since 2005 to their customers and undertaking repairs/overhauling of the DG
Sats and Machineries of others too; that these sets were man ned by them and fuel was being
provided by the customers; that for the sald purpose, they had entered with the agreements
with their customers; that they were not paying any VAT/CST/Sales Tax on the DG sets given
on rent. He explained the amount shown under the following Account Heads in the Annual
Reports were as follows:-

Job Work (Contract) - are the amounts paid to various persons who have been hired
for operation & maintenance of DG Sets given on rent as well as overhauling services
provided to other customers;

DG Sets Maintenance Expenses - are the amounts incurred towards maintenance of
DG Sets given on rent and on the ones which have been overhauled [repaired during
the period;

Labour Income for generating power - are the incomes earned from customers to
whom DG Sets have been given on rent;

Power Plant Overhauling Charges - are incomes earned on account of Overhauling /
Repairing undertaken for the clients in respect of their machineries.

2.3 During the scrutiny of the Purchase/Service Orders seized, it was observed that the DG
Sets were given on rent to their customers for power generation in consideration of which
the amount was charged on per unit of power generated, and in case of power was generated
less in a particular period, certain minimum amount was guaranteed as consideration.

24 During the scrutiny of the invoices seized, it was also observed that the description of
services had been shown as “Generating & Providing Electrical Energy from fuel supplied by
you [i.e. Tanfac/GSL (India)] with the help of DG Set installed at your premises which were

operated by our employees”. Further the charges for said service had been shown as "FIX" or
"{@Rs.0.99 or Rs.1.12 per unit.

2.5  Inquiry was also extended to various service recipients (customers) of the appellant to
ascertain the exact nature of job carried out by the appellant. During the inquiry, it was
observed that some of the customers had purchased machineries & spares and obtained

maintenance or repair service from the appellant, whereas some of the customers had taken
Gen 5et on hire/rental from the appeliant.
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2.6  The appellant vide letter dated 03.1 1,2012 informed that due to oversight, service tax
in respect of Business Auxiliary Service in respect of three customers was neither collected
nor paid to the government exchequer during the F.¥Y. 2010-11. Accordingly, the appellant
paid Service Tax of Rs.48,091/- on the gross amount of Rs. 5,15,000/- along with interest of
Rs. 18,591/-.

27 Another statement of Shri Khillan was also recorded on 23.08.2013 wherein he inter
alia stated that the power plant was installed by them at the site of customers and the power
was generated with the help of said power plant; that consideration was paid to them an per
unit of power generated; that certain minimum amount Wwas guaranteed as consideration
even If power generated was less in a particular month; that the maintenance of power plant
installed for the aforesaid purpose was also being undertaken by them; that they had
classified sald service under the category of “Business Auxiliary Service”; that the
consumables i.e, Lubricating Oil & Fuel Oil req uired for power generation was being supplied
by the customers; that the cost of aforesaid consumables was borne by the customers and
wat nat Included in the consideration paid to them;

38  Another statement of Shri Khillan was also recorded on 09.10.2013 wherein he inter
alia stated that the machineries and equipments required for generation of electricity was
supplied & installed by them at the site of customers; that the cost of maintenance E
pperation of machineries { equipments supplied at the site of the customers for generation of
electricity was borne by them as it was the condition to keep said machineries fequipments in
a working condition all the time; that the right of possession and effective control over the
machinery and eguipments supplied at the site of customer for generation of electricity
remained with the appellant only.

3. Accordingly, a SCN dated 18.10.2013 was issued to the appellant proposing for
classification of machineries/equipments provided on rental basis under the category of
“Tangible Goods Service”, & classification of repail'ing,.-'remnd!tinn'ln,g_l"maintenancl.!.l"
overhauling activity provided under the category of "Management, Maintenance or Repair
Service”. It is also proposed in sald SCN for demand of Service Tax of Rs.9,71,182/- under the
provisions of Section 73(1) of Finance Act, 1994 along with interest as provided under Section
7% of Finance Act, 1994, Imposition of penalties had also been proposed under Section 77 &
78 of Finance Act, 1994 in the captioned 5CN.

4. The aforesald SCN was adjudicated by the adjudicating authority vide the impugned
Order dated 23.03.2017 passing the order as under:-

la) The supply of machineries/equipments on rental basis have been classified under
the category of "Tangible Goods Service”,

(b} The repairing/reconditioning/maintenance/overhauling activity provided by the
appellant have been classified under the category of "Management, Maintenance
or Repair Service”,

l¢e) Confirmed the demand of Service Tax of Rs.9,21,394/- under Section 73{2) of
Finance, 1994 along with interest thereon under Section 75 of Finance Act, 1994,

{d) Dropped the demand of Service Tax of Rs.97,293/- in view of benefit of the cum-
duty-price;

(e} Appropriated the amount of Service Tax of Rs.48,091/- & Interest of Rs.18,591/-

paid by the appellant during the course of inquiry against their appropriate head
of aforesaid demand;

(f) Imposed penalties of Rs.5,000/- & Rs.8,73,885/- upon the appellant under Section
77 & 78 of Finance Act, 1994, respectively.
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B Feeling aggrieved, the appellant has filed the present appeal on the following
grounds:-

« The CBEC vide Circular No. 334/1/2008-TRU dated 29.02.2008 clarified regarding the
scope of "Supply of Tangible Goods for use” no longer had possession or any control
over such DG sets/equipments and thus the installation of DG Set in the customer's
premises for the production of electricity is not in the nature of supply of tangible
goods like machinery, equipment or appliances;

» The agreement clearly states that the DG Sets installed in the premises of the
customer shall be operated or shut down as per the requirements and direction of the
customer. Thus, the effective control and possession of the DG Sets lies with the
customers during the material period;

e The taxable event is the act of transfer of right to use goods. Therefore, if the
agreement is entered prior to 16.05.2008, service tax would not be payable under the
category of "Supply of Tangible Goods for use service”, even if payments are made
subsequently. In this case, the appellant had entered into an agreement with M/s. G5L
(India) Ltd. for the supply, installation and production of electricity in the premises of
M/s GSL {India) Ltd. on 06.11.2005 for a period of three years from the date of
commencement of the trial production of power/electricity, Further, after the expiry
of the said agreement, the appeliant entered into an oral agreement with M/s. G3L
(India) Ltd. for the continuance of the agreement. Therefore, the appellant supplied
DG Set to M/s. G5L (India) Ltd. prior to 16.05.2008 and since the taxable event
occurred prior to 16.05.2008, no service tax would be levied on the subsequent
payments;

e In a similar situation, the CBEC, vide Circular dated 09.07.2001 issued from F.No.
BII/1/2000-TRU clarified that in case of lease or hire-purchase agreements entered into
prior to the imposition of levy (prior to 16.07.2001) will not be liable to service tax,
provided the property/goods has alsa been received by the lessee prior to 16.07.2001.
The ratio of the above circular is applicable in full force to the case off the appellant.
In this regard, the appeliant relied upon the following decisions pronounced by the
higher appellate forum:-

ij Coremandal Finance Co.Ltd. Vs. Commr, of Commercial Taxes, A.P., Hyderabad, as
reported in 2001 122 STC 0538 H.C-AP;

(i) Mod Mundipharma Pyt itd. Vs, CCE, Meerut, reported in
2009({15)5TR713(Tri,Delhi);

i) 20™ Century Finance Corporation and Anr. Vs, State of Maharashtra, reported in
20006 SCC125.C;

{iv) Petronet LNG Ltd Vs. CCE, reported in 2013 TIOL 1700 CESTAT Del;

* In any case, no service tax can be levied on the income earned under the invoice dated
01.05.2008 raised by the appellant on M/s. G5L (India} Ltd, since the taxable category
of "Supply of Tangible Goods” Service was introduced only w.e.f, 16.05.2008;

e The consideration was received by the appellant for generation of electricity and on
the basis of the number of units of electricity produced by the DG Sets during the
specified period of time;

* The appellant had voluntarily been collecting and paying the service tax on the activity
of generation & distribution of electricity within the customer’s premises under the
category of “Business Auxiliary Service”;
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» Electricity is clearly recognized as ‘goods’ under the VAT law and electrical energy is
included under Schedule-! to the Gujarat Value Added Tax Act, 2003 at 5r.No. 21
Therefore no VAT Is levied on the sale or purchase of electrically energy. Hence, no
service tax can be levied thereon. In this regard, the appellant relied upon the
following judicial pronouncements:-

{a) CST, Indore Vs. Madhya Pradesh Electricity Board, Jabalpur, reported in 2002 TICL
126 5CCT;

(b} State of AP, Vs, National Thermal Power Corpn. Ltd. and Ors etc., reported in 2002
TIOL 107 S5CCT;

s The activity of generation of electricity carried out by the appellant amounts to
manufacture as defined in Section 2{f] of Central Excise Act, 1944, Accordingly,
‘Electrical Energy’ is classifiable under CETH 27160000 of CETA, 1985. Hence, Service
Tax cannot be levied thereon, In this regard, the appellant relied upon the following
judicial pronouncements:-

{a) Mahindra & Mahindra Ltd., reported in 2005 (190) ELT 301 {Tri.-LB);
{b} M/s. Neo Structo Construction Ltd, Vs, CCE, reported in 2010 (19) 5TR 361 Tri.;

(¢} M/s. Orient Paper & Industries Ltd. Vs. Orissa State Electricity Board 1989 (42) ELT
552 (H.C.Orissa)

(d} M/s. CMS (India) Operations and Maintenance Co. P. Ltd. Vs. CCE, reported in 2007
(7) STR 369 Tri.;

s The appellant had neither charged, nor collected any service tax during the F.¥. 2008-
09 & 2009-10;

s Getting itself registered subseguently was purely a voluntary act and in no case it
alters the legal position of the taxability or otherwise of a particular service category.

e The transmission & distribution of electricity is exempted vide Notification
No.11/2010 dated 27.02.2010;

« There was clearly no case of any fraud, collusion, wilful statement, suppression of
facts or contravention of any provisions with an intent 1o evade payment of service
tax. Accordingly, extended period cannot be invoked. The appellant relied upon some
of the judicial pronouncements in the matter;

e In view of the above, the interest and penalties upon the appellant were also not
imposable.

[ Personal hearing was also held on 13.03.2018, wherein Shri vishal Parakh, CA
appeared on behalf of the appellant and reiterated the submissions made In the appeal
mamorandum.

7. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned
has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case
of appellant vide Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board's
Order No. 05/2017-5ervice Tax dated 16.11.2017 issued by the Under Secretary (Service Tax),
G.0.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. | have carefully gone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The question, to be decided in this appeal, is as
to whether:-
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» Renting of DG Sets is classifiable under the category of "Supply of Tangible Goods"
Service;

» Repairing/overhauling of the DG Sets and Machineries of others under the category of
"Management, Maintenance or Repairs” Service;

# Extended pericd can be invoked in this case;

s Interest & penalty can be imposed upon the appeliant.

9. Iri this regard, | find that the appellant s installing DG Sets at the customer's premises far
the production of electricity, and the consideration was received by the appellant on the basis
of the number of units of electricity produced by the DG 5ets during the specified period of
time. The DG Sets installed in the premises of the customer shall be operated or shut down as
per the reguirements and direction of the customers. Thus, the effective control and
possession of the DG Sets lies with the customers during the material period.

10.  In this regard, the CBEC, vide Circular No. 334/ 1/2008-TRU dated 29.02.2008, clarified
that:-

“Transfer of the right to use any goods is leviable to saies tax / VAT as deemmed sale of goods
[Article 366{29A)(d) of the Constitution of India), Transfer of right to use involves tronsfer af
both possession ond control of the goods to the user of the goods.

Excavotors, wheel loaders, dump trucks, crawler carriers, compoction eguipment, cranes, elc.,
offshore construction vessels & barges, geo-technical vessels, tug ond barge flatillas, rigs and
high value machineries are supplied for use, with no legal right of possession and effective
control, Tronsaction of allowing onother person [0 use the goods, without giving fegal night of
possession and effective contral, not being treoted os sale of goods, Is treated os service.

Proposal is Lo levy service tax on such services provided in refation to supply of tangibie goods,
including mochinery, equipment and oppliances, for use, with no legal right of possession or
effective control, Supply of tangible goods for use and levichle to VAT / sales tax o5 deemned
sale of goods, s not covered under the scope of the proposed service. Whether o tronsaction
involves transfer of possession and control is @ question of focts and is to be decided based on
the terms of the controct ond other material facts. This could be ascertoinable from the foct

whether or not VAT Is poyoble or poid.”

11.  In view of the above, | find that since the appellant no longer had possession or any
control over such DG sets/equipments, installed at the customer’s premises for the
production of electricity, It is not in the nature of supply of tangible goods.

12, | also find that in the present case, the appellant had entered into an agreement with
M,/s. GSL (India) Ltd. for the supply, installation and production of electricity In the premises
of M/s GSL {India) Ltd. on 06.11.2005 for a period of three years from the date of
commencement of the trial production of power/electricity. Further, after the expiry of the
said agreement, the appellant entered into an oral agreement with M/s. G5L (India) Ld. for
the continuance of the agreement. | also find that “Supply of Tangible Goods Service” was
included In the taxable category of services w.e.f. 16.05.2008 and the taxable event is the act
of transfer of right to use goods. Here, in this case, the appeliant supplied DG Set to M/s. GSL
(India) Ltd. prior to 16.05.2008 and since the taxable event occurred prior to 16.05.2008, no
sarvice tax would be levied on the payments under the category of “Supply of Tangible Goods
Service”, even if payments are made subsequently. In this regard, | rely on the CBEC Circular
dated 09.07.2001 issued from F.No. BlIf1/2000-TRU, wherein the Board has clarified that in
case of lease or hire-purchase agreements entered into prior to the imposition of levy (prior
to 16.07.2001) will not be liable to service tax, provided the property/goods has also been
received by the lessee prior to 16.07.2001. The ratio of the above circular is applicable in full

Z



V2/125/BVR/2017

force to the case of the appellant. In this regard, | also rely upon the following judicial
pronouncements:-

(i} Coromandal Finance Co.Ltd. Vs. Lommr. of Commercial Taxes, A.P., Hyderabad, as
reported in 2001 122 STC 0538 H.C-A.P;

lil Mod Mundipharma Pvt. Ld Vs, CCE,  Meernut, reported  in
2009(15)STR713(Tri.Delhi);

{iii) 20" Century Finance Corporation and Anr. Vs. State of Maharashtra, reported in
2000 6SCC125.C;

liv) Petronet LNG Ltd Vs. CCE, reported in 2013 TIOL 1700 CESTAT Del.

13 As stated above, the appellant is installing DG Sets at the customer’s premises for the
preduction of electricity, and the consideration was received by the appellant on the basis of
the number of units of electricity produced by the DG Sets during the specified period of time,
Electricity is clearly recognized as 'goods’ under the VAT law and electrical energy Is included
under Schedule-| to the Gujarat Value Added Tax Act, 2003 at 5r.No. 21. Therefore no VAT is
levied on the sale or purchase of electrically energy. Hence, no service tax can be levied
thereon, In this regard, | rely upon the following judicial pranouncements:-

{a) €57, Indore Vs. Madhya Pradesh Electricity Board, labalpur, reported in 2002 TIOL
226 5CCT;

(b) State of A.P. Vs. National Thermal Power Corpn. Ltd. and Ors etc., reported in 2002
TIOL 107 SC CT;

14. | also find that the activity of generation of electricity carried out by the appellant
amounts to manufacture as defined in Section 2(f) of Central Excise Act, 1944, Accordingly,
‘Electrical Energy’ is classifiable under CETH 27160000 of CETA, 1985. Hence, Service Tax
cannot be levied thereon. In this regard, | rely upon the following judicial pronouncements:-

{a) Mahindra & Mahindra Ltd., reported in 2005 {130] ELT 301 (Tri.-LB);
(b} M/s. Neo Structo Construction Ltd, Vs. CCE, reported in 2010 (19) 5TR 361 Tri.;

(c) M/s. Orient Paper & Industries Ltd. Vs. Orissa State Electricity Board 1989 (42) ELT
552 (H.C.Orissa)

(d) M/s. CMS {India) Operations and Maintenance Co. P. Ltd. Vs. CCE, reported in 2007
(7) STR 369 Tri.,

15.  Inany case, no service tax can be levied on the income earned under the invoice dated
01,05.2008 raised by the appellant on M/s, GSL (India) Ltd, since the taxable category of
“Supply of Tangible Goods” Service was introduced only w.e.f. 16.05.2008.

16,  On going through the Para 85 (Page 22 of impugned order, | find that the adjudicating
authority has confirmed the demand of Service Tax of Rs.8,25,798/-, payable during the F.Y.
2008-09 to F.¥.2009-10 under the category of "Supply of Tangible Goods" Service, and Service
Tax of Rs.48,092/-, payable during the F.Y. 2010-11 under the category of Maintenance &
Repair Service. | also find that the appellant had already paid Service Tax of Rs.48,091/- on the
gross amount of Rs. 5,15,000/- along with interest of Rs. 18,591/ leviable thereon, vide GAR-
7 Challans dated 07.11.2012 i.e, during the course of investigations & before issuance of the
SCM dated 18.10.2013. | also find that the amount of Service Tax was quantified on the basis
of appellant's audited annual reports. It means that there was no intention of the appellant to
evade payment of Service Tax leviable theron. Further, the appellant has voluntarily paid the
amount of Service Tax before issuance of SCN. Accordingly, the provisions of Section 73(3) of
Finance Act, 1994 will attract wherein it is stated that no 5CN was required to be issued when
Service tax along with interest has been paid by the assessee before issuance of SCN. In this

) A —
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regard, | rely upon the the judgement of the Hon'ble Tribunal in the case of M/s. Rolex
Logistics Pvt.Lrd. Vs, Commr, of 5.Tax, Bangalore, as reported in 2003 (13) 5.T.R. 147 (Trl. -
Bang.), wherein it is held that “Show couse nolice hased on balonce sheet and other
documents maintained by ossessee - Service fax regularly paid ond returns filed - - Extended
period for demond not invocable”. | also find that | also rely upon the several judgements of
higher appellate forum on this issue wherein it is held that penalty cannot be imposed in the
case where the amount of Service Tax along with interest is paid before issuance of SCN,

17.  Inview of above, | set aside the impugned 010 and allowed the appeal.

18.  The appeal filed by the appellant stand disposed of in above terms.

bl
R BALBIR SINGH)
ADDITIONAL GIRECTOR GENERAL (DGTS),

F.No. V2/125/BVR/2017 Date: .03.2018
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