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Passed bv Dr. Balbir Singh, Additional Director General (Taxpayer Services|, Ahmedabad

Zoral lJn.it, Ahmedabad'

4 3FR 3{rSzrd/ g 
^r+a rn.+ral ]cq+dl Fdr{m rTl{frd #fi{ liqrd ei6/ Q--dl6{, {ltr+td i dr;i;lrr{

i artftrrir eERi iq{ftfud srtt"ry sr{et t qffia: 7

Arising oui of above mentioned oto -issued b1, Additional/Join t / Deputr'/ Assista nt

Commissioner, Centt'al Excise / Sen'ice Ta-'<, Rajkot / Jamnagar / Gandhidham :

3I+fi6-dt & Cffi 6I affi trd q?ff /Name & Acldress of the Appellants & Respondent :

M/s Shyam Power Teeh(Unit of Shyam Steel P. Ltd.|, Plot No.2264'8, "Shaym"'Hill

Drlve,Bhavnagar,

(A)

(i)

3{fr"s-q_dr ssqr relr.rb-+.3.ej. (\.d.4.) Eat+ tb.t..lotls * srq q3 dt 3frfir6:ndct u

.9/?org-(rfl.&. ftar+ tq.tr.?otts * n+eu n', ai ild${ Rf, srqt r5rffirr+ 6{drdr €-drt

3r{Ffldr{ il{d nja-i *} F+ea srBfa-+q tqq,u 6'r qmzs, a;ffq ricr( tra nftB-+r ?q8s *I unr

3e * sidJrd d 6T 4t 3lftt + q?Eit fr :nalr crfud 6-G t3-*q fr 3rSrd crftqltl t 5c fr

ff-"q-f,d GiaT aq, t.

In pursuance to Board,s Notification No, 2612017 C.trx.(NT) dated 17'10'217 read

rvith Board-'s Order No. 05/2017-ST daterl 16.i 1.2O17. Dr. Balbir Singh, Additional Director

General of Taxpar.er services, Ahmeclabatl zonal unit, Ahmedabad has been appointcd as

Appellate Authoritl for the purpos. of passing orders in respect of appeals fil:cl under

Section 35 of Cential Excise Ac1, I94-l and Sectbn 85 of the Finance Act, 1994'

q

{s $rat(3lfiO S zqfud +tg EqFa ffifud dt+ fr 5q{r{d crQ-mrt / qrfu6{trr t sJ{q{

i{q-d ilsr 6{ s6dr tu
An' person aggrieved by this Order-in-Appeal mar'file an appeal to the appropriate authoritv
in th'e followifi'E \\'a\ .

frflr et6 a;#q jicrd srF6 t'q d-dr6{ Jffiq ;qrqlft-+-{oT + cR 3]fifr, i+fiq 5.t{K qrFfi

."ft'ffi .is+; 6i'urr{r'.ire a raaa t.u F+;a vfuG-+s. tgsa fi urr 86 t 3r,+*d

ffifua ilrr6 6I sr e6& t t/

Appeal to Customs, Excrse & Sen'ice Tax Appell:rte Tribunal under Section 35B of CI,A, 194'l

/-Under Section 86 of the Fitrance Act, 1994 an appeal lies to:

E?fl-+auT a-"qi6a t sreFra fl:fi fllffA €rql ql6. +dq ,flrd;T ?la ('E €-drfl ]tqff-E
;qTqrfu-6rlr fi helq tr6, iFc 6dr6 a 2. JrR i -trq. ilE far-fr. +t 6t"ordt uilfa ti

The special bench of customs, Excise & Sen'ice Tax Appellate Tribunal of west Block No. 2,

R.K. Puram, Nes'Delhi in all matters relating to classification and valuation.

rq{trd qfir.dd lra) F ftrTa ,R, xq-dl t;rarEr e\s sfr 3iffi d-ar sId6. i;fiq:,.qrq qla ua

+qr+r ir+Aq ;qTqrft-6{-i tkt tt cltilff 81fr4 frk6r. . Effiq- ilfr. +6ardr a,,.aa- rem
3{EaErdK 32..r€, 6t e sTfr qrB(, l/ 

-

To the West rcsional bench of ( tts!oms, Excise & Sen tce Tax Appellati Tribunal (('ESTATI al.
2n,r Floor. Bhaumali Bharral], Asanra Ahmedahad 38ool5 in case ot appeals olhcr tlrdn as
mcntioned in para l{a) aborr

sry+-d (3r{-tr) ar arqtaq,tdq oq (?i trfl +t sitr rf,r{ tra::
OiO THE ('OMMlSslONrR (APPEAt.s). CENTRAL (;ST & EXCISE,

qftitq d-fr, fr ttr ff 3{?l;t / 2*r Floor. GSr llhavan.

ts 6t{' itT ltg, / Race ( oursc Ring Roatl.

{r d6ta / Ra ikor - 360 00 I

Telc Fa r No. 0281 -.2111952/21111

Email: ccra als

#ff***f namxn

Y,t:8
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(iii)

(B)

aq'ffq;qrqrfufi{Ur * uaH 3ifi-fl qFdd 6{t t Rs +dq 3iqrd ar6t 1nfi41 a,qarda, zool,
*' G-{q 6 t nd-,td' Eqllra B-\, a4'qq{ oe-a +t qrl cmt fr E* fuqT arar arfr(' r 1rd' t
rq t aq r.+ cfr t frPJ, s6t t.-rr rra fi airt eqrfr 6I aYa :ltr rrnqr amr ralor sqq 5

ans qr fs$ qtq, 5 aruI 5cq qr 50 drE: {q(r -6 $21fi 50 drcI $qq t 3{R6' t .il rqlt
1,000/- $qs, 5,000/- 5qi 3{Prdr 

.10,000
r;q$ or G'qtft-a qI aIc.F SI qfr sd-r;r +'tt frtfft-a

qIFF 6T 8IJr Tfr.
t,

€l cIlGEf.F eH S' f+ rqm st toif*-a d'+
{rqfu-f, 3lq-eq 8r srsr + {6rq-6 {ffi€cr{ fi arr t fu:ff efr

il+ frr rs snsr d dar qGr' s6i ,HdR-d
grrFc EaRr fu-qr drqr
Jq-&it ;qrqrFl-6trT

qGq' r {kifud grrc 6I }IJ]iITM

frr sm{r Rrd t t Fraa $ricr
(€t Jfrt{) h R(' 3{ri{d-w t sEr sool- sq(' 61 Fftri.foa srffi rqr 6[dr drn t/

The aooeal ro the AnDellale Tribunal slrall be filed in quadluplicate. in. [orm EA-.J ', as

"ill*1iri"d'ui1i.i 
'RrlE"b ;i C";r ia-l E*,ii. iqppeal) Ru_lesl 2001 and shall be ac( ompanie(l

5"lii'.filr"' iit i.n']i i"rir iSoirla n; ai,'biir'pa n ieit br l fee-o[ .Rs ].000,. Rs 5000/
R-"t]iO.OOb7- ,,:heii-a-ounr ol drrrr demarrd/iniercst/penaltr /re[ttnd is uIlo 5- La(.. r Lac l()
si'iLi.I"air'd iliri:e 5ij Lic,,;p;( ii\(li' rn ih. t"rm ol crossed birnk drafi in farotrr.ol Asst'
F!ni-iiir?'bT U'ri""if,if anr no-minai"a puElii s.qtor Irank of the place rrhere thc.lrttch ol an.r

;;ili;;]:i' ,ir6iii '"iiiii' #,iii ;l tiie- nlii" 
-ri:hiie ihe bench 'ol the -Tribunal is sit uate d

i{;;iii;ii; i"l'.ii r* iiZhr "i 
ii,,i shall l,e ac.ompanicd br a lee of Rs. 500/ '

3tifdlq';ffi +,"€4eT .}ffi.-rdin 3litlrF{4. l9e4 sI qr{r 86(1) fi rff,rra s-dr6{

feqffiTfi, igg+, + F-q-n 9(1) t rea BtfR:a qq-, s r.-s.fr qR cfrqt d fi ar oi;7ft tre 3-sS

sr,, B'fl'3ne?th G-E 3+iffr arrfr d,3FSr cft w?r fr sd?-fr st (rdfr t^t'+ cfr rnrE-d

eH urBur Jlk 3-dfr t re t 6-F (r+ cfla fi Uru, r5t trdr6{ 41 HrJr ,-qrs frI ai7r 3lR ilrnqr

4qT c-fril. 
-tft- 

s anq z{r 5g-t qiff, 5 drs 5cq qr 50 dre. {cq dfr 3{elcir 50 dftI €qq t
ue.'+t6 at *art,-r oool $q&. 5.000/ 5q$ 3rQrdr 10.0007 tr{ ar Frifra sffr ali4 6l qF

;i"- *ti ftttfua s,6 - ar*i.-r*ao sqdq;-ffiftqwT ffr trrsr * scr++"lBsen *
r'" t Am m ffi6 EH 6 em rq,1r ;,rt hsif+-d d-qi grrc cdRI F* sq aiGq t stifua

BIcu; ,r#. d'+ fir w ?rru{l A 6ti alB( JEr ffid J+drq;qrqrE'+-<ur fi qnt*r Rra t t

itpra $rdei t€t ;tftl fi fu :nfci q* 6 {Fr sO6/ $q(r q;r fruifud aJE; orr{r +rar ilrn tl

The aoneal under sub sectirrn {l)of Section 8b of I h-e Finance Act. 1qg4' ro the. Appellate
i;1t;#IiSh;11'il fil;A ;i ,ili;ai;biiiali'in Foim S.r'5 as piescribed under Rule q{.ll of Ihe

sl.,i,i..-ii,i'n-i 16;. 
'ibq4, 

"in*sh;Ti'L."anbmpiniid 
bi a c'opv of rhe order appSaled qsailsl

i;;';i "fi*ii "hi'tt 
tre ."nitieO copr) and shoulri be accomparried b\ a lees 61 115 1O()0'

lliii.i'rr'"'i,ijoiii1i'br i"*,i" iJ''d'i"iiiii d;;;;il"d & piiiiitr:.ii":eit oT R,s. s Lakl,,sor less.

ii 
"..{OO'O 

i" -iineii, the amount oI sen iqe-ta1 & _intelesl ^demanded 
& penall\ levred rs more

i;;;"E;J rrriiii trui iioiilc?Iaiie Ri.'Fift' i.rLtrd.-ni.io,oOo7 uhere'rhe amoulrr of .senicc
i#'b, 'i"ii?iii"offid;.l.ii'a -il.ijBtii:1.'l;,1 l;;-oi. ttian rirt': Lakhs rupees. in the.form of
;fi.\..i' i;;;i' a-i'aii*in ra'.ouI',ii'i't i- 'Aiii"r"i,r 'niiidiiai oiltri bench of nominated Public
\"liii"nXii"oi'tfr" tljr."" 

'iti. 
ii iii" *;;h oi TLiFI;i I is siruated. / Application made for

il;ni'of-;Gi: jhaii' bi aii om pan ietl br rr fee of Rs.500/

(i) fdra :ifu'frqq. 1e94 6r ?rr{r 86 6'I rc-qRr3i (2) \rE (2A) t 3itrfd nS 61 44 3fr-d, ddr6r

ffi, 1994, + G-q-n 9(2) (rd 9(2A) * rea Frqtft-a crd s.r.-7 fr & or rrint (rd ,s* €r2I

3{8f,d, adrq 3rqre etE; srelzrr yr{Fftr (}q'fl fiffiq 3?q|E aIffi rqr{r crfrd yrter fi cF-ai

rdia +t 1r+A t r'+"vfr cnrB-d-Ef-ff sGq.l $h lryd SqtT sorq"n-xr+f,d 3ra1 lry1
+d" **4 qfffi/ +drfr{, qit jfi&q ;qr4fil-flur +} 3fl+cld q-s 6ti ar ftfqr dd Erd nrltr 8t

cfr slT qnr fr"Eirrd 6ffi 6lat I i
The aooeal under sub secttLJn (2) anrl {2Al of the section 86 the Finance 461 lQr)4. shall be

iiiialf i6i 6i? ";;;.';;iir.d 
Jno.. liule Q (21 & q(2A) ol thc Service rar Rules. 1?q-+ and

lnajr'ir"' ;;.;;;";.[' L,i-, iopr oi order ol C()mmisiioner Central Excise or Commissioncr'

c.ii.,ii Ei.i"l'i"n roiil.r r*.'d( trhi.h 
"hull 

be a cerlifred cop5) and copr ot the order. passed

U'r'i'fr. C"'ri1 ri-, i""IJn ii- r',ino."ing lhe Assislant ('ommjssidner o; De'put.r Commissioner o[

Ci "iirt 
B-iii7 Sirvice Tax to file"the appeal before the Appellate Tribunal'

fi{r era;. ffiq Jcqr{ rlq tra tar6{ irffi-s qTfu-+-flT (t-Sc) il cF 3trt + 4r4-d n i1-fiq

*qn"qrE; yBfr-s-ff 194'4 #r qRr 35(n6 + 3rddid, Jil ff ffiq:rft1ft'4-q, 1994 fiI tlr{I 83 +

rd-,td "i-dr6{ u.} efi drrl 4;1 4€ t, {s nrlr fi cfr' 3rffi1-q sTftl-fi{ET a' gfis +ri sqq racrq

116/tdr qi{ Hr4 t tO'hsn (10e;). .,|q 4la (rd {Hra.r ffi t. qr qfi]ar. rq Fd-d TqrET

#offa t, sr elrrd6r fr-qr 51rq. Eerd B gs qRr + #,4 -rffr 16 sr} ar;ft 3rSFd tq {rfil a.€

6iB sq(r t v#+ a dir

idq 3cqrq eri4 w fdlzF{ t rildtd "4.i4 fu!'mr eIc.F C F;-a sflE-f, t
(i) ilr{r 11 & * fua r+a
(ii) t+}c aqr & A 4$ rr*a nRt

(iir) M*c arTr l:ffi * F-++{ 6 * rtn?ta aq {6'Fr

- Esrd {d fu {{r enrr * qrdtnd ffi{ (s 2) 3{Ek{-4 2014 + ln${ t $ ffi sqdrq
qrffi + sfixT fuffitrd er'm rS ad 3{qrfr 6t ff{4& Ml/

Fnr an aoneal to be frled before the CESTAT. under Section 35F of the Central Excisr Act,

1S;n;h6[-* ,l"o made applicable to Sewice Tax under Section 83 of the Finance Act, 1994.

u" urr.uf isrinii rhis orrl.r shall lic before the Tribunal on paJment of l0o. ol the dul\
aemirided wtrere dulr or dut\ a (l penallr are in dispute. or penaltl . \\here penall\ alonc rs rn

J i.ij, r i 
-p.o"ia"d ihi ,mounr ot pi-t",deposir par able rrould be subject to a ceiling ol Rs. l0

Crores,
Under Central Excise and Service Tax. "Dut1 Demanded'shall include :

(il amounl dctertnincd under Section I I D:
ilir amount of erroneous Cenvat Credil taken;
liiit amount Davable under Rule 6 of the Cenvat Credit Rules

- .,-uia"a fu.lf,..'tti.r, tlte prorisitrtts of this Scclion shall nol appl\ 1o rhe slal-
appticarlon anaippiiis p"nding bct|re an1 appellate authoril) prior to the commencement o[

thd Finance (No.2l Act,2014.

(ii)
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(iii)
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(D)

(E)

(F)

grltr r{irl{ +t qatwr rrira :

Revision aooliBation to Government of India:
sri-ffiiH'iFttrqffi t+aRfda n-rsdi fr, *'dtq r,qrq sl6 xfrB{q 1oe1 fi urg

isEe t qEq.,q1il6 * 3rd"ld:r+l gfua, sTrtr {r{sr, f+trot gtd-ca $619. fuad r*ra-q. {rfrFd

8fir4, d?n EG-d:;fr{d frq elra, sss qrJt, +$ ftrS I iooot, +t fuqr arar EG(,l /
A revision annlitation Iics to th, Under Secreran, tq Lhc Governm-enl .oI lndia. Rcrision
n""tiiiiinil -0iiii.-Minisiii of l-'inance. Departmenl o[ Revenue, -+tf [loor. Jeeran- I)eep
Birildinp. Pariiament Str,'et. Nerr Delhi ll00()1. tlnder Seclion J5Ll'. qt the ( L-A.l('+ l rn

Lipiiri",jf ifi i6iioriine iase. qb' ern?d bi frrst prori'o ro sub section (1)ofSecrion 35lt ihirl:

qft Hror & Bd +rsra + rrrrd S. .rTFr f,{Iri Ed ara d ffi mT{Er; t 3'3r{ rrd & qn-rm-=

fi atrra fi ffi j+q 6re"ri qT fu{ E S'\.6 arsn q5 t qst sTEI{ rF qrflE-n S altl;' qr Bdl
srER ?rd fr sr srsRq * qrf, t +. atrd. ffi +rrtiri qT Gd erET{ T } 4.rd S aasn
* a+rfla frrl
ln case o1 anv loss of goods, u'here the loss occurs in transit from a Iacton- to a uarehouse or
ilj liiir n""iial-ijn: di ?io",n'bn" iiiriiriou-s" ro-inrriliir during rhe course of processing of tlre

iooiis in a uCreh6use or in storagc $hether in a facton or in a \arehouse

e{rra + mfr ffi {rr( qr qtr q;} fua q.r G qra S GM0T * qq+a azt Ercr q{ 3{t ,rS

ffi r"rq'G *; gc in-f.l * ""4 
*, d irRa t sr6{ ffi {r"^e + sr{ +i ffid fiT Ts tl

ln case of rebate ol clulr olexcjsn on qortds tlxpotted to an\ counln or lerlilon uutsidc lndia
lji lrii'"*tiii Ut"' ,rii r.ii; t ur"ii 'in rtli--anulairui. oi rhe goods rihich are eiported lo anr
countn' or territon outside lndia.

qfr Sicrd qt6; q;r e{4flrfr fr!' RdT s{Fd * qrfl, Acrd qr ei-arfr *t a1g ffid fu41 rpr tl /
;.".;;;f Ad;.";.;;;,.1 oui'itle India 

"*1,ori 
to \epalor Bhutun uirhour parmenr oI dul\ '

sfrR'rd rccrd t Jirtrqd ete<F a s]ilard + Rt' d 5{& ar$z gs :rtrGrra tr^ss*' faBa
t'r+nat + irdd qr;q A -€ t $k t$ rreqr si sq*6 i3q4 * dgRI .Fq 3rttlti{F ia 2)'

irst A 
"*'ro9 

* adm A+a A 49 drn-s Jzrdr ffifr qr qI d|E d qrfta l+('rrq tti
C."Jit of anr dutr allorred to be utilized to*ards pa-\ menl o[ excise dut-r on final products
ii.''a?li iri."i'1""*tiidni'b;r ir.,ri" X.i',,iii,6'R,rl"J -iae-iheii under such orcfer. is passed br the

Eljil\.i'JiLfrli'iAipiiiCr ,lii oi'ori.,.'i'rl"';;i.";pp;iri;d rnci.i's"i ioq ol rhe fi112'1ce [No 2)

Act. 1998.

3ct;+-d 3nt'4-d *I Ef cf-'4i cqr {i@T trA s ji. * fr a,,-f,rq siqr6l ?rds 1afro1 ftqqrdfr'

,orji, #'4"*;; ],E14 ftFf i H 5fl:+riqr t €Esurfi 3 nrr + ffiddl rrfr^EG(r I

:q-t-+a :n-ara + H.er qd yrler a v{rs'vrlrr 6r d cfr-{T silrd 6I .rrfr qrG('r snr fr fi;fr-q
iein's.* irftI6aa, rb++ fi q11r 35-Etr * aca Fqift6 al;q; *r 3rfiq"t t snq t dk qr

;i.;#'rfr €# a si* srrdqr t
ihe above aoolit.ation shall be rnirde in duplicate-in l"'orm No. EA 8 as specifierl. rlndrr Rule, ')
.i"cFfri"'ir t'#itJiA;p;;I;) t"irl.:.-:)g',g1 ;Iin*- s .,biit1,. fiom lh. dale on 11hlc! ri.e ,rnler

soushr ro be appeated uea,,,ii"ii ib i,-;, nii-,li.ij anij shatl he accompanied br trro copres each

SiiB;'oYo:;5"b;ij"-t'iB:Ap"ri.,ir 
'ii':;il;;id';iJo-b'e 

a..c5mpanied bi a copr of rR-6 challan
iiiain.inE pd'menf or pr".i-lit"i i"" 

'ii 
li"icrii,ea- r indei S"iri"n 35 EE oI CEA. l Q44 unde1

Major Head of Account.

q+ftailT 3ai{d * srzr ffiBd Fnrtita l1a 41 3rdr+rft SI drfr ilR!' I 
..

iE, ffi a-" o-* .r* so-q 4 
'.-S 

*'ff rt a s*a 200/ 6r er"raTa 6-qr u* 9- u2 .qilrd

;#'*'"* s.rt t *re, Er d sq$ 1000-/ 6I ayrara fu+ aR' r

ih. revision aoplication s'hall lre alcompunied'br a l'ee of Rs. 200,'- \\here lhc anrotlnl
irii:.r"La''iii n,i#e'.i er'ni Ln" 

"oi ti:i. init Kl iOoOT: .ir,.ii the amount invoh"d is more lhan
Rupees One Lat.

qfr rs 3reer il 6E Fa vrdsfr +T uqraar t .i qA6 {d ifiar * fra l1q; 6l qafl:i. ]c{fd
#iH"**;tdl'# J" * #-+"m a'frEr +& srt s ilq-i dfat qefpera 3rqhq

aqQa;{"T +i q+ Arfi-o'qr iFfiq Ea+rt' +i r.+ :niCa fr-qr ;trdr t t / tn case, if the order

covers Various numbers ol order in original. lqe for each o.l.o. sht-ruld. be 2aid irr lhc
li ji.iaii i"annei.- irot "irhsrinline 

iti,' Acl"ihit rle one appeal lo the Appellant Tribunal ot'

ih;' ;;?i;;;i;;ilbn ii' r ni t"":,iiia i i',o,:i. Aa 
'h; 

a;si -n. b.l is filled r o avoiil sc ripl or ra l ork r I

excising Rd. I lakh fee oI Rs. 1 
()0/ - lor ca' h.

q?n+Rtfud -qfqr q at6 ]rfuE'rq, 1975. + :re{fr r t 3;rgl{ aer vr&r ('d €er'ald 3flear 6t

-d'; d;,ft";.so # # *r*.o er"a ftf+-c'il4r ddT aGqr I "
One roor. o[ anplication c,r O.l.O. aJ rhe "ase-mar 

he, and the order of rhc adiu(li(alrnS
i'rlii,jr'ilir sfibtT'#i.aj iijrri t# !ia,np ot ns.'6.S0 ai prelr ribed under S, hedule-l iii terms ril
the Couit Fee Act.l975. as amended.

dlq1 ?1e.6. d,-frq r, c16 1'6 qrd $dr6{ yffiq ;q1qrfu-fl"r ("rrrl fdft) ftqardfr. 1932 d aFta

ue r& e<Ftra qrrd # Effia 6d drd M *r :itt afl rqra $r6B-a ffiqr srdr tl i
Attention is also invited to the rlrles coverlng theqe and other related, $-atters contained in the
Cii;i;:ri;, Extlse'iiia Se-ici Appellate Tribu"nal (Procedure) Rules, 1982'

5.E 3{fiftq qrffi +'f gfifr difu"d fr.i t sdfu-d a+mo, fdcqa 3lt{ a-frtrfra"sroffiit * fdT,

grfiil?fr Es{Ft-q id€t5a rvu-u.cb,'c.gov.in +} tg €-frd t I /
ior the elaborate. cletailed and la-tesl prortsions rPlating 1o .filrrtg of appeal. to the higlter
appellale authori[. the appt llant ma\ reler 1o the ljcparlmental \\er'sltc \\\\\\ 'ln 

( 'q!'1 ''l'

(G)
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ORD R.IN.APPEAtE

v2hzsl}vRlz]L7 Cal

M/s. Shyam Power Tech, "5hyam", Plot No' 2264-B, Hill Drive' Bhavnagar (a

Division of M/s. Shyam Ste

has filed the present aPP

(hereinafter referred to as

Central Excise, H.Q.Bhavna

2.TBrieflystated,thefactsarethatduringthecourseofsearchonzL.og,z}tz,ithasbeen

observed that the appellant is providing services to their customers by renting DG Sets since

2005andundertakingrepairs/overhaulingoftheDGsetsandMachineriesofotherstoo'

which is taxable service under the category of 
,,Supply of Tangible Goods,, and 

.,Management,

Maintenance or Repairs" services, respectively, However, on going through sT-3 Returns' it

wasobservedthattheappellanthadnotpaidServiceTaxthereonduringthefinancialyear

2008-ogto200g.l0andhadpaidServiceTaxonsomeamountthereofunder,,Business

Auxiliary Service" since 2010-11'

2.2 A statement of shri Shyam B. Khillan, Managing Director of the appellate firm was also

recorded on 2L.O9 '20!2, wherein he inter alia stated that they were providing services by

renting DG Sets since 2005 to their customers and undertaking repairs/overhau ling ofthe DG

sets and Machineries of others too; that these sets were manned by them and fuel was being

provided by the customers; that for the said purpose' they had entered with the agreements

with their customers; that they were not paying any VAT/CST/Sales Tax on the DG sets given

onrent.HeexplainedtheamountshownunderthefollowingAccountHeadsintheAnnual

Reports were as follows:-

Job Work (Contract) 'are the amounts paid to various persons who have been hired

foroperation&maintenanceofDGsetsgivenonrentaswellasoverhaulingservices

provided to other customers;

DG Sets Maintenance Expenses - are the amounts incurred towards maintenance of

DG Sets given on rent and on the ones which have been overhauled /repaired during

the period;

Labour lncome for generating power - are the incomes earned from customers to

whom DG Sets have been given on rent;

Power Plant overhauling charges - are incomes earned on account of overhauling /
Repairing undertaken for the clients in respect of their machineries'

2.3 During the scrutiny of the Purchase/Service Orders seized, it was observed that the DG

Sets were given on rent to their customers for power generation in consideration of which

the amount was charged on per unit of power generated, and in case of power was generated

less in a particular period, certain minimum amount was Suaranteed as consideration.

2.4 During the scrutiny of the invoices seized, it was also observed that the description of

services had been shown as "Generating & Providing Electrical Energy from fuel supplied by

you [i.e. Tanfac/GSL (lndia)] with the help of DG Set installed at your premises which were

operated by our employees". Further the charges for said service had been shown as "FlX" or

"@Rs.0.99 or Rs.1.12 per unit.

2.5 lnquiry was also extended to various service recipients (customers) of the appellant to

ascertain the exact nature of job carried out by the appellant. During the inquiry, it was

observed that some of the customers had purchased machineries & spares and obtained

maintenance or repair service from the appellant, whereas some of the customers had taken

Gen Set on hire/rental from the appellant.

els P. Ltd., Bhavnagar) (hereinafter referred to as "the appellant")'

eal against OIO No.1O6/AC/STAX/D|V/2016-17 dated 23'03'2077

"the impugned order") passed by the Assistant Commissioner (AE)'

gar (hereinafter referred to as "the adjudicating authority")'

6.'')-
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2.6TheappellantvideletterdatedOg'11'2Ol2informedthatduetooversight'servicetax

inrespectofBusinessAuxiliaryServiceinrespectofthreecustomerswasneithercollected

nor paid to the government exchequer during the F.Y. 2o1o-11. Accordingly, the appellant

paid Service Tax of Rs.48,091/- on the gross amount of Rs. 5,15,000/- along with interest of

Rs. 18,591/-.

T.TAnotherstatementofShriKhillanwasalsorecordedon23.08.2013whereinheinter

alia stated that the power plant was installed by them at the site of customers and the power

wasgeneratedwiththehelpofsaidpowerplant;thatconsiderationwaspaidtothemonper

unit of power generated; that certain minimum amount was guaranteed as consideration

even if power generated was less in a particular month; that the maintenance of power plant

installedfortheaforesaidpurposewasalsobeingundertakenbythem;thattheyhad

classified said service under the category of "Business Auxiliary Service"; that the

consumables i.e. Lubricating oil & Fuel oil required for power generation was being supplied

by the customers; that the cost of aforesaid consumables was borne by the customers and

was not included in the consideration paid to them;

2,sAnotherstatementofShriKhillanwasalsorecordedon0g.l.0.20l3whereinheinter

alia stated that the machineries and equipments required for generation of electricity was

supplied&installedbythematthesiteofcustomers;thatthecostofmaintenance&

operationofmachineries/equipmentssuppliedatthesiteofthecustomersforgenerationof

electricity was borne by them as it was the condition to keep said machineries /equipments in

aworkingconditionallthetime;thattherightofpossessionandeffectivecontroloverthe

machinery and equipments supplied at the site of customer for generation of electricity

remained with the aPPellant onlY'

3. Accordingly, a SCN dated 18'10'2013 was issued to the appellant proposing for

classification of machineries/equipments provided on rental basis under the cateSory of

,,Tangible Goods Service,,, & classification of repairing/reconditioning/maintena nce/

overhauling activity provided under the category of "Management' Maintenance or Repair

service,,. lt is also proposed in said sCN for demand of service Tax of Rs.9,71,182/- under the

provisionsofSectionT3(1)ofFinanceAct,lgg4alongwithinterestasprovidedunderSection

75 of Finance Act, 1994. lmposition of penalties had also been proposed under Section 77 &

78 of Finance Act, 1994 in the captioned SCN'

4. The aforesaid scN was adjudicated by the adjudicating authority vide the impugned

Order dated 23.03.2OL7 passing the order as under:-

(a}Thesupplyofmachineries/equipmentsonrentalbasishavebeenclassifiedunder

the category of "Tangible Goods 5ervice",

(b) The repairing/reconditioning/maintenance/overhau ling activity provided by the

appellant have been classified under the category of "Management, Maintenance

or Repair Service",

(c) Confirmed the demand of Service Tax of Rs.9,21,394/- under Section 73(2) of

Finance, 1994 along with interest thereon under Section 75 of Finance Act, 1994,

(d) Dropped the demand of Service Tax of Rs.97,293/- in view of benefit of the cum-

duty-Price;

(e) Appropriated the amount of Service Tax of Rs.48,091/- & lnterest of Rs.18,591/-

paid by the appellant during the course of inquiry against their appropriate head

of aforesaid demand;

(f) lmposed penalties of Rs.5,000/- & Rs.8,73,889/- upon the appellant under Section

77 &78 of Finance Act, 1994, respectively'
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5. Feeling aggrieved, the appellant has filed the present appeal on the following

grou nds:-

o The CBEC vide circular No. 334/1/2008-TRU dated 29.02.2008 clarified regarding the

scopeof,,SupplyofTangibleGoodsforuse,,nolongerhadpossessionoranycontrol

over such DG sets/equipments and thus the installation of DG set in the customer's

premises for the production of electricity is not in the nature of supply of tangible

goods like machinery, equipment or appliances;

oTheagreementclearlystatesthattheDGsetsinstalledinthepremisesofthe

customer shall be operated or shut down as per the requirements and direction of the

customer. Thus, the effective control and possession of the DG Sets lies with the

customers during the material period;

rThetaxableeventistheactoftransferofrighttousegoods'Therefore'ifthe

agreement is entered prior to 16 05'2008, service tax would not be payable under the

cateSory of "supply of Tangible Goods for use service"' even if payments are made

subsequently.lnthiscase,theappellanthadenteredintoanagreementwithM/s.GSL

(lndia)Ltd.forthesupply,installationandproductionofelectricityinthepremisesof

M/s GSL (lndia) Ltd. on 06'11'2005 for a period of three years from the date of

commencement of the trial production of power/electricity. Further, after the expiry

of the said agreement, the appellant entered into an oral agreement with M/s' GSL

(lndia)Ltd.forthecontinuanceoftheagreement.Therefore,theappellantsupplied

DG Set to M/s. GSL (lndia) Ltd prior to 16'05'2008 and since the taxable event

occurred prior to 15.05.2008, no service tax would be levied on the subsequent

PaYments;

olnasimilarsituation,thecBEc,videCirculardatedog.oT.200lissuedfromF.No.

Bll/l/2ooo.TRUclarifiedthatincaseofleaseorhire-purchaseagreementsenteredinto

priortotheimpositionoflevy(priorto15.07.2001)willnotbeliabletoservicetax,

providedtheproperty/goodshasalsobeenreceivedbythelesseepriorto16.0T.200l.

The ratio of the above circular is applicable in full force to the case off the appellant'

lnthisregard,theappellantrelieduponthefollowingdecisionspronouncedbythe

hi8her aPPellate forum:-

(i) coromandal Finance co.Ltd. Vs. commr. of commercial Taxes, A.P., Hyderabad, as

reported in 2001 122 STC 0538 H C'-A'P';

(ii) Mod Mundipharma Pw. Ltd Vs CCE, Meerut' reported in

2009(1s)STR713(Tri'Delhi);

(iii) 20th Century Finance Corporation and Anr. Vs. State of Maharashtra, reported in

2000 6 sCC 12 S.C.;

(iv) Petronet LNG Ltd Vs. CCE, reported in 2013 TIOL 1700 CESTAT Del;

ln any case, no service tax can be levied on the income earned under the invoice dated

01.05.2008 raised by the appellant on M/s. GSL (lndia) Ltd, since the taxable category

of "supply of Tangible Goods" Service was introduced only w.e.f. 16.05.2008;

The consideration was received by the appellant for generation of electricity and on

the basis of the number of units of electricity produced by the DG Sets during the

specified period of time;

The appellant had voluntarily been collecting and paying the service tax on the activity

of generation & distribution of electricity within the customer's premises under the

a

a

a

category of "Business Auxiliary Service";
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. Electricity is clearly recognized as 'goods' under the VAT law and electrical energy is

included under schedule-l to the Gujarat Value Added Tax Act, 2003 at sr.No. 21.

Therefore no VAT is levied on the sale or purchase of electrically energy. Hence, no

service tax can be levied thereon. ln this regard, the appellant relied upon the

following judicial pronouncements:-

(a} CST, lndore Vs' Madhya Pradesh Electricity Board, Jabalpur, reported in 2002 TIOL

226SCCf;

(b)StateofA'P.Vs.NationalThermalPowerCorpn.Ltd,andorsetc.,reportedin2002

TIOL 107 SC CT;

r The activity of generation of electricity carried out by the appellant amounts to

manufacture as defined in section 2(f) of Central Excise Act, 1944. Accordingly,

,Electrical Energy, is classifiable under CETH 27160000 of CETA, 1985. Hence, Service

Taxcannotbeleviedthereon.lnthisregard,theappellantrelieduponthefollowing

judicial pronouncements:-

(a) Mahindra & Mahindra Ltd', reported in 2005 (190) ELT301 (Tri'-LB);

(b) fvf/s. Neo Structo Construction Ltd Vs' CCE, reported in 2010 (19) STR 361 Tri';

(c)M/s.orientPaper&lndustriesLtd.Vs.orissastateElectricityBoard1989(42)ELT

552 (H.C'Orissa)

(d) M/s. CMS (lndia) Operations and Maintenance Co' P Ltd' Vs' CCE' reported in 2007

(7) STR 369 Tri.;

. The appellant had neither charged, nor collected any service tax durin8 the F Y' 2008-

09 & 2009-10;

o GettinB itself registered subsequently was purely a voluntary act and in no case it

altersthelegalpositionofthetaxabilityorotherwiseofaparticularservicecategory.

.Thetransmission&distributionofelectricityisexemptedvideNotification

No.11/2010 dated 27.02.2010;

o There was ctearly no case of any fraud, collusion, wilful statement, suppression of

factsorcontraventionofanyprovisionswithanintenttoevadepaymentofservice

tax.Accordingly,extendedperiodcannotbeinvoked.Theappellantrelieduponsome

of the judicial pronouncements in the matter;

. In view of the above, the interest and penalties upon the appellant were also not

imposable.

6. Personal hearing was also held on 13.03.2018, wherein shri Vishal Parakh, cA

appeared on behalf of the appellant and reiterated the submissions made in the appeal

memorandum.

7. The appeals were filed before the commissioner (Appeals), Rajkot. The undersigned

has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case

of appellant vide Board's Circular No. 208/612017-service Tax dated 17.10.2017 and Board's

Order No. O5/2017-service Tax dated L6.11.2077 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. I have carefully gone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The question, to be decided in this appeal, is as

to whether:-
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r Renting of DG sets is classifiable under the category of "supply of Tangible Goods"

Service;

o Repairing/overhauling of the DG sets and Machineries of others under the category of

"Management, Maintenance or Repairs" Service;

. Extended period can be invoked in this case;

r lnterest & penalty can be imposed upon the appellant'

g.lnthisregard,lfindthattheappe|lantisinstallinEDGsetsatthecustomer,spremisesfor

the production of electricity, and the consideration was received by the appellant on the basis

of the number of units of electricity produced by the DG Sets during the specified period of

time. The DG Sets installed in the premises ofthe customer shall be operated or shut down as

per the requirements and direction of the customers' Thus' the effective control and

possession of the DG Sets lies with the customers duringthe material period'

10. ln this regard, the cBEc, vide Circular No. 334/1/2008-TRU dated 29.02.2008' clarified

th at: -

.,Tronsfer of the right to use ony goods is levioble to soles tox / vAT as deemed sqle of goods

[Article366(2gA)(d)oftheconstitutionoflndia].Tronsferolrighttouseinvolvestronsferof
both possession ond control ol the goods to the user of the goods'

Excovotors, wheel looders, dump trucks, crowler corriers, compoction equipment, crones, etc',

oflshore construction vessels & borges, geo-technicol vessels' tug ond borge flotillos' rigs ond

high volue mochineries ore supptied for use, with no legol right of possession ond effective

control.Tronsoctionofotlowingonotherpersontousethegoods,withoutgivinglegolrightof

possession ond eflective control, not being treoted os sale of goods' is treoted os service'

proposol is to levy service tox on such services provided in relotion to supply of tongible goods,

inctuding mochinery, equipment ond opplionces' for use' with no legol right of possession or

effective control' Supply of tongibte goods t'or use ond levioble to vAT / soles tox os deemed

sole of goods, is not covered under the scope ol the proposed service' Whether d tronsoction

involvestronsferofpossessionandcontrolisoquestionol|actsondistobedecidedbasedon

thetermsofthecontroctondothermoteriot|octs.Thiscoutdbeoscertoinoblelromthe|oct

whether or not VAT is poyoble or poid'"

11'lnviewoftheabove,lfindthatsincetheappellantnolongerhadpossessionorany

control over such DG sets/equipments, installed at the customer's premises for the

production of electricity, it is not in the nature of supply of tangible goods'

|2.lalsofindthatinthepresentcase,theappellanthadenteredintoanagreementwith

M/s. GSL (lndia) Ltd. for the supply, installation and production of electricity in the premises

of M/s GSL (lndia) Ltd. on 06.11,2005 for a period of three years from the date of

commencement of the trial production of power/electricity. Further, after the expiry of the

said agreement, the appellant entered into an oral agreement with M/s. GSL (lndia) Ltd. for

the continuance of the agreement. I also find that "supply of Tangible Goods Service" was

included in the taxable category of services w.e.f. 16.05.2008 and the taxable event is the act

of transfer of right to use goods. Here, in this case, the appellant supplied DG Set to M/s. GSL

(lndia) Ltd. prior to 16.05.2008 and since the taxable event occurred prior to 1.5.05.2008, no

service tax would be levied on the payments under the category of "Supply of Tangible Goods

Service", even if payments are made subsequently. ln this regard, I rely on the GBEC circular

dated 09.07.2001 issued from F.No. Bll/l/2000-TRU, wherein the Board has clarified that in

case of lease or hire-purchase agreements entered into prior to the imposition of levy (prior

to 16.07.2001) will not be liable to service tax, provided the property/goods has also been

received by the lessee prior to 16.07.2001. The ratio of the above circular is applicable in full
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force to the case of the appellant. ln this re8ard, I also rely upon the following judicial

pronouncements;-

(i) coromandal Finance co.Ltd. Vs. commr. of commercial Taxes, A.P., Hyderabad, as

reported in 200L 722 STC 0538 H.C.-A.P.;

(ii) Mod Mundipharma P!rt' Ltd' Vs' CCE, Meerut, reported in

2009(15)STR713(Tri.Delhi);

(iii) 29th Century Finance Corporation and Anr. Vs. State of Maharashtra, reported in

2000 6 scc 12 S.c.;

(iv) Petronet LNG Ltd Vs. CCE, reported in 2013 TIOL 1700 CESTAT Del'

13. As stated above, the appellant is installing DG sets at the customer's premises for the

production of electricity, and the consideration was received by the appellant on the basis of

the number of units of electricity produced by the DG Sets during the specified period of time'

Electricity is clearly recognized as '8oods' under the VAT law and electrical energy is included

under Schedule-l to the Guiarat Value Added Tax Act, 2OO3 at Sr.No. 21. Therefore no VAT is

levied on the sale or purchase of electrically energy. Hence, no service tax can be levied

thereon. ln this regard, I rely upon the following judicial pronouncements:-

(a)CsT,lndoreVs.MadhyaPradeshElectricityBoard,Jabalpur,reportedin2002TloL

226 SC CT;

(b) state of A.P. Vs. National Thermal Power corpn. Ltd. and ors etc., reported in 2002

TIOL 107 SC CT;

t4. I also find that the activity of generation of electricity carried out by the appellant

amounts to manufacture as defined in Section 2(f) of Central Excise Act, 1944. Accordingly,

,Electrical Energy' is classifiable under cETH 27150000 of cETA, 1985. Hence, Service Tax

cannot be levied thereon. ln this regard, I rely upon the following judicial pronou ncements:-

(a) Mahindra & Mahindra Ltd., reported in 2005 (190) ELT301 (Tri'-LB);

(b)M/s.NeostructoconstructionLtd.Vs.ccE,reportedin2010(19)STR361Tri';

(c) M/s. Orient Paper & lndustries Ltd. Vs. Orissa State Electricity Board 1989 (42) ELT

552 (H.C.Orissa)

(d) M/s. CMS (lndia) operations and Maintenance Co. P. Ltd. Vs. ccE, reported in 2007

(7) STR 369 Tri..

15. ln any case, no service tax can be levied on the income earned under the invoice dated

01.05.2008 raised by the appellant on M/s. GSL (lndia) Ltd, since the taxable category of

"supply of Tangible Goods" Service was introduced only w.e.f. 16.05.2008

16. On going through the Para 85 (Page 22) of impugned order, I find that the adjudicating

authority has confirmed the demand of Service Tax of Rs.8,25,798/-, payable during the F.Y.

2OO8-09 to F.Y.2009-10 under the category of "Supply ofTangible Goods" Service, and Service

Tax of Rs.48,0921-, paVable during the F.Y. 2010-11 under the cateSory of Maintenance &

Repair Service. I also find that the appellant had already paid Service Tax of Rs.48,091/- on the

gross amount of Rs. 5,15,000/- along with interest of Rs. 18,591/- leviable thereon, vide GAR-

7 Challans dated 07.11.2012 i.e. during the course of investigations & before issuance of the

SCN dated 18.10.2013. I also find that the amount of Service Tax was quantified on the basis

of appellant's audited annual reports. lt means that there was no intention of the appellant to

evade payment of Service Tax levlable theron. Further, the appellant has voluntarily paid the

amount of Service Tax before issuance of SCN. Accordingly, the provisions of Section 73(3) of

Finance Act, 1994 will attract wherein it is stated that no SCN was required to be issued when

Service tax along with interest has been paid by the assessee before issuance of SCN. ln this
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regard, I rely upon the the judgement of the Hon'ble Tribunal in the case of M/s' Rolex

LogisticsPvt.Ltd.Vs,Commr'ofS'Tax,Bangalore'asreportedin200g(13)S'T'R'147(Tri'-

Bang.), wherein it is held that 'Show couse notice bosed on bolance sheet ond other

documents mointoined by ossessee - service tox regulorly pqid ond returns liled ''Extended

periodfordemandnotinvocoble"'lalsofindthatlalsorelyupontheseveraljudgementsof

higher appellate forum on this issue wherein it is held that penalty cannot be imposed in the

case where the amount of Service Tax along with interest is paid before issuance of SCN'

t7.

18.

ln view of above, I set aside the impugned OIO and allowed the appeal'

The appeal filed by the appellant stand disposed of in above terms'

R. BALBIR S

ADDITIONAL

Azu,ryM

Date :

N]L
NERAL

V'
s),

.03.2018
t.No.vzlL25l1vtl20L7

BY RPAD.

To,

M/s. Shyam Power Tech,

"Shyam", Plot No. 2264-8, Hill Drive,

Bhavnagar

Copy to :

L The Chief Commissioner, CGST & Central Excise' Ahmedabad Zone'

2. The Commissioner, CGST & Central Excise' Bhavnagar'

3. The Commissioner (Appeals), CGST' Rajkot'

4. The Jurisdictionaf Oeputy / nssistant Commissioner' CGST & Central Excise' Bhavnagar

5

6

Com missionerate;

The Additional / Joint Commissioner , Systems' CGST' Rajkot;

Guard File.


