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Passed b1 Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.

3{fu"€qaT +irqr retr.rb-+.i.9. (\rfr&.) f-ao trsr..l"rre t er€r c} dt 3iifts yr}er s.

.9/?.rre-\q.4. har+- tq.rr.r.ru 6 rr+wur fr, si sfrfr{ R-t, gqr r5rffi*m r{(rdT ff.
3r64ilqrd .,tffrd $-c +i tr.a yfuF-q-q rqev SI trrrz,,, i,fiq yaqrd 1:6 jrfuBsq tsuc #r trRr

.:,r t rrrala d fr ,B 3rffi * H<:i fr sriqr qrR:a rr? * y*q t 3tq'd srffi * w *
f;-q-ra F"qr rrqr t

ln pursuance to Boards Nolificatlon No. 2612{11.7 C.Ex.(NT) dated 17.10.217 r('ad
rvith Board's Order No. 05/2017-ST dared 16. 11.2O17, Dr. I3albir Singh, Additionai Dire{rtor
General of Taxpa.l er Servir:es, Ahrnedabad Zonal Unit, Ahmedabad has been appointe.l as
Appellate Authoritl lor the purpos(: o[ ltassing orders irr respect o[ appeals filecl unrler
Section 35 of Central [!xcisr: Act, 11]4+ a (l Section 85 oI the Finance Act. 1994.

JT 
^ia rrf,di s,q:rd 3nffid/ Jq{f,d/ [6r+6. :n+ra 4-6-:t J(sr( e]6/ sdr6{ {rf,+t-c i dl}Errrq

/ rlltlTqrFl | a?r{r fT{IcIISld JrU rrd 3{Ieer € $Sa:
Arising oui of above rnentioned OIO 'issued bv Adrlitional/ Joint/ Deput\, / Assistanr
Commissioner, Central Excise / Scrvice Tax, Rajkot / Jamnagar / Gandhidham :

3I+dr[-dt & cffi 6f ar;I (rE qitT /Name & Address oI the Appellants & Respondent :

M/s Utkarsh Bars P. Ltd,, Plot No. 725,clDC, Bamanbore,Dist : Surendranagar,

(A)

(i)

fo urlrr1rfi-q d EqE-d 6lg "qtrd ffifBa aftS d *-++-a crEr+rfr / wrfu'ryqr 6 srn
:rfi-a ar{{ +-{ szFdr tt/
Anv pelsott agqrit'r ed br thrs Order in Appeal rnar lile an appeal to the appropriate autlroritr
in th'e follou'ifrP u ar'.

Sfar tp+ ,*ffiq r.cTq el6 (r-d €-df+{ }ffiq ;qrqrfu*pr * cF 3lq-d, *;ffq y.qle sr6
i{F}F*a ,194+ fi rrRT-358 * ri,rl-a qo Bm srfuG-cq, tgga *r t,,T{r 86 - 3r,+,ia
fr.qfrfua ua6 St ar 66dI t t/
Appeal to Customs, Excise & Ser1'ice'l':rx Appellate'l'ribrrnal uncler Section 35U of CEA, 19.1.1

/ Under Section 86 of the Pinance Ac1, 1994 an appeal lies to:

ffiorur CFarrd S uref*ra {nfr rTrrd g-pr era. a;*q :;,qrq-d q16 t.d €-dr6{ xfff4
;elznffi fi ftslq qrd. ire .ar* a 2. irrl e -q.ls. r$ Ar'd 61 fr'arff uri6v u
The special bench of Customs, l,,xcisc &, Sen ire T.rx Appellate Tribunal of West Blr.rck No. 2.
R.K. Puram, Ner,r, I)elhi in all filatters relating to classiliitrtion and valuation.

3qtt+a cMd r(u) fr rarq enr Jrdrdi t :rsrEr *s F?ft 3rft $-qr qr6, s-fi-q 3?qrd 11"4 [d
t-drsr{ sffiq ;uaftrtu 

^1fur) Sf cf?Ys &tfiq frB-+r, . Effiq'66 e5+rcfi srf,m'3{grdl
3rdTrdrqK- 32".t€, +) fr arfr aGq r/

To,lhe West,regiorrgl henr h ol Cusronrs. Excise & Sen ice Tay Appellare Tribunal lCl-.S lAT, al.
2"d Floor. Rharrmali Rhar'an Asanra Ahmedal-rad 380016 in case of appeals oiher rharr as
mentioneld in para I (al abor.e

(ii)



(iii)

(B)

(i)

(ii)

t1\

:rffis';qrqrfr-flnT t sqer rr{to qrad wA 6 6a a;d'+ :tqrd eI6 (vfi-fl ll;Trqr{dt, zoot,
& fr+a- 6 fi 3rd-rtd frqiftd Bv a4 "qq{ oa-e +t qR cfu fr a* Br4T arar EG(' r rrrA t
rq t 6-q t'+ cft t srq, rO r.c6 qF6 di ai,T ,"qrfr fir aYeT 3ll{ drn"I 4a ral-ar.. wu s

ars m sg$ .Ffr, 5 drrr sc(r qr 50 frro w(' a;F 3{qqr 50 dru sct' n- 3{86- t d mact:

1,000/- sqi, 5,000i- rqs 3{qdr 10.000/ cc} or Fnrtfta d;n ?lia 6t cft {d.m *tt FruiR-a

ere6 6l fi?rard, sqfuf, :rtrrq ;erqritr-flrT 6r qnsr + [fld6 {frFdr fi a-rff fr E-S sfr

i+r6Bn;n #r * d-m rqro rrft tuifud d-m drqc ildnr E;qr frrel aiGq t mifua sTqd 61 :Iffna.
d-+ 6t rs rnur fr 5lar orfm ro F-dE.d 3lffiq ;qrqiftI-+-<q 6r erR{r F2ra t I +.trrrd-3fie?'
(€a 3fidg h frs $ridd-q, * ql?r 500/- wt' 6r Fqift-d 116 -rff ei{.;Tr ilrn t/

The aooeal to thc Arrnell.rtL Iriburral slrall be Iiletl in ouadruulicate in form EA-.1 / as
nrescri6ed undcr Ruli 'tr ol Ccntral Lxcise lApprall RLrles,' 2001'and shall he accompanie<l
aqainst one rrhich at least sltould be a,^corirhanied br a l'el oI Rs. ].000/- Rs.5000/ .

R"s. I0.000i- \\heri irmuunl o[ rlutr clcnrarrd, inti'resr, t)enall\ /rcfund rs upto 5 L;rc.. .i Lac t,r
50 Lac arrd abov. 50 Lac resrrerfirelt in tlre furnr of r ross'erl lrank rlra{l rn lirrour ol Asst.
Resistrar o[ brarrclr ,rl ant rruminai,'d prrbli| s(.tor bur']k of tlre place lrherc llrc br-nch oIanr
noininated public secloi' lrank ol thc lrlacc r!here the bench'ol the Tril)unal rs sitttated.
Applrcation ilade lor qranl ol sl.r\ shall lr ar comr::rnierl l,rr a iee of Rs. 5o0/
yqHfq aqrarfffr{q 4; gsqr 3{grd. fdra :in'1;iqp tqq + +-t trRr 86(1) fi lrdJt?r €iir6{
f;ilq+erdt, 1994, & fr+a 9111 t rild Ftftra qrd s.'f.-s * qR cfut fr 6t ar q*2fr r.a vs*
{rq Bs yrtsr fr Et< gqd ff ,Rfr d. ir-SI cfr sRr fr {iilra +t (r;rfr t q-6 cfd qrTrDd

6t-ff Elfrrr) 3l1T tf,i t *'q * qifi a-6 cF + qnr, s6r Q-dr+T 4I aia ,qre ff qftT 3ir drrrqr
rrqr tr4lar $gq 5 drg 4r J6$ 6s, 5 arcI {c(r sI 50 drg dc(r iFF 3rq-dT 50 druI 5cq t
3itu6"t d rqer: 1,000/- sq$, 5,000/- t.rd rRrcn 10,000 5q4 ar huika wtr ere.6 6r cft]
sera atr frql'fta qra 6r er4all;I [qfud i]ffiq St rrtn * €6r{fr {ft-€crT fi
arq t Gd sft ert*a-+ el.{ t d-6 ildRr drft W+-d f+ grrc all{r B-qr arar uri6r, I ridfuf,
SIFC S'I EI4?IEI d-+ Sr 

=q 
rnsr ii fr;T qrffl';l-6T €.sfu-d 3rfie'q ;qrerftI-6{oT fi qnnr Rra t t

{AIJET r&r 1Fa 3fr-er) t filq 3nidd-q{ t €Rr 500/- {cq 6r frtj'fua ?rFF }rT 6t;rr dar rl

The aooeal unrler su b sect ion I I I r.r[ Section 36 o[ tlre Finartce Acr. I 994 . t r,, t]re Anocllatc
TribunAl Shall be liled in ouaditrblrcate irr Form S.T.5 as nrcscribed undcr Rtrlc 9tl'l'oI rht
Sen,ice Tax Rulcs. 1994. ahd Sha"ll hc accomoarrrrd [.,r a cbor of the order aooealcd apairrsl
(one of rlhich shall be ccltrfierl rop\laird sh,,uld bc hccom'parried bt a l.es'6f Rs. 1000,
rrhere the amounl ol sen icl. ta\ r\. rhtcrtst dcmanded & rrerralrt ler icd ol Rs. 5 l.akhs or less,
Rs.5000/- rrhere the arnount of sr"nicc I irri & inlerest demarided & penaltr leried is rnort'
than five lakhs bLrt not cxcet'dinq Rs. Fiftr Lakhs. Rs. 10,000/ uhere lhe amounl o[ sen icr-
tax & interest demanded & penaitr levieLl rs more than fiftr Lakhs rupees, in the [orm of
crossed bank dra[t in iarour' ,rf the Assislirnt ReRjslrar ot ihe bench r-rf rrt-,minat.,d Publrr'
Sector Bank of t-ht' plat e rrhere tlre hench of Tri5unal is situaled. / Application made for
granr of slar shall be acr ornpanierl ll a fer- o[ Rs.500/ .

h.a $frB-qq, 1994 6T qrr 86 6r :;q-qnr3fr (2) r'q (2A) t 3id?td c$ 61 4fi 3rfrfr, t-d'r6{

fiffi, i994, + B{q' 9(2) ('d 9(2A) t a-aa ftfft-a qqi s.r. 7 * 6I dr siirft (rd r{r} sEr
3rr{f,d, *dq -csr{ 116 3{lrdT }l rq4-d 

(irtrfr), a-ffq iaqr6 qrffi fqRr crkd :rretr fi qF qi

sd-rd st (rmA t (rfi qia qerFrd E)-ff qrGr) fi sn++a qdRr s6rJr6 ]rgf,d JRrdT icqf,d
*dq r.qrd er6/ Q-dr6{. 6t JtrIq ;qr4rft-sinr +l xrfrf,d rs 6-ri 6r ft{ir il-i ilA }rei 6I
cfr si €Er d {idrd 6{fr ilrfr I /
The appeal under sub section {2) and (2A) o[ the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescrilrerl rrnder Rule q (2) it, c)(2A) ol the Senrce Tar Rules. 199 t 2n6
shall be accompanred h-r a copr of order of Commissioner Central Excise or Commissiuner.
Central Excise (Appealsl (one of r.rhich shall l-re a certified copl)and copl ot rhe ord.'r passerl
b\ lhe Commissioner arrthorizing the Assistanr Commissioner or Deput\ Commission*r of
Cenrral ExciseT Senice Tax ro file rhe appeal before the Appellale Tribunal.

dr+r tra, *;frq r.qr r,'"a r.o €-ar+l ytrrq srftr6{"T (€:F-c) fr cfr 3frt + }ird-d d *;diq
iiql( fl6 3rft]F'q-n' 1944 Sr qRr 35vs'* 3fd?rd. di 6I ffiq :rftB-qq, 1994 frr rrRr 83 *
3rE"td d-ErsT +i afr aq 6r ,B t, fs 3ne?r t cfi 3rSrfr"s crfr-m{oT A 3{frfr +-ce +rqzr rcqr(
ar6/+dr 6{ arrr + tohrm 1r0v"), J6r qia- a-d qatdr ffid t, qT 

{aiar, ". 
+-* o"tot

6drR? t, 6r eTrard fu-qr drq, ded Fs ts trnT + fud ;rqr ffi dri arh gSffid iq rfei dq
6i-s Fc(r t rfu+ a 6|1

iffiq raqr la ua i-+r+r * 3ra?fd "41?T fuq 4q atE6- * G-F ?nF-i{ t
(i, URT ll fi * jrrata r+-s

{ii) ffi+e ran ffr fr 4S rroa uPt
(iii) Cair d-rTr fffi * ftTfr 6 &:.arla -q {arq
- derd {d fu tro um *-crdtna ffiq (s 2) :rft}f}+a 2014 * 3{I{s+ t c_6 E-m 3tffiqqrffi + sffqi FdErrrrrrfr F?Frfr 3rfr (rd 3rfid +t aq a& oHu

For. an _a.ppeal to be hled bctbre the ctrsrAT. under section 35F of the central Excise Act,
1944 lthich is also madc applicable to Service Ta-r under Section 83 of the Finance Act, 1994,
an appeal against_ this order shall lie before the Tribunal on payment of 10% of the dut\,
demanded rrhere duq or dutr and penallr are in dispure, or penAltv, rrhere penallr.alone rs iir
dispute. provided t he amounr ol pre dcposit pal able rlould be sul_,.iecr to a ceiling rrl Rs. l0
Crores,

Under Central Excise arrd Sen ice'fax, "Dutr Demar.rded" shall include :(i) amounr derermrncd rrrrdcr Section I 1 D;
(ii) amounl ol erroneous ( enrar Credit raken:
(iii) amount par able under Rule (r of the Cenvat Credit Rules

.. - provided lurlher that lhe provisions rlf this Secrion shall not anplr tr, lhc srar
lppl]l.allon and appeals^ pcncling l.rcfore a[\ appcllilte authoritr prior to the io'mmerrcemenl df
the Finance {No.2) Act, 2014.



(c)

lrtf
flrra TF6R *t q-afrarur 3nifi :

Revisiotr aoolitation to Government of India:
rs nrarr #'cafrsTuTqi?-+r ffifua qrq-fr d. aifr'q raqr4 cm xfrG-{q, t.tg+ fr qRr

358E, fi q?rq'qrf,-s & 3riltrd rr+r gfua s{rtd sf6R. qilfrflrT 3{r+(; fsr$. faid prmq. rrse
frBrTaT, d$ am-oifi-aa frc srf,f,. {sd ErJr, +$ ftffi r ri;oor, +t A-qr ;nar qGr'r I
A relision aDDlication li(s Io lhc Und,'r Secrelarr. lo lhe Gorernmenl of lnrlia. Rcrisiorr
Aoolicarion Uirit. Ministn o[ Iiinirnce. DeDartment of Re|enue. 4th Floor. Jeer an Deen
Bi,ritdins. Parliament Streel. Nerr. Delhi 11000 l. undcr Ser'lion 35EE of the CF-A 1al-.1 iir
respect"o[the follorring(ase! 11o\enred b\'[irst pro\isuIo sub seclion {l)ofSection 358 ihirl

qfr qra S G;fr r+sra + qrqd fr. J6r ;rs-{nd R-fi qrd s) Erfi +T-{gri S crdR n6 S'qrra.ra
* attra qr E"fi +q +nori qr fur Bd'('a; s.sR rrd d qTt ersT{ ar6 cr{rrFrf, t *ira, qr CrS

irERrptqrsrsnurtqra t q+rsrq ta]Ta Bd +miri qrffi ]ril {6 d om t r*;sra
s arFr TT ti
In case of anl loss of goods. rvhcre the loss occurs in transit lrom :r facton, to a l,archousc or
to another ldcton orIom one rrarehouse lo anolhcr durins ll]e coursc bl urocessrns ol th(]
goods in a u'areh6use or in storage s-hether in zr facton' or in"a u arehouse

e+na t er6{ ffi {rsg qr e}'r +l ffia rr rd ara * faffilT fr rqf,d r.A Hrd q{ Brt 4*
Adq r.qr T6 + qd (ftdz) * arrd fr, st a{r.d * qror E;fr {E,it &t d Hrd ff rr$ Hl

In case of rebate of dutv ol'excise on soods exDorted to any countn or territon, outsidc India
of on excisable materiAl used in the"manufatture of the'goods lihich are elported to an\
countn' or territon. outside India.

qfa r.sn eIffi 6r :Irkrrr f+T ft-dr slrrd a; dr6{, ilcrd qr elcrd +} om ffia fuqr 4q: tl i
ln case of g"oods ext'orted outsrdc India .rpo.i to Nepal or Bhrtur-r, u'ithout par-ment o[ dut\.

(1)

(iv) HBft'drd rcqrd t Jaqrd;r qt6 fi cr?rdrd S
t'rfinaf t irdfl ar;zl 6r d t gk tt :nter
r9q8 6r qRr 109 * rqm F-qa Sr 4.$ dr{ftq

(ii)

(ii1)

(.1

("i)

(D)

(E)

(F)

fdB;il
l4 2).

tti
Credit of an\. dutt' ailowed to be nt of excise

provlslons of this Act or the Ruies marl under such
(Appeals) or or after, the date appointed under Sec. 10

utilized towards paYme dutv on final prod Lrcts
order is n:rssed br the
9 oI the Finance (No.2)

under the
Commrssloner
Act, 1998

lqn-+-d sri{d fr q} c'fA-qi qin ssqr EA,g fr, ;t *r #frq rccrq;r el6 (3rq-d) B{ffr+&.
2001. + fr+q s fi riilfu EfAfAq t, gs :nier + qnEoT t r an t #rd fi arfr urfrv r

3qn"+-d 3ndz,d t srq rya vrlqr E sfia yrfu fr d cF'qi €Frra8r srfr nTBr't u* 6 q'-fr-q

3isrd ar6 rfuft'+a', t'daq fir elrn 35-EE * rca Ftfka ?16 61 3rilwfr * s'rF"r + d-{ q{
rR-6 # ctr €Fra fi arfr arfiqr I '
The above aDDlication shall be made irr duolicate in Form No. EA 11 as soecified rrrrder Rulc I
of Central Eicise lADpcalsl Rrrles, 2001 riithrn J months from thc dare on nhich rh" order
sousht to be aooealecl agarnst is communicalerl arrd shall be accomoanied lrr trro cooies eaclr
oI the OIO antl Order-lii-Appeal. ll sl)ould also lre accomDanied b\ a coD\' o[ TR 6 Challan
evidencing pa) menl oI presiiiberl ft e rs prcscril]erl rrnder Section J5-LE ol CEA, l9{1, under
Major Head of Account.

c-frftsTur 3{rtda t urer ffifua Bqika rm fir 3rTq?fr 4r arfr aftq t

ff sa-ta I+rI (rm s6 5q$ { i€t ma fr A sc-n 200/- fi crrrdrd'fu-qr sN 3ik qft .silrt
16;r (?F ss 5q$ t ;q61 6 d) srt 1000 J 4r srrrdr4 B-qr drq I

The revision application shall be acr ompanjed tr a fe. ol Rs. 2OOl \\here the amoul)t
involved in Rupces One Lac or less and Rs. 1000/- rrhere the amount involved is r.tore than
Rupees One Lat.

qfr 5s Snht d 4;$ {d miqtl +r sqrder t d q-at-+ qor Jne?r *'ft(' qri6 fl errrinm. lqgf,d
aar t fu-qr anr qrG-qi f€ azq & di ac efr fi fr-or ,ifr 6rq t ila-i fi'Ra q?rft?rft 3rqr#q
rqrfu+{uT +t r.+ srfta qr **q sr*rl +f !-6 3{ri{d fu-qr drdr t t / r" case, if the orcler
corers rarious number s r-rl orrler- in Oriqinal, fee lor each O.l.O. shoulrl be naid in rhe
aforesaid manner, nol \\ilhslanding the lac'1 lhar the one aDneal to the Aooellanr'fribunal or
lhe.one applicatio.n to the ( enlr3l Gor t. As the case mar be.'is filled ro avoib scriptoria rrork if
excising RS. 1 lakh lec o[ Rs. I00/ lor each.

qq:F'Rr)fu-d ;qrqrdq r1a sFla-r+, 1975, t Jrq -sfi-t + 3{;Rrr{ {ar anfqr rrE rerra:nhr *r
cF w frtritad 6.50 &$ or ;qrqrfrq ?f6 fuf+-c'd:n 6o aiftvr / '
One copl qf _Applicalion or ().1.O. ad tlrc ,.asc mar be, and the order of rhe adiudir arins
a.ulhont\ s-!all- beqr^q_courr lee starnp ol Rs. 6.50 ai prescribed under Schedule-l iir rerms oT
lhe ( ou11 l.ee A.t,l q /J, as amended.

firt r;a. *ffiq r.qrd rrm re Saff,{ rffiq -qqrfu-+rq {+r+ iafuy ftq-prcrfi. 1982 fr dEd
(rd 3#t {-dFrd artrdt +Y €i}qia-d f,ai sr} F?rdt fi:rtr efr rqra Jr+trd ftr€r drdr tt ,

,4ttention is also invited to the rulr.s colering theqe and other related matters contitincd in the
Customs, Excise and Service Appellate Tribu"nal (Procedure) Rules, 1982.

3-a 3Tfi&q qrffi +i 3lq["d ilfud *-ci S sqB-d eqrqo, F+cra Jlt{ 4fi;ril4"wEtnat t faT.
3fril?fi fr"en?tq' aE \rlrgz u.!v!i,. cbec. gov. in 6t fg ufiA t | /
For the elaborare. derailed and latesr Bro'rsions^relating to filing of appeal to the hrgher
appellate authoril\. the appellanl mar reler to llle Depanm?ntal rre6sire urrirr r lr.c g,,r llr

(G)
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ORDER IN APPEAL

M/s.UtkarshBarsPw'Ltd.,PlotNo.T25,GlDcEstate,Bamanbore,Taluka-Chotila,Distt..

surendranagar (hereinafter referred to as "the appellant") has filed this appeal aSainst the olo

No.32to33lDemand/20t6.17dated28.02,2077(hereinafterreferredtoas,.theimpugned

order") passed by the Assistant Commissioner, Central Excise Division' Surendranagar

(hereinafter referred to as "the adjudicating authority")'

2. Briefly stated, the facts are that two Show Cause

29.08.2016 were issued to the appellant alleging that:-

Notices dated 14.03.2016 &

.DuringtheperiodfromFebruary,2olltoAugust'2015&September'2015toJuly'

2Ol5,theappellanthadwronglyavailedCENVATCreditamountingto

Rs.75,52,7561- & Rs.46,239/- of service tax paid on inward & outward

transPortation services;

rSaidservices,beingusedfortransportationoffinishedgoodsbeyondtheplaceof

removal,arenotcoveredinthedefinitionofinputservice,asdefinedunderRule

2(l) of CENVAT Credit Rules, 2004;

r outward transportation on final products is a post manufacturinS activity;

o said rule has specifically been amended vide Notification No. 10/2008-cE (NT) dated

10.03.2008 by which the words "clearance of final products from the place of

removal,,havebeenreplacedbythewords,,clearanceoffinalproductsuptothe

place of removal".

o The clearance is at factory gate viz. Place of removal as defined under section

4(3Xc) of the Central Excise Act, 1944;

o Accordingly, the combined reading of above Rules/section, credit thereof cannot be

allowed to the aPPellant

Both the SCNs, therefore, inter-olio demanded CENVAT Credit wrongly availed and

utilised along with interest and further proposed penalty from the appellant'

3. The Adjudicating authority, vide the aforesaid impugned order, confirmed the demand

of wrongly availed GENVAT credit of Rs.7,74,268/- on outward transportation of goods along

with interest thereon and imposed equal penalty thereon on the appellant' However, the

adjudicating authority dropped the remaining demand of CENVAT Credit of Rs.8,84,727 /- on

inward transportation.

4. Feeling agglieved, the appellant filed the present appeal on the following grounds:-

. The transactions are on FOR basis and therefore in view of the settled law, the

transactions can very well be said to have been completed at the customer's premises.

The Hon'ble Board as well as the Hon'ble Appellate Authorities have settled the law that

if the transactions are on FOR basis, the place of removal could be the place at the

customer's premises, which the appellant, by way of producing lorry receipts, ledger

accounts, contracts etc. has proved beyond doubt that the transactions are on FOR basis

and therefore the credit is clearly allowable;

o ln case of M/s. Applied Auto lndustries Pvt' Ltd', wherein the Hon'ble CESTAT,

Ahmedabad held that if the transaction are on FOR basis, the credit of service tax paid

on outward transportation is available even after the amendment in the definition of

the word "input service" after 01.04.2008'

3Kl (t(9
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.Thedepartmenthadfu|lknowledgeofthefactofavailmentofsuchcreditandtherefore

theprovisotosectionllA(1)isnotattractedandconsequentlythedemandisbarredby

limitation;

5. The appeal was filed before the Commissioner (Appeals)' Rajkot The undersigned has

been nominated as commissioner (Appeals) / Appellate Authority as regards to the case of

appellantvideBoard,sorderNo'05/2017-serviceTaxdated!6.Tl.zotTissuedbytheUnder

Secretary (Service Tax), G.O'1, M'O F, Deptt of Revenue' CBEC' Service Tax Wing on the basis of

Boa rd's Ci rcula r No. 2OB I 6 I 2}tl-Servi ce Tax dat ed L7'L0'2Ot7'

5. Personal hearing was granted to the appellant on 22'03'2018' wherein Shri Paresh

Sheth,Advocateappearedonbehalfoftheappellantandreiteratedthesameasmentionedin

hisappealmemorandum.Healsosubmittedthatthecreditofservicetaxpaidwasaninput

serviceinViewofthevariousdecisionsandtheclarificationsissuedbyHon,bleCBEC,andthat

theissueunderconsiderationwasdisputableandtheHon,bleBoardaswellasthejudicial

authoritywereinfavouroftheassesseeandthereforeitcouldnotbesaidthattherewasan

intention to evade payment of duty He also referred the following decisions:-

- ITC Ltd Vs. CCE, Bangalore-ll, as reported in 2017 (51) STR 294 (Tri'-Bang');

- CCE, Hyderabad Vs. Pokarna Ltd', as reported in 2Ot3 (292\ ELT 316 (Tri'-Bang );

-MadrasCementsLtd.Vs.Addl'CCE,Bangalore,asreportedin2015(40)sTR645
(Kar.);

- Order No. BHV-EXcus-OOO-APP-258-16-17 dated 07'O4'20t6 issued bv the

Commissioner (Appeals), Rajkot in the case of M/s' Arya Metacast P'Ltd';

- Final Order No. 5244812016 dated 01'07'2016 issued by the GESTAT' New Delhi in

the case of CCE, Dehradun Vs M/s' Forace Polymers P'Ltd';

- Rajdhani Crafts Vs CCE, Jaipur, as reported in 2013 (32) STR 607 (Tri'-Del );

- t\rlodern Petrofils Vs. cCE, Vadodara, as reported in 2010 (253) ELT 509 (Tri'-Ahmd );

AND

CCE, Rajkot Vs. M/s

Ahmd.).

7. I have carefully Sone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The question to be decided in the appeal is

whether the appellant is eligible for the cENVAT Credit of the service tax paid on outward

transportation of goods or otherwise'

8. l find that the definition of 
.input service, as provided under Rule 2(l) of the CCR, 2004

meansanyserviceusedbythemanufacturer,whetherdirectlyorindirectly,inorlnrelationto

the manufacture and clearance of final products upto the place of removal, and outward

transportation upto the place of removal. From the aforesaid definition, I find that the service

should be used by the manufacturer which has direct or indirect relation with the manufacture

or clearance of final products upto the place of removal and also the inclusive clause restricts

the outward transportation upto the place of removal'

9. I also find that the place of removal has been defined under Explanation (c) to Section 4

(3) of the central Excise Act, 7944, according to which, "Place of Removal" means "a factory or

onyotherplaceorpremisesofproductionormonufoctureoftheexcisoblegoods;oworehouse

oronyotherplaceorpremiseswhereintheexcisablegoodshavebeenpermittedtobe

deposited without poyment of duty; a depot, premises of o consignment agent or ony other

placeorpremisesfromwheretheexcisoblegoodsaretobesoldoftertheircleoroncet'romthe

factory, from where such goods ore removed" '

Rolex Rings P.Ltd., as reported in 2008 (230) ELT 569 (Tri'-
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10. I also find that the Board, vide Circular No. 97 /8/2007'51 dated 23.08.2007 has clarified

the issue regarding admissibility of the cENVAT Credit in respect of service tax paid on the

goods transport by road. The relevant text in Para 8(2) of said circular reads as under:-

,,However, there may be situotions where the monut'octurer /consignor may claim thdt

the sole has taken ploce ot the destinotian point because in terms of the sole cantract

/ogreement (i) the ownership of goods ond the property in the goods remoined with the

setler of the goods titl the delivery of the goods in acceptoble condition to the purchoser

ot his door step; (ii) the seller bore the risk of loss of or domoge to the goods during

tronsit to the destinotion; and (iii) the t'reight chorges were on integrol port of the price

of goods. ln such coses, the credit of the service tax paid on the tronsportotion up to

such place of sole would be admissible if it con be estahtished by the cloimont of such

credit that the sole ond the transler o! property in goods (in terms of the delinition as

under Section 2 of the Centrol Excise Act, 7944 os olso in terms of the provisions under

the Sote of Goods Act, 7930) occurred ot the soid ploce'"

71,. I also find that the aforesaid Circular was modified by the Board, vide Circular No.

g88/72/201,4-5I dated 20.10.2014 issued from F.No.267 /49/2073-CX.8, the relevant portion of

which envisages as u nder:-

"3) The operative part of the instruction in both the circulars give similor direction

and ore underlined. They commonly stote thot the place where sale takes place is the

place ol removat. The place where sale has taken place is the place where the tronsfer

in property of goods takes place lrom the sellet to the buyer. This can be decided os per

the provisions of the sale of Goods Act, 1930 as held by Hon'ble Tribunal in cose of

Associated strips Ltd vs commissioner of Central Excise , New Delhi [2002 (143) ELT 131 (

Tri-Del )l . This principle was upheld by the Hon'ble Supreme Court in case of M/s. Escorts

JCB Limited v. CCE, New Delhi [2002 (146) E.L'T. 31 (5.C.) ] .

4) lnstances have come to notice oJ the Boord, where on the bosis of the claims of

the manut'acturer regarding freight chorges or who bore the risk of insurance, the ploce

of removol was decided without ascertaining the ploce where transfer of property in

goods hos token place. This is a deviation t'rom the Board's circular and is also controry

to the legal position on the subject.

5) lt moy be noted that there are very well laid rules regarding the time when

property in goods is tronsferred from the buyer to the seller in the Sale of Goods Act,

1930 which has been referred ot porogroph 17 of the Associoted Strips Case (supro )

reproduced below for ease of reference -

"17. Now we are to consider the t'acts of the present cose as to find out when did

the transfer of possession of the goods to the buyer occur or when did the

property in the goods pass from the seller to the buyer. ls it at the factory gote os

claimed by the appellont or is it ot the ploce of the buyer as alleged by the

Revenue? ln this connection it is necessory to refer to certoin provisions of the

Sale of Goods Act, 1930. Section 19 of the Sale of Goods Act provides thot where

there is a contract for the sole of specific or ascertained goods the property in

them is tronsferred to the buyer ot such time os the pdrties to the controct intend

it to be tronsferred. lntention of the parties are to be oscertained with reference

to the terms of the controct, the conduct of the parties and the circumstances of

the cose. Unless o dift'erent intention appeors; the rules contained in Sections 20

to 24 are provisions for oscertoining the intention of the porties os to the time ot

which the property in the goods is to pass to the buyer. Section 23 provides thot

where there is o controct for the sale of unascertained or future goods by

description and goods of that description ond in a deliveroble stote are

unconditionally oppropriated to the controct, either by the seller with the assent

of the buyer or by the buyer with the ossent of the seller, the property in the

goods thereupon passes to the buyer. Such ossent may be expressed or implied

ond may be given either before or after the appropriation is mode. Sub-section

(2) of Section 23 further provides thot where, in pursuonce of the controct, the

seller delivers the goods to the buyer or to o corrier or other boilee (whether
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nomed by the buyer or not) for the purposes of tronsmission to the buyer' and

does not reserve the riqht Lf disposal' he is deemed to hove unconditionolly

oppropriated the goods to the controct"'

6) lt is reiterated that the ploce of removol needs to be oscertoined in term of

provisions of Centrol Excise Act, 1944 reod with provisions of the Sole of Goods Act'

1930. Payment of transport, inclusion of tronsport ch.orges in volue' poyment of

insuranceorwhobearstheris;korenottherelevontconsiderotionstooscertointheploce

ofremoval.Theplacewheresolehostakenplaceorwhenthepropertyingoodspasses

frcmthesellertothebuyeristherelevontconsiderotiontodeterminetheploceo|
removal."

|2.lnviewoftheabove,lfindthattheavailabilityofCENVATcreditinrespectofService

Tax paid on outward transportation would depend upon the condition that the appellant has to

establish that the sale and the transfer of property in goods occurred at said place. This can be

decided as per the provisions of Section 19 of Sale of Goods Act' 1930' which envisages as

under:-

"Property passes when intended to poss'-

(1) Where there is o contract for the sole of specit'ic or oscertained goods the

property in them is tronsferred to the buyer ot such time as the parties to the controct

intend it to be tronsferred.

(2)Forthepurposeofoscertainingtheintentionofthepartiesregardshollbehodto
thetermsofthecontract,theconductoftheportiesondthecircumstoncesofthecose.

(3) Unless o different intention appeors, the rules contoined in sections 20 to 24 ore

rulest'oroscertoiningtheintentionoftheportiesastothetimeotwhichthepropertyin
the goods is to Pass to the buYer."

L3. ln view of the above, it is clear that the title of the goods passes from seller to the buyer

at such time as the parties to the contract intend to be transferred. ln the present case, the

appellant has produced a copy of contracts, invoices, lorry receipts' & ledger accounts etc to

substantiate their claim that the transactions were on F O'R' basis' On going through the same'

lfind that the appellant has satisfied said condition, as discussed hereinabove. Further, on

going through the scN, I also find that there is no such allegation in the scN that the

transactions were not on F.O.R. basis or the title of the goods was passes from seller to the

buyer at the factory gate. ln absence of such allegation, I do not find any merit in this case. ln

this regard, I rely upon the following judgments, wherein it has been held that CENVAT Credit of

service tax paid on outward transportation would be admissible to the assessee:-

- Madras Cements Ltd. Vs. Addl. CCE, Bangalore, as reported in 2015 (40) STR 545

(Kar.);

- Final order No. 52448/2076 dated 01.07.2016 issued by the GESTAT, New Delhi in

the case of CCE, Dehradun Vs M/s. Forace Polymers P'Ltd ;

-orderNo.BHV-Excus-ooo-APP-258-16.17dated07.04.2016issuedbythe
Commissioner (Appeals), Rajkot in the case of M/s Arya Metacast P'Ltd';

- Palco Metals Ltd. Vs. cCE, Ahmedabad, as reported in 2011-TIOL-1990-CESTAT-

AHM.;

- ultratech cement Ltd. Vs. ccE, Raipur, as reported in 201a (35) STR 641 H.C.-Raipur;

- CcE, Rohtak Vs. M/s. Haryana Sheet Glass Ltd., as reported in 2013 (02) Lcx o77!

H.C.-P&H;

74. ln view of the above, I also find that once the credit is held to be admissible, the

question of recovery of interest and imposition of penalty does not arise'
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lnviewoftheabove,lsetasid€theimpugnedorderandallowtheappealfiledbythe

a ppe lla nt.

16. The appeal filed by the appellant stands disposed off in above terms'

Additional Di rector G

^wo-

t tn h)
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Date : 103 018

BY RPAD.

To,

M/s. Utkarsh Bars Pvt. Ltd.,

Plot No.725, GIDC Estate, Bamanbore,

Taluka-Chotila, Distt.-Surendranagar

pyto:
i. fn" Chief Commissioner, CGST & Central Excise' Ahmedabad Zone;

2. The Commissioner, CGST & Central Excise' Bhavnagar;

3. The Commissioner (Appeals), Rajkot;

4.TheJurisdictionalDeputy/Assistantcommissioner,Commissionerate.BhavnaSar;

5. The Additional / Joint Commissioner, Systems' CGST' Rajkot;

6. Guard File.
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