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In pursuance o Boards Nouhcaton No, 260200 7-C Ex (NT) dated 1710217 rewd
with Board's Order No, 05/ 2017-8T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayver Services, Ahmedabod Zonal Unit, Ahmedabad has been appointed as
Appeltate Authority for the purpose of poassing orders in respect of appeals Gled umnider
Section 33 of Central Excise Act, 1944 amed Sectiaon 85 of the Finance Act, 1994,
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M/s Utkarsh Bars P. Ltd., Plot No. 725,GIDC, Bamanbore,Dist : Surendranagar,
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 350 of CEA, 1944
{ Under Section 86 of the Finuncoe Act, 1994 an appoal lies 1o

A Aeawa # RE e T A #0 WeE, S 3PTEA 4R UW daRe anfeia
st £ Tade s, e wElE F 2 AW & wm, o Ted @ e e )

The special bench of Costoms, Excise & Service Tax Appellate Tribunal of West Black No. 2,
EK Puraam, New Dedbi i all matters relating o classification and valuation.
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The allzpnﬂ]hundrr sub section (1) of Section 86 of the Finance Act, 1994 to the Appellate
Trbunal Shall be filed i gquadripheaste in Form 5.7.5 as prescobed under Bofe ".I'II‘I.IJ of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appeiled sgains:
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The appeal under sub section (2] and [24) of the section Bb the Finance Act 1994, shall be

filted in For ST.7 as prescribed under Bule 9 (25 & %24 of the Service Tox Rules, 1994 and

shall be accompanied by a copy of order of Commissioner Central Excise or Conumissionoer,

Central Excise (Appeals] (one of which shall be a certified copy) and copy of the ordsr passed
Cthe Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
entral Excise/ Service Tax to file the appeal before the Appellate Tribumal,
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V2/104/BVR/ 2017

ORDER IN APPEAL

M/s. Utkarsh Bars Pvt. Ltd,, Plot No. 725, GIDC Estate, Bamanbore, Taluka-Chotila, Distt.-
surendranagar (hereinafter referred to as “the appellant”) has filed this appeal against the 010
Mo, 32 to 33/Demand/2016-17 dated 28.02.2017 {hereinafter referred to as “the impugned
order”) passed by the Assistant Commissioner, Central Excise Division, Surendranagar
{hereinafter referred to as “the adjudicating autharity”).

2. Briefly stated, the facts are that two Show Cause Notices dated 14.03.2016 &

29.08.2016 were issued to the appellant alleging that:-

s During the period from February, 2011 to August, 2015 & September, 2015 to July,
2016, the appellant had wrongly availed CENVAT Credit amounting 1o
Rs.15,52,756/- & Rs.46,239/- of service tax paid on inward & outward

transportation services;

«  Said services, being used for transportation of finished goods beyond the place of
removal, are not covered in the definition of input service, as defined under Rule

2(1) of CENVAT Credit Rules, 2004;
s Dutward transportation on final products is a post manufacturing activity;

s  Said rule has specifically been amended vide Notification No. 10/2008-CE (NT) dated
10.03.2008 by which the words “clearance of final products from the place of
removal” have been replaced by the words "clearance of final products upto the
place of removal”,

s The clearance is at factory gate viz. Place of removal as defined under Section
4{3)(c) of the Central Excise Act, 1344;

s Accordingly, the combined reading of above Rules/Section, credit thereof cannot be
allowed to the appellant

Bath the SCNs, therefore, inter-clio demanded CENVAT Credit wrongly availed and
utilised along with interest and further proposed penalty from the appellant.

3 The Adjudicating authority, vide the aforesaid impugned order, confirmed the demand
of wrongly availed CENVAT Credit of Rs.7,14,268/- on outward transportation of goods along
with interest thereon and imposed equal penalty thereon on the appellant. However, the
adjudicating authority dropped the remaining demand of CENVAT Credit of Rs.8,84,727/- on
inward transportation.

4. Feeling aggrieved, the appellant filed the present appeal on the following grounds:-

s The transactions are on FOR basis and therefore in view of the settled law, the
transactions can very well be said to have been completed at the customer's premises.
The Hon'ble Board as well as the Hon'ble Appellate Authorities have settled the law that
if the transactions are on FOR basis, the place of removal could be the place at the
customer's premises, which the appellant, by way of producing lorry receipts, ledger
accounts, contracts etc. has proved beyond doubt that the transactions are on FOR basis
and therefore the credit is clearly allowable;

e In case of M/s. Applied Auto Industries Pvi. Ltd, wherein the Hon'ble CESTAT,
Ahmedabad held that if the transaction are on FOR basis, the credit of service tax paid
an outward transportation is available even after the amendment in the definition of
the word “input service” after 01.04.2008.
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s The department had full knowledge of the fact of avallment of such credit and the refore
the proviso to Section 11A(1) is not attracted and consequently the demand is barred by

limitation;
5 The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Roard's Order No. 05/2017-5ervice Tax dated 16.11.2017 issued by the Under
Secretary (Service Tax), G.O., M.0.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of

Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017.

B, Parsonal hearing was granted to the appellant on 22.03.2018, wherein Shri Paresh
Sheth, Advocate appeared an behalf of the appellant and reiterated the same as mentioned in
his appeal memorandum, He also submitted that the credit of service tax paid was an input
sarvice in view of the various decisions and the clarifications issued by Hon'ble CBEC, and that
the issue under consideration was disputable and the Hon'ble Board as well as the judicial
authority were in favour of the assessee and therefore it could not be said that there was an
intention to evade payment of duty. He also referred the following decisions:-

[TC Ltd Vs. CCE, Bangalore-1l, 2s reported in 2017 {51) 5TR 294 (Trl.-Bang-};
- CCE, Hyderabad Vs. Pokarna Ltd., as reported in 2013 (292) ELT 316 (Tri.-Ba ng.);

. Madras Cements Ltd. Vs. Addl. CCE, Bangalore, as reported in 2015 (40) 5TR 645
(Kar.);

- Order No, BHV-Excus-0D00-APP-258-16-17 dated 07.04.2016 issued by the
Commissioner [Appeals), Rajkot in the case of M/s. Arya Metacast P.Ltd.;

- Final Order No. 52448/2016 dated 01.07.2016 issued by the CESTAT, New Delhi in
the case of CCE, Dehradun Vs M/s. Forace Polymers P.ltd.;

- Rajdhani Crafts Vs. CCE, Jaipur, a5 reported in 2013 (32) 5TR 607 (Tri.-Del.};
. Modern Petrofils Vs. CCE, Vadodara, as reported in 2010 {253} ELT €09 (Tri.-Ahmd.};

AND
- CCE, Rajkot Vs. M/s. Rolex Rings P.Ltd., as reported in 2008 (230) ELT 568 (Tri-
Ahmd.).
7. | have carefully gone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The question to be decided in the appeal s
whether the appellant is eligible for the CENVAT Credit of the service tax paid on outward
transportation of goods or otherwise.

8. | find that the definition of ‘input service’ as provided under Rule 2{I} of the CCR, 2004
means any service used by the manufacturer, whether diractly or indirectly, in or in refation 1o
the manufacture and clearance of final products upto the place of removal, and outward
transportation upto the place of remaoval, From the aforesaid definition, | find that the se rvice
should be used by the manufacturer which has direct or indirect relation with the manufacture
or clearance of final products upto the place of removal and also the inclusive clause restricts
the outward transportation upto the place of removal,

g, | also find that the place of removal has been defined under Explanation (c) to Section 4
(3) of the Central Excise Act, 1944, according to which, “place of Removal" means “a factory or
any other ploce or premises of production or manufacture of the excisoble goods; a warehouse
or any other place or premises wherein the excisable goods hove been permitted to be
deposited without payment of duty; o depot, premises of a consignment ogent or any other
olace or premises from where the excisable goods are to be sold after their clearance from the
factory, from where such goods are removed”,
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| aleo find that the Board, vide Circular No. 97/8/2007-5T dated 23.08,2007 has clarified

the issue regarding admissibility of the CENVAT Credit in respect of service tax paid on the
goods transport by road. The relevant text in Para 8(2) of said circular reads as under:-

11,

“However, there may be situations where the manufacturer /consignor may claim that
the sale has token place at the destingtion point becouse in terms of the sale controct
Jagreement (i) the ownership af goods and the property in the goods remained with the
seller of the goods till the delivery of the goods In occeptable condition to the purchaser
at his door step; (i) the seller bore the risk of loss of or damoge to the goods during
transit to the destination; and (i) the freight charges were an integrol part of the price
of goods. In such cases, the credit of the service tax paid on the transportation up to
such place of sale would be admissible if it con be established by the claimant of such
credit that the sale and the transfer of property in goods (in terms of the definition as
under Section 2 of the Central Excise Act, 1944 os olso in terms of the provisions under

the Sale of Goods Act, 1930) occurred at the said place.”
| also find that the aforesaid Circular was modified by the Board, vide Circular No.

588,/12/2014-5T dated 20.10.2014 issued from F.No.267/49/2013-CX.8, the relevant portion of
which envisages as under:-

“3) The operative part of the instruction in bath the girculars give similar direction
and are underlined, They commonly state that the place where sale takes place is the
place of removal. The place where sale has taken place is the place where the transfer
in property of goods takes place from the seller to the buyer. This can be decided as per
the provisions of the Sole of Goods Act, 1930 as held by Hon'ble Tribunal in case of
Associgted Strips Ltd Vs Commissioner of Central Excise , New Delhi [2002 (143) ELT 131 (
Tri-Del )] . This principle was upheld by the Hon'ble Supreme Court in cose of M/s. Escorts
JCB Limited v. CCE, New Delhi [2002 (146) EL.T. 31 (5.C)].

4] Instances have come to notice of the Board, where on the basis of the cloims of
the manufocturer regarding freight charges or who bore the risk of insurance, the place
of removal was decided without ascertaining the ploce where transfer of property in
goods has taken place. This is o deviation from the Board's circular and is alse contrary
to the legal position an the subject.

5) it may be noted that there are very well loid rules regarding the time when
property in goods is transferred from the buyer to the seller in the Sale of Goods Act
1930 which has been referred at paragraph 17 of the Associated Strips Cose (supra |
reproduced below for ease of reference -

"17. Now we are to consider the focts of the present case as to find out when did
the transfer of possession of the goods to the buyer occur or when did the
property in the goods pass from the seller to the buyer. Is it at the factory gate as
cloimed by the oppellont or is it at the ploce of the buyer os alleged by the
Revenue? In this connection it is nécessary to refer to certain provisions of the
Sole of Goods Act, 1930. Section 19 of the Sale of Goods Act provides that where
there is a contract for the sale of specific or ascertained goods the property in
them is transferrad to the buyer at such time as the parties to the controct intend
it to be tronsferred. Intention of the parties are to be oscertained with reference
to the terms of the controct, the conduct of the porties and the circumstances of
the case. Unless a different intention appears; the rules contained in Sections 20
to 24 ore provisions for oscertaining the Intention of the parties os to the time of
which the property in the goods is to pass ta the buyer. Section 23 provides that
where there is o controct for the sale of unascertained or future goods by
description ond goods of thot description and in o deliveroble state are
unconditionally appropriated te the contract, either by the seller with the assent
af the buyer or by the buyer with the assent of the seiler, the property in the
goods thereupon poasses to the buyer. Such assent may be expressed or implied
ond may be given either before or after the oppropriation Is mode. Sub-section
{2) of Section 23 further provides that where,. in pursugnce of the contract, the
selfer delivers the goods to the buyer or to o corrler or other baifee [whether
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named by the buyer or not) for the purposes of transmission to the buyer, and
does not reserve the right of disposal, he is deemed to have unconditionally
appropriated the goods to the contract.”
&) it Is reiterated that the place of removal needs to be ascertained in term of
provisions of Central Excise Act, 1944 read with provisions of the Sale of Goods Act,
1830, Payment of tronsport, inclusion of transport charges in value, payment of
insurance or who bears the risk are not the relevant considerations to ascertain the ploce

of removal. The place where sale has taken place or when the property in goods passes
from the seller to the buyer is the relevant consideration to determine the place of

removal.”
12, In view of the abave, | find that the availability of CENVAT Credit in respect of Service
Tax paid on outward transportation would depend upon the condition that the appellant has to
establish that the sale and the transfer of property in goods accurred at said place. This can be
decided as per the provisions of Section 19 of Sale of Goods Act, 1930, which envisages as

under:-

“Property passes when in tended o poss.—

{1) Where there /s o controct for the sole of specific or ascertained goods the
property in them is transferred to the buyer at such time os the porties to the contract
intend it to be transferred,

(2 For the purpose of ascertaining the intention of the porties regard sholl be had to
the terms of the controct, the conduct of the parties and the circumstances of the case.

3] Unless o different intention appears, the rules contained in sections 20 to 24 are

rules for ascertaining the intention of the porties os to the time ot which the property in

the goods is to pass to the buyer.”
13.  In view of the above, it Is clear that the title of the goods passes from seller to the buyer
at such time as the parties to the contract intend to be transferred. In the present case, the
appellant has produced a copy of contracts, invoices, larry receipts, & ledger accounts etc. to
substantiate their claim that the transactions were on F.O.R, basis. On going through the same,
| find that the appeliant has satisfied said condition, as discussed hereinabove. Further, on
going through the SCN, | also find that there is no such allegation in the 5CN that the
transactions were not on F.O.R. basis or the title of the goods was passes from seller to the
buyer at the factory gate. In absence of such allegation, | do not find any merit in this case. In
this regard, | rely upon the following judgments, wherein it has been held that CENVAT Credit of
service tax paid on outward transportation would be admissible to the assessee:-

Madras Cements Ltd. Vs, Addl. CCE, Bangalore, as reported in 2015 (40) 5TR 645
[Kar.);

- Final Order No. 52448/2016 dated 01.07.2016 issued by the CESTAT, New Delhi in
the case of CCE, Dehradun Vs M/s. Forace Polymers P.Ltd.;

. Order No. BHV-Excus-DD0-APP-258-16-17 dated 07.04.2016 issued by the
Commissioner [Appeals), Rajkot in the case of M/s. Arya Metacast P.Ltd.;

- Palco Metals Ltd. Vs. CCE, Ahmedabad, as reported in 2011-TIOL-1990-CESTAT-
AHM.;

- Ultratech Cement Ltd. Vs. CCE, Raipur, as reported in 2014 (35) 5TR 641 H.C.-Raipur;

- CCE, Rohtak Vs, M/s. Haryana Sheet Glass Ltd,, as reported in 2013 (02} LCX 0221
H.C.-P&H;

14. In view of the above, | also find that once the credit is held to be admissible, the
question of recovery of interest and imposition of penalty does not arise.
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15 In view of the above, | set aside the impugned order and allow the appeal filed by the
appellant.
16.  The appeal filed by the appellant stands disposed off in above terms.
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