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BHV-EXCUS-000-APP-257-2017-18
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i f 20 i 0504 2018
Mate of Order: 41.03.2018 Date af jssue

Passed by Dr. Balbir Singh, Additional Director General [Taxpayer Services], Ahmedabad
Zonal Unit, Ahmedabad.

W T wWieteH 3 (HA) RBEE teteete ¥ A OF @12 MW RV H
aizetURA. BAF 1ttiets & WERAT A, 5 eFdy WE AW ARTASYF WIET AT,
TEFEE S R W e s ey B oo, S eE eF AU e &
s & deadd o o e & aeed A ey oftld e F i @ i ol & F9 A
FraEs B b

In pursuance v Bowd's Notification No. 26/2017 CEX.(NT) dawed 17.10.217 read
with Board's Order No. 05/2017-8T dured 16.11.2017, Dr. Balbir Singh, Additiomal Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed s
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Sectlan 35 of Central Excise Act, 1944 andl Section Bh of the Finanoe Act, 19494

T U I WA AT I HETAE T, T T R WAL, TSRRTE [ S
| AT ZAT Sy =h R ey & gfaa
Arising out of above mentioned O10 ssued by Additional/Joint/Deputy [ Assistant

Commissioper, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham
o wfiewat & 9fETE & A UF TAT ) Name & Address of the Appellants & Resporiden

M/s §.5. White Technologies India P, Ltd., Wadhwan Ahmedabad Hoghway Nr. Krishna
Petrol Pump, Wadhwan (Surendranagar) - 363 035,

=R Ry #& i s ol EeEET il ﬁzq::;wmﬁmﬁa giftsRItT & e
T Zr T wET B
Any person aggrieved by this Order-m-Appeal may file sn appeal 10 the approprinte author
in the following way '

(Al @A e AOR Fe s TF e AT SRieeE & 9 e, SR SR
sfofds 1044 &1 o 358 & aeda va faer wffEaw, 1984 & o 86 F A
fetafas s & = w56 & o
.A.mel] tn Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944

Under Section 86 of the Finance Act, 1994 an appeal hes o

) e Aree @ geabeun wEh aEW @Er gFE SRR IeTEE aEE TR daa ST
FaritERer &1 @ de, & o iw A 2, ¥R & e, F% Eed, & & e afge o
The 311-‘#'1&1 bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2
R.K. Puram, New Delbi oo all matiers relating to clessiication and saluation

il Iodwa ofteds o) & aaw aw sehE & sEm O ash e @ e, R 3R e oY
o AW FaniteA (faern) £ ofvae afg dfssr | et A il ar M
HEAEMEE- oot & H A aET |/

To the West regional benchoof Customs, Excise & Service Tax Appellate Tribunal [CESTAT) at,

2™ Floor, Bhaumah Hhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
menboned m para- Tlal above
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The appeal to the a\ipp:llﬂtr Tribunal shall be fled in quadruphcate m form EA-2 [ as
prescr under Rule 6 of Central Exoise (Appeal) Rules, 2001 and shial) mrr‘umPHmmI

ainst one which at least should be accom amed by a fee of Bs. 1,000 - Rs 5000/, -,
E. 0,000, - where amount of duty demand ' mierest/ penalty [ refund 15 upto 5 Lac.. illJ-lE' Ly

c J,m:} above 50 Lac respectively i the form of crossed bank drafl i favour of Asst.
Regisirar of branch of any nominated public sector bank of the place where the bench of ans
nommated public sector bank of the place where the bench o the Tribunal s sttuared
Application made for irmll: of stay shall be accompamied by & {ee of Rz 500/ -

WA, fdod HOedH, 1994 F 0 B6(1) F Woea RAE
HiRa
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Frr By sy & faeg wde @ T & amd ofy A @ weRa E (3H 8@ UF Ui ORI
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The appeal under sils section [1) of Seetion 86 of the Finance Act, 1994, 1o the Appellate
Trihug'.trrﬁhaﬂ be filed in oguisd !I’ heate in Form 5.T.5 a8 presctibed under Rule 8(1) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealcd a E@l
lone ol which shall be certified copy) and  should be acmmilmnwd by o fees of Rs, | ]

where the amount of service tax & imterest demanded & penalty levied of Ha, 5 Lakhs or Jess,
Re 5000 /- where the amount of servioe tax In'rrrrsli tﬁ?;uml:! & penalty levied 18 more
than fve Takhs but noJ excerding Rs. Fifty Lakhs, Rs. 10,000/ where the amount of service
tax & interest demanded & penaliv leviell is more than fifty Lakhs rupees, in the form of

crossed bank ?mt i favour u? the Assistant Registrar of the bench of pominated Puble
Sector Bank of the place where the bench of Trbunal is situated. [ Application made for
grant of stav shall be accompanied by a lee of Ra500/ -

B wffms 1004 #1 a 86 & svu0s (2) e (24) & dAeE w1 A wde, A
Framardl, 1994, & B 6(2) 19 §(24) & Ag7 BoifE wew 877 A &1 F w0 02 IHE
HITE.WWWME?HiWﬁLWMWMWWMTﬁW
A F1 (3R W UF ol s g wiEe) S AR 2SI HERE MO eE 39
mﬁumgmfm_ﬂﬂmﬂmmﬂﬁﬂﬂxﬁmﬁmﬂﬁfﬂtﬂWMrﬂ
oiE 1 m A HaEe A g |/

The appeal under sub section (2) and (24) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Ruole 9 () & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excisc or Commissioner,
Central Excise {Appeals| (one of which shall be a certified copy) and copy of the order passed
tw the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal

m:ﬁ.mmgmwmmmimtwﬁm*m#w
Tore e WROErTA 1944 &1 ur 35U & siEdd, 3 & ek s, 1904 & oumn 83 &
s WA 8 an) @ a2 2 ew R & o andde ofted A 3R wE PR 3
nﬁa:mnﬂmai1uﬂﬁ1m:1n%;.ﬁmw§mmﬁmﬁat,mgﬂrm,mmm
fariza &, & oA S @m, @vd i oom u & sada am B oS ol e 2 A
i Fav # M =
i oA AR U9 FEE § e e Tw v e A e e
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i) @ede aer frawEd & B 6 % sada Y wn

. @ud ox B gu wro & g faehe @ 2) s 2004 & we @ g8 el anfie

it & wRet TEEmE T walt e wdiE & s S

For an a | i be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lic before the Tribupal on payvment of 10% af the dity
demanded whers duty or duty and penalty are in dispute, or penalty, where penalty alone is.in
t@'mputr. provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
rores,

Under Central Excise and Service Tax, “Duty Demanded” shiall nclude

i) amount determined under Section 11 B;
i} amoiiil of erreneous Cenvat Credit 1aken;
ih) amount pavable under Rule 6 of the Cenvat Credit Kules

: mfldﬂmr funrir'r rhglu 1!1;. Foiy KIS l:lri5 this Section shall not apply to the s
application and appeals pending before any appeliate authority prior 1o the commencement of
the Finanoe mu.;!Fm:h '.ERT—I.
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A revision application lies to the Under Secretary, to the Government of Indio, Revision

gﬁp!&;:num} i, Ministry of Finanee, Department of Revenue, 4th Floor, Jeevan Deep
mg, Parhament Street, New Delhi-L10001, under Section 35EE of the CEA 1944 in

respect of the following case, governed by first proviso to sub-section (1] o Bection - 350 ihid:

aﬁmﬁﬁﬂﬂﬂmﬁmﬂ.mmﬂiﬁﬂmaﬂwm#mﬂsﬁm

#mmﬁﬂmmﬂfﬂWWWW#{mmﬂmﬁ#aﬁm.mm

mgﬁmﬂmﬁmawm. WAER W HER TF A A & AR
| 1

In case of any loss of qlnmtn, whete the logs occurs 1 transi rom a faceory 0o 8 warehouse or
to apother factory of from one warchouse Lo unother dunng the course. of processng of the
poods in & warchouse or in storage whether in o lactory or in& WRrchouse )

s & R B U W B o e R ¢ ae & AR A oagea el AW R b s
mmgﬁm_g;ﬁmtm#_mm#mﬂwmmmmm&mm
f

IIE case of relbate of duty of excise on goods exported to any country or territony cutside India
of on excisable materidl used in the manufacture of the s which are exporied to any
country or territory outside India '

aﬁmgﬁmwmﬂmm#m,mm =7 ® Aw Ty R o g
It case of goods exporied outside India export 1o Nepal or Bhutan, without payment of duty.

s & SR ues & o & AU S saf O w aftes va guk e

& mzq AT & oaf & o TR oy @ e (i) & eaw faed wiERm (@ 2),
1995#%tﬂtmﬁmﬁmmﬁmﬁmﬁiﬁmmm#qﬁﬁumhr

Cr-:-ﬂdi'r of any duty allowed 1o be utlized towards payvment of exci duty on final products

under the provisians of this Act or the Rules made there upder auﬁn rder is Fassui Ii;‘ the
i

Eruﬁu:lndg%i.nncr {Appeals] on or after, the date appointed under Sec. 109 of the Fmance (No.2j

Tudtan WaEe & @ uiRul 9T AE EA-8 & S &1 & wwEd g (el TEREe,
2001 & BrT O & ¥ AT § oW aw & adwer & 3 A & e & aie |
I WdEE & A MFHMMHﬁﬂﬁmmﬂmmtmﬁﬁm
IO e dTeEA, 1 #r t 35-EE & apd Wi e & sl & any F il w
m-aﬁuﬁ:ﬂmﬁﬂmﬂrﬂmuk . ; s e
' licati hall be + Iy e in Form No. EA-8 as specified under Kule,
RE&W;&“I ﬁiﬁ!ﬂm“ H-u'fsr HUE:{ 20001 l;,LuI:tllhli 1:i-llnlrrmr'ﬂll'|l13 from the daggﬂﬁnlivhk:rh dur ILm-vl:h.-r
uﬁl‘;! :EIF[IDhF -.ngpau’l E}DL}E'EIEI:'I.M HJFTFTRL“] Jiauir "E{‘f it;.;ul e a:ﬂq‘:’.?mh?amrﬂ I tTquhlEn I.{i..:t'l-_lq_lr_lll.‘h

) " Tl SMELIC] dls=0 AT L= " H - - ALEN

gﬁtdmr:lng Eri'mcm ulf- 1:.’4&'?5;:1 fee as rljrem'n'hnl under ﬂllfm 35-EE nﬁ 'L'E-}ﬁ. 1944, under

Major Head of Account,

mﬂmmtmﬁmﬁﬁﬁﬁdﬁgﬂﬁmﬂﬁmmﬂ
7t wees TEA T @10 98 O IR &R H‘I%‘qﬁzmgmmﬂm e AT A wE
T UF AT TSR & SUET & A ¥4 1000 - T ST |

The revision application shall be accompargied - by Hl‘l fee of Hs. 200/- where the amoum
invalved m Iﬁumrﬁ One Lac or less and Hs, 1000/~ where the amount involved 13 more than
Rupres One lLac.

afe Tm iy # ﬂﬁmﬁaﬁrmﬁgmmqﬁmrmmqrﬁmﬂw.m
g F e o |ﬁm¥ﬁﬁ1mﬁﬁmqﬁm#tﬂﬁfﬁﬁwﬁ#ﬁaﬂﬁm
i‘ﬂ'rﬁ!ﬂﬂl'iﬂﬁﬂﬁmmm;ﬂwmmmﬁl.fEnq:l.lm-.lT'rht-dml:'r

cﬁ;':frs varlous numbers ol order- n Original, fee for each Q.1.0. should be 'Elgl:l_ in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one aﬁ?'“ﬂi’“ 1o the Central Govt. As the case may be, s filled to avond scriptona work if
exrising R 1 lakh fee of Rs, 100/ for each.

mrEefty Fraea e AU, 1975, ¥ -l & N AN AR UG FE A

of 7 PR 6,50 B ST FARTET e TR T g e

Cin ::r_:l-j_r of application or (.10, a8 the cake may e, and the order of the ajudicating
V&

aut v shall bear g court fee stamp of Rs. D.ol as prescnbed under Schedude-1 in terms o
the Coutrt Fee Act, 1975, as amended,

mﬁmm areF U9 AT i sty (@ faf) Fraead, 1082 # affa
Ta ¥ FaNA AR # AT 6T AT P 6 T oo e R e b
Atterition is also invited to the rules covering ﬂltﬂi‘ and ”““Tz relnted matiers contained in the
Custorns, Excise and Service Appellate Tribunal (Procedure) uies, 1981,

Toq AT Wit @ e oieE S @ eitn s, REE o adees T & T

ydrant femio dewse www.chec, gov,in &8 et E |/

For the elaborate, detailed and latest *}!‘H'ﬁ'lﬁinnu relating to ﬁll.ng of appeal to the higlier
appellate authority, the appeliant may reler o the Departmental website www, chec ooy in
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ORDER IN AFPEAL

M/s. 5.5, White Technologees Pyl Lid. Piol No 2788/3. Near Knshna Pelrol
Pump, Wodhwan = Abhmedabod Highway Dishict Surendranogar (hereinoiter
iwlered o as “the appeliont”] hawng Cental Excse Regshotion Noo
AAHTATISARXMO0Z os marutociuer of excisable goods  viz. Flexible Shafts.
Orihopoedic Tools. Fitting Parts, elc. laling under Chopter B4 & %0 of the First
schedule of Central Excise Tarlf Act. 1985 availing CENVAT Credit tocility undes
CEMVAT Credit Bules, 2004 herenalter reterred to as "the CCR 20047).

2/~ Bnelly stated, the lacis are thal dunng the course aof CEX Audit it was
alserved that the appelont had wrongly avoiled 100% CENVAT credd on
capital goods whereas they were enfified for only uplo 50% in the year of
receipt of the said Capital goods o per the provisions of the Rule 4(2}{o] of the
CCR. 2004, Theretore a Show Couse Notice dated 12.05.2015 wos issued to the
sppellant olieging that they had wrongly availed excess CENVAT Credit to the
turie of Ry, 45 88.434/- tor the perod from 2010-17 to 2014-15. The 5CHN stated
that the appelont 5 not entitied for such Carnval Credit on the bosis of value
bosed exemplion as (1) they avall Cenval Credit locilily os wel as cloming
rebole against exports and (2) they are monulociunng medical equipment
under the biand name "Shukla” which does nol belong fo them, The 3CN
ihatetore, infer-glioc demanded excesn Cenval Credit wiongly avoaled olong
with interest and further proposed penalty fiom Ihe appellant

/- The SCN was odjudicated vide QIO No. 34/Demandi2016-17 daled
28022017 by the Assislant Commissioner, Central Excise, Surendranagar Divisian
whergin the odjudicoating authonty hos olserved thal the appeliant is avaling
tha benelil of Cenval Credil facilily hence cannol avail the valve baosed
exemplion [08/2003-CE doted 01032003 o3 omended]. Moreover, the
appellant is found to be manufociunng and cleanng goods under the brond
name “Shukla” which does nol perain o them,

4/- The adipdicaling authonly hos also observed tha!l the value bosed
exgmplion s not avalatie in fhe instanl cose in terms of provisions ol the
Notification No.08/2003-CE doted 01.,03.2003. Once the appellant & not eligible
o the volue based exemplion, they ae nol eligible fo avanl 100% credit on the
Copital goods in the year of recelp! of Ihe goods as per Neliication No.0&/2010-
CE (NT) dated 27.02.2014 that is provisio 1o Rule 4(2){o) of the CCR. 2004. It was
ordered that though the Cenvat Credil of Rs.45.88.434/- avalled duing the yeaor
2000-11 o 2014-15 is disallowed and is required 1o be reversed / recovered
uncdet Rule 14 of the CCR, 2004 read with Seclion |1A of the Cenhral Excise ACL
1944 in the year ol receip!, however Ihe adjudicaling authonty found the
appelant eigible tor the said credit in the subsequent yeor ond hence found
fhie some ol reauired (o be recovered [ raversac,

5/ The OO cantirmed the demand ol Interas! on the wiangly availed Cenval
Tredit under Rule 14 ol the CCR. 2004 read with Sechion 11A4 of the Central
Ewcize Act 1944 from the date of avaiment of the sind Cenval Credit till they
become eligitle 1o avall such Cenval Credit in the subseguent Tinancial year
and imposed Panally of Rs.45.88.434/- under the provisions ol Rule 15(2) of he
CCR. 2004 read with Section 1 1AT of the Central Exclse Acl, 1944,

(Vbyttoall~
T '}__l ffﬂj{ [E
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64 Feaing agarieved, the appellant filed Appeal on the lollowing grounds,

e Thot the demond lor B 45 88 434/ has been wrongly confirmed mspite of
ihe order that they are shigible for such credit and is not 1o be recoverad f
reversed.

¢ Tha! obsernvotion that the oppellont hos used brond name “Shuklc” and
that Ihey are nat eiigible for volue bosed exemption nchification is
haselass and withowt consideration of facts.

« That they hove nat cleared any other product except scrap o inpul 05
such and hence use ol other biand name is nol possible so consequeantly
are eligible for 100% credit of duly poid on C apitol goods,

« Thal the tact that the depatment had lull knowledge of the lact ol
avaiiment of credit and hence aliegation ol suppression af tact connal
e susiamed.

« That as he adppdicoting authonty, has observed thal 1he appelant s
sligible for the Cenval Credil and no recovery / reversal proves beyond
doubl that the critena loid down in $aclion 1MAC are nol attracled ond
hance. the penalty imposad invoking the above seclion is liable 1o be set

asicde.
7/~ Further the appeliant has relied on the following Cose Laws.

M/s, AIMS Industies Lid. V/s. CCE & ST Vadodara-l = {2014 |307) -ELT -
BAY - T, Ahmd )

Commt of C.Ex. Cus. & 51 Belgoum V/3 Eiveely indusines Pyl Lid. -
(2014 <308 ELT 174 (ka]]

Sanghi Indusites Lid, v/s CCE Rakat- 12013(294)- ELT 303 [T, Ahmd.|

8- The cppeal wos fied belore the Commissione, iAppeals] Eajkol. The
undesigned hos beer nominaled O Commisiona |Appeals) [ Appeliote
authornly as regards to the cose of appellant vide Roard's Orcer No. 05/2017-
Sarvice Tax dated 16112017 issued by the Under secrelary [Service Tag), GO
M OF Deptt of Revenue, CBEC. Semvice Tax Wing on Ihe posis of Board's
Circular No. 208/6/201 7-Service Tax dated 17.10.2017.

9/ Pemsonal neanng wos held on 19022018 The representative ol The
Appelon! Shi Poresh Sheth appeared lor PH beloe me and submilled copmes
ol decisons reported In the 2018/(8|GSTL 167 and requested to diap The
proceedings.

G/ | have catelully gone tuough the facts of case. the arounds mentoned n
he copeal and fhe submisions made by the appeliant. The gueston lo be
decidad in the oppeol 5 the whether the adjudicoting authonty has righifly
disaliowed the 50% of excess Cenval Credit to the tune ol Rs 4588 434/ laken
on Capital goods in the yeor of receip! of such goods. Secondly. whether the
inleied an the portion of excess CENVAT Credil under Rule 14 of the CCR. 2004
e with Section 11AA of the Central Excise Ach, 1944 from the date of
availment of the soid Cenvat Credit fil they becoms sfigible 1o oval such
Cemval Credit in the subsequen! financial yeat can be levied and. thirclly.
Panalty under the provisions of Rule 15(2) of the CCR. 2004 read wilh Sechon
LA of the Centrot Excise Acl 1944 on the appellan! under Sechion I TAC can

Be Imoosed. or othenaise.
%’f i
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11/- ©n geing through the facks of the case, | find that the appellant has
contended that as per the provisions of Rule 4{2](a) of the CCR, 2004 as
amended vide Mofification 06/2010-CE INT| dated 27.02.2010 and they are
eligible for taking 100% Cenvat Credit availing the said Value based exempticn,
However, it is seen that during the Central Excise Audit. it was pointed out that
the appellont are manufacturing and clearing medical equipment under o
brand name “Shukla” which does nat oelong to them which is. in contravention
of the provisions of Nofification No.08/2003-CE dated 01 03.2003. Moreaver, the
appellant is also availing Cenvat Cradit facility. Hence in the instant case the
oppelant cannot be considered under the cover of the value bosed
exemption.

12/- However, | agree to the fact thot as the appellant is eligible for the 50% of
excess Cenvat Credit in the subsequent vear, the sald credit is not required to
be recovered or reversed. | also find the appeliant liable for the interest on such
credit from the date of wrong availment fill the date it becomes eligible for
availment in the subsequent year.

13/- With regard to the imposifion of penalty on the appellant, since the
demand for Cenvat Credit taken in advance is confirmed by the adjudicaling
authority and, the appellant has been taking the Cenvat Credit in advance
repeatedly, | find that the appellant liable for imposition of Penalty as held by
the adjudicating authority under Section 15(2) of the Cenvat Credit Rules, 2004
read with Section 11AC of the Central Excise Act. 1944,

14/- In view of the obove the QIO is upheld and the oppeal fied by the
appellant hereby stands disposed off in the above terms.

W)

Dafe: 032018 oy et ~cttbn o

(Dr. Baltir Singh)

Additional Director G?ﬁy ﬁﬂﬂ
AU, dabod,

F.No. V2/93/BVR/2017
Y EP

Ta,

M/s. 3.5. White Technologies Pvt, Lid.
Plot No.2788/3,

Mear Krishna Petrol Pumip,
Wadhwan - Ahmedabad Highway.,
District Surendranagar

Copy to:
l. The Chief Commissioner, CGST & Cenfral Excise. Ahmedabad Ione

2. The Commissioner, CGST & Central Excise, Bhavnagar / Commissioner
(Appeals), Rajkot,

Assistant Commissioner, CGST Division, Surendranagar.
The i/Addl Commissioner , Systemns, CGST, Rajkot
Guard File.
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