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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance ta Board's Notification No, 26/ 20017-C.ExNT) dated 17, 100217 med
with Board's Order No, 05/2017-8T dated 16,11.2017, Dr, Ballnr Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zooal Unit, Ahmedabad has een appointed os
Appellate Authority for the purpose of passing orders in respect of appeals fled under
Section A5 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Ansing out of above mentioned OO0 msoed by Additional /Joint / Deputy |/ Assistant
Commissioner, Central Excise | Serviee Tax, Rajkot | Jamnagar | Gandhidham

g Rt & WA F AE U OAT  Name & Address of the Appellants & Respondent :-
M/s Janak Enterprise. Burvey No. 137/2 Plot No. 1,Rajpara, Taluka Sihor,,
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Ay Fff'![E'Llﬂ aggrieved by this Order-in-Appeal may file an appeal 1o the appropriate aatharity
1 the following way
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1044
[ Under Section 86 of the Finance Act, 1994 an appeal lies to0-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2
K.k, Puram, New Delha in all matters relating o classification and valuation
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To the West regionpl bench of Customs, Excisr & Service Tax Appellate Tribunal (CESTAT) ar,

4 Floor, Bhaumali Bhawan, Asarwas Ahmedabad-380016 in chge of appeals other than as
mentioned in parn- ol aboyve
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The appeal under sub section (1] of Section 86 of the Finance Act, 1994 to the Appellste
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The appeal under sub section 2] and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule @ 2] & 92A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commussioner Central Excize or Commiissioner,
Central Excige [Appeals) jone of which shall be o certified copy) and copy of the order passed
by the Commissioner authorizing the Assistun! Commissioner or Deputy Commissioner of
Central Excise/ Service Tax 1o file the appeal before the Appellate Tribunal.
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For an a 1 to be fled before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 19464,
an appeil inst this order shall lie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penalty are i dispute, or penalty, where penalty alone is in
gmpulr. provided the amount of pre-deposit pavable would be subpect to a ceiling of Bs. 10
oS,
Under Central Excise nnd Service Tax, "Duty Demanded™ shall nelude
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For the elaborate, detailed and latest provisions rclatm o filing of appeal to the higher
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F.No.v2/2B/EA2/BVR/2017

ORDER IN APPEAL

The Principol Commissioner. Central Excise & Service tox, Bhavnagar  (herginafter
referred o os "the appellant”] has fled a Departmental oppeal againdt OO Mo,
01/Demand/Supdt/201&-17 dated 28022017 [hereinafter refered to oz “the impugned
order”] passed by the Superntendent of Central Excise. City Division, Bhavnagaor
(hereinafter referred to as “the adjudicating autharity”} in case of mM/s. Jonok Enterprisa,
Survey No.137/2. Piot No.1, Rojpara, Taluka - Sihor, Bhovnogar [hereinofier refermed 1o os
“the assessee”) having Central Excise Registration No. AACFI3630MEMO03, manutocturer of
excisable goods faling under Chapter 84 of the First Schedule of Central Excise Taniff Act,
1985 availing CENVAT Credit on Centrol Excise Duty [ Service Tax paid on inpuls, Capital
goods and Input services under CENVAT Credit Rules, 2004 [hereincfier referred fo os " CCR.
2004")

2;-  Briefly stated, the foc!s are that o Show Cause Nofice doted 18032014 wos ssued fa
M/s. Janok Enferprise, Bhavnogor alleging that during the scrufiny of Cenirgl Excise Refum
ER-1 for the month of March 2015. it appeared thot opening bolonce of Cenval Cradit wos
R5.29 94%/- whareas the closing bolonce of Cenval Credit for he previous month, Le.
February 2015 was NiL and the assessee had utilised the same in the month of March 2015 1
was lurther observed that the ossessee had taken the Opening Balance of Cenvat Credit of
Rs.45,562/- ond Re.72.441/- respectively for the maonths Apnl 2015 and May 2015 whereas the
Clasing Balance of Cenvat Credit tor the previous months was NIL. Hence if appecrad that
tha assessae had taken the Cenvaol Credit wrongly and utilised the same for the months af
March, April and May 2015 omounting to Rs.| AT 972/ which was required fo be recovared
along with interest under Rule 14 of the CCR. 2004 and the SCHN oo proposed Penally
under Rule 15 of the CCR. 2004 reod with 3ection | I AC of the Central Excise Acl, 1744,

3/-  This Mofice was odjudicoted vide OO No. a1/Demand/Supdt/2016-17 daled
28 02.2017 by the Superintendent of Central Exciss, City Bivision, Bhavnagor wherain the
Adjudicating Authorty cbserved fthat on verfication of the documents and reply letter
submitied by the dssessee during the adiudication process. It was found that the assss=e
had emcnecusly made eniries in the ER-1 retums in the caolumn / row conceming "Opening
Balance” instead of the column / row concerming “Cenval Credit taken during the menth®
by typogrophical mistake during the months March, April and May, 2015 gmounting to
P579.949/- Red5542/- and Ra72.461) respechvely fotaling to Rs.1.47.972/-, The
adjudicating authority vide the impugned orger found that oz the assessee had mode
proper payment of Ceniral Excise Duty ond had conecily ovaoled the Cenval Credi,
proceedings initiated vide the whiject SCN doted 18032016 were dropped by fhe

impugned order.

4/- The Principal Commissioner, Ceniral Excise & Service tax, Bhavnagor has filed Appeal
against the impugned arder on fhe following grounds,

« thot the Central Excise Retum ER-1 are statulory documents which should have been
relied upon once they hod been fiad and not comected, The SCH should nod have
been dropped on the bass of submiskons of the ossesses.

s fhat the grounds that there wasa typographical eror by the assesses in fling the ER-

| retums and the submission of the JRO that thera was no wrong cvaiment of

Cenvat Credit have been wrongly considerad.

that contenfions of the assessee should not have been oppreciated os they had

wrongly token and utilised Cenvat Credit as shown in their ER-1 refurms showing as

Opening Balance inspite of having o NIL closing bolonce in the previous months

thereby contravening Rule 14 of the CCR,2004.

« fhat there has been an e in dropping ne demana as the SCH did not mention
that there was any short payment of duty but there waos wrong ovaiment and
utilisation of Cenval Tredit,

« That the adjudicating authorly hos ered in dropping the demand of Service tax
without verifying focts, Hence the order is not proper ond legal and needs 1o be sef

aside,
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« That the demand Cenvat Credit of Rs.1,47.72/- propased by the SCN is reguired fo
be confirmed alongwith applicable interest and penaties,

5/-  The appeal was fled before the Commissioner {Appeais), Rajkol. The undersigned
has been nominated os Commissioner (Appeals] [ Appellate Authorty as regards fo the
case of appellan! vide Board's Order No, 05/2017-3ervice Tox doted 16.11.2017 ssued Dy
the Under Secrelary [Service Tax), G.O.L M.OF. Deptt of Revenue, CBEC, Senvice Tax Wing
on the basis of Board's Circular No. 208/6/2017-5ervice Tax dated 17.10.2017.

&)-  Pemonal hearing was held on 20.03.2018, Consullant of the assessee oppeored for
the PH and submitted a copy of their written submissions dated 0772017 with request to drop

ihe proceedings.

7i- | haove carelully gone through the focts of case, the grounds menfioned in the
deparimental appeal and the submissions made by the appellont and ne ossesses. The
question fo be decided in the oppedl s whether the ossessee in the Instant case s eligible
far the Cenvat Credit avalled [ uliised tor the months March, 2015, Apedl. 2015 ond Moy,
2015 fo the tune of Rs. 29949/ Rs545562/- and Rs72441/- respecfively fotaling fo
Rs.1,47.572/- ond whether the impugned order i§ correct by which tha proceedings of the
5CN have been dropped setting aside demand and recovery of the Cenvat Credit glong
with interast and p&nalties or octherwise,

8/- | find that it ik apparent from the cbservations of the odjudicating authority who hos
astablished in his findings that fhe assessee has mistokenly enterad the amount in the wrong
column / row in ther B-1 ratums Le. entered amount in fhe "Opening Bolance' column
inslead of 'Cenval Credit 1oken duwring the month’ column due to typographical mistoke,
The adjudicating auiherity olse found that the ossessee was enlitled far the Cenval Credi
amounts so loken for the above penod. The impugned ofder mentions thatl The
Jurisdictional Range Officer vide his written communication has confimed 1he obove
stoting that as no amount is due from fhe ossessee. ihe oroceedings faken up against the
subject Show Cause Notice may be dropped.

g/ | find that the SCN was not been dropped only on the submissions of the asseses, bu!
the concemed JRO had also given written submission 1o drop the proceedings of the SCN
stafing that there hod been a typographical emor on part aof the asseses whie filing the ER-
1 returmns os described above. it s obvious that such suomission by the JRO would hove
been issued only after necessory verificafions at his / her end.

10/~ Further, | find substance in the inferences cited in the impugned order that no
amount & due from the assessee a: the duly has been poid propery and there has been no
short paoyment of duly. Hence, | agree fo the odiudicoting authority that it there & no
amount due from the ossessee, proper payment of duty mode, no short payment of duly
and no wrang avallment [ ufiisation of Cenvol Credil. the assessee hos not conkavened
any provisions of the Cenva! Credit Rules, 2004 or any provisions of fhe Central Excise Act,
1944, | find that there was o bonofide clencal eror on part of the ossesses without any
revenue implications on the Govt. Excheqguer and consider the procedural lacuna n filing

the ER-1 refurns for the period in gueston.

i1/- In view of the above, | toke a pragmatic view in fhe instant case upholding the QIC
in its entirety and | hereby set aside the Appeal filed by the appellant, The appeal filed by

the departmant it hareby disposed off.
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