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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board’s Notification No, 26/2017-C.Ex.(NT) daved 17 10,217 read
with Board's Order No, 05/2017-8T dated 16.11.2017, Dr. Balhir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Umt, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect ol appeals filed under
Gertion 33 of Central Excise Act, 1944 and Section B35 of the Finance Act, 1994
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Arsing o of above mentioned 70 msued by Additonal [Joint /Deputy [ Assistani
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar | Gandhidham

et & STEEd & SF T3 99 Name & Adidress of the Appellants & Hespondend

M/s Reliance Defence and Engg. Ltd., [earlier known as Pipavav Defence and Offshore
Engg. Co. Ltd (EQU)|,Pipavav Port,Post - Ucchaiya, Via - Rajula , Dist : Amreli,
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Any person ageneved by this Order-an-Appeal may file an appeal to the apptopriate authorits
im the followinge way.
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Appeal 10 Customs, Excise & Service Tax Appellate Tribunal under Section 338 of CEA, 1844
i Under Section 86 of the Finance Act, 1994 an appeal lies to
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The spectal bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R E Puram. Mew Pelhi in all matters relating to classification and valuation,
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To the West regional bench of Customs, Excise & Service Tax A ppellate Tribunal [CESTAT) at,

i Floor, Bhaumah Bhawnn, Asarws Ahmedabsd 380016 in case of appeals other than as
mentioned in para- 1)) above
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The a ;1 o the Appellate Tribunal shall be fled in quadruplicate m form EA-] | &g
Preser under Rule & of Central Excise (Appeal) Rules, 2001 and shall be aecompamec
hgninst one which at least should be accompanied by a fee of Rs, 1,000/ Rs.5 0/ -,
E_IE,{}DI:J;- where amount of duly 1E-:111_:111rl.f1ngrrt*a1.n' nrd!_l,-.-'rgfillqrtl g upto 3 Lac., 5 Lac 1o
al) Lac nm:]| above 530 Lac respecfively i the form uﬁfmuﬂl nk draft in favour ol Asst
Registrar of branch of any norpinated public secior bank of the plae th-;ru the beneh of an
nominated puluﬂ_r sector bank of the ﬁla-:r- where the bench of the Tribunal is situsted,
Application made for g_mm af stay shall be accompanied by a fee of Rs. 5007 -
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'I'I1_Enpp|:n.1 cnder sub section (1) of Section 86 of the Fmance Act, 1994, to the App 9]““‘
Tribunal E‘.hﬁ!“il be filed in quadruplicate in Form 5.7.5 as prescobed uncder Rile T*[lil of 1he
Sepvce Tax Rules, 1994, and Shall be accompanied by o copy of t order appealed agains
jone of which shall he certified copy) and  should be accompanied Ty a fees of Ra 1000/

where the amount ol service tax & interest deman & penalty levied of Bs. 5 Lakbs or less,
R 50040/ - where the amount of service nx & m:rteg.]i demanded & penalty levied a8 more
than five lakhs but not exceeding Rs, Filty Lakhs, Rs, 0,000/ - where the amount of serace
tax & {rile demanded & penalty levied is more than fifty Lakhs rupees. in the form of
crossed bank drafl in favour of the Assisiant Registrar of the bench of nommated Public
Sector k of I_P%tplﬂt'f where the bench of TrT§unEJ is situated. [ Appheation made for

grant of stay shal accompanied by a fee of Re 500/
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The appeal under sub section (2 and {24] of the section 86 the Fimance Act 1994, shall he
filed in For ST.7 as prescribed under Rule 9 12} & 9i2A) of the Service Tax Rules, 1994 and
shall he accomparied By b copy of order of Coinmissioner Central Exeise or Comnissioher,
Central Excise {Appeals] (one of which shall be o certified copy] and copy of the order passed

bv the Commssioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax o file the appeal belore the Appellate Tribunal
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For an appeal to be fled belore the CESTAT. under Section 35F of the Centrnl Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal inst this order shall e before the Tribunal on payvment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 15 9
glumur- provided the amount of pre-deposit pavable would be subject to o ceiling of Re. 10
rores,
Unider Central Excise and Service Tax, “Duty Demanded” shall inelude :
il amount determined under Section 11 D
it} amount of erroneous Cenvat Credit taken;
i) amount pavable under Bule G of the Cenvat Credn Hules
ided Turther that the provisions of this Section shall not apply o the stay

application and appeals pending before any appellate authority prior o the commencement of
the Finanoe tHn.eru:T, JE'{4
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A revision aﬂph:ntm:n_]irn to the Under Secretary, to the Gmerninenl ol Indin, Hevision
pplication. Unit, Ministry ol Finance, Pr rtment of Revenue, dth Floor, Jeevan Deep
uilding, Parl nt Street, New Delhi-110001, pnder Section ISEE of the CEA 1944 in

respect of the following case, governed by Nirst proviso to sub-section (1] o Section-35H ibid:
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In case of anv loss u1'|T:,uu-rIa, where the loss oceurs m transit from a factory o a warchouse or
to apother factony or Trom one uurn‘hu s 1o another during the course of process.ng of the
in & warehouse o7 i storage w
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ether i o etory or in 8 warehouse

/

ll? case of rebate of dutv of excise on goods exported Lo any country or 1eFTItar outsile india
of on excisable material used in the manufacture of the goods winch are exporied to any
country or terntory autside Indu.
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In ase of ﬁuud.s swnaried outside Indis export to Nepal or Bhotan, without payment ool dhuty
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Credit of anv duty allowed 1o be utlized towards payment of excise duty op final pr?lrkiurh
under the provis:ons of this Act or the Ruoles made there under such order is I?_ass.ed ; the
E.Emrlngics%mner {Appeals] on or after, the date appointed under Sec. 109 of the Finance (No. 2
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:ml,ﬁﬁaﬂq#mﬁmﬁﬁﬁqg_ﬁmﬁﬁmtam#M#mﬂrm|
S TS & AR AW atd § andw andy 8 2 ol deem & and el wn f S
TrrE F HEGA, 1944 & U0 I5-EE & AEd Ui oew fosEEe & aew & o
TH-6 &1 Uid T & Fm Gifev)

The above application shall be made in duplicate in Form No. EA-8 as specified qh:i:;_ﬁfult 9
of Central Excise | ﬂp{ma}ls_] Rules, 2001 within 3 months from the date on which the order
sought to be appealed against s communjeated and shall be accompanied by two cud:lleﬂ efch
of the O and Order-In-Appeal, It should also be accom ed hé' arc of TR-G Challan
evidencing pavment of pr::a:'ﬂlmri e g prescrbed under tion A5:EE ol CEA, 1944, under
Major Head of Account
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The revision application shall be acc mpanied by 8 fee of Ra 200/- where the amount
nvalved in Rupees One Lac or less and Rs. 10007 where the amount tvalved is more than

upets One Lac.
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COVETS ?rinua numbers of order- in t.}r:%iuﬂl. fee for ench 0.1.0. should be peid in the
m t wo the Appeilant Tribunal or

£
Fii_’;wmi anner, not withstanding the fa al the one appeal
the ope ﬂﬂ]ﬂll{ﬂtlnn to the Central Govi. As the case may be, 15 filled to avoid scriptoria work if
excising Ks. 1 lakh fee of Rs. 100/ - for each

(Bl aremawifi somaree a MiOwEA, 1975, ) & RN A S 0@ R s @
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Onie copy of u?ﬂimhnn of (010, a% the case may be, and the order of the adjudicating
authority shall bear o court fee stamp of R, 6,50 as prescribed under Schedule-1 n terms of
the Coutt Fes Act, 1973, as amended,

(Fl HE we, Sedt 309w vg AEET e iR (w fafe) frased, 1982 & ama
T 3 ehE AHet & afeatEd e o Raat & e o com st e e g

Attention §s also invited to the rules covering these and other related matters contamed m the
Cuostoms, Excise and Servioe Appellate Tribuanal | sedire] Rules, 1982

1G] e s et & e ofBW et & Wt o, fege o afenE oeuet & R
werand] Tasmi daEse www chec gov.in @ 280 F6I B | |
For the elaborate, detailed and lalest provisions relating to filing of appeal 1o the higher
appellate authority, the appellant may reler to the Deparmmental wehsite www cbec.go'.m
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ORDER IN APPEAL

M. Relignce Defence and Engineering Lid., 100% EOU [Earlier known s M/s,
Pipavav Defence and Offshore Engineering Company Ltd.J(hereinafter refered to os
“the oppelant”), hoving Central Excise Registation MNa. AABCP|491LEMO0T ore
engoged in the manufacturing of shio af Pipovav Port, The appeliant & an Exporf
Oriented Unit estabilished vide letter of permission F. NO. KASEZ/100% BEOUM/ 37/ 200504
dated 04/04/2006 ssued by the Develgpment Commissioner, Kongia Specicl Economic
7one, Gandhidhom ond engaged in manufacture and repaifing of ships for the
purpose of export, as permitted by the Development Commussioner, Kandia Special
Economic lone. Gandhighom. The cppellant has been granted license tor private
bondad warehouse under Section 58 of the Customs ACL 1942, that the oppellont s
entitied to impart duty free materials for the monufocture ond repainng of ships meant
far export claiming exemption provided in Mofiication MNo. 52/2003-Cus, doted
31.03.2003 subject to conditions mentioned in the notification.

2 Briefly stated, the facts are that ine appeliont had filed monthly return in the form
ER-2 with the jurisdictional Superintendent of Central Excise Ronge Office, Mahuva i
which parficutors of Cenvat credit avalled were mentioned. Accordingly. the appellant
was asked by the Range Superintendent 1o provide the documents on e bass of
which Cenval credit was token by them during the period from August, 2011 to
Octaber, 2011, On scrufiny of the invoices submitted by the oppeliant. it was found that
the EOU unit had token cenval credit wrongy. in excess / double and on being pomnted
out by the Range Officer vide lefter dated 31.07.2012, the oppellont reversed total
amount of 49.51.427/- as intimoted vide lefier dated 14.08.201 2. However, they hod not
paid inferest amount of Rs. 11,01,136/- on wrongly token cenvat credil. The SCN caled
10.07.2013 therefore, infer-alio demanded interest amount of Rs. 11.01.134/- in terms of
section 11AB [now Section 11 AAjof the Ceniral Excise Act, 1944 read with rute 14 of the
Cenvat Credit Rules, 2004 and Sectfion 75 of the Finonce Aci, 1994 and further
oroposed penaity from the appelant under the provisions of rule 15 of the Cenvat
Cradit Rules, 2004.

3 The SCN was odjudicoted vide QIO N, 31 /AC/Rurgl/BVR/RR/2016-17 dated
a012.2016 by the Assistant Commissioner, Cenfral Excise, Rural Division, Bhavragar
whierein the adjudicating guthority ordered 10 recover interest of Rs, 11,001,134/~ In terms
of Section 1148 {now Section | I AAlof the Central Excise Act, 1944 read with Rule 14 of
the Cenvat Credit Rules, 2004 ond Section 75 of the Finance Act, 1994 and imposed
penclty of Rs. 49.51.427/- under the provisions of Rule 13 of the Cenvat Credit
Rules, 2004,

4 Feeling oggrieved, the appeliant filed appeal mainly on the following groundas.

+ that the arder passed by the adiudicating outherity is without considanng 1he
relevant provisions of Rule |4 ond 15 of the Cenvat Credit Rules. 2004,

« that the odiudicotion authority hos confirmed the demand of interest without
any |ustificafion and hos foled fo understand difference belween the words
'avail’ and ‘taken’ while making eronecus interpretation of Rule 14,

s« that they had meraly ovalied ie. made boak eniry in the relevan! register ana
therafora, it Is ercnecus to inferpret or aliege that they had foken or ulilized
wrongly availed cenvat credil.

e {hat Bule 14 of the Cenvat Credit Rules, 2004 has been substituted with effect
fram 17.03.2012 vide Noftificafion No. 18/2012-CE [NT]: that the misicke of wrong
avaiment of cenvatl credit was peinted out by the depariment only on
1007.2013 and i hod reverssed the same on 14.08.2013. i.e. the daote when

-_ Vpatt—-A=
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amended provisicns were in force: thot the words "token or ufiizeg” were
substituted os the words “loken and utiized” vide Motfificotion No. 18/2012-CE
[NT}with g view to remove ombiguity arising out of the cld Rule 14,

« that it has been held by different higher oppellate forum that if any amendment
is made in provision of low by ‘substitution’ with o view of bring clarity or to ovoid
confusion that may be prevailing in earfier provision, then such amendment Ly
substitution in the low nos refrospective effect and it hos to be read and
construed os if altered/substituted words were written inta Act or Rules from ifs
incephon:

s inat when order of recovery of Interest on unutiized cenvat credit iself is
erroneous, question of /mposing penally undear Rule 15 of the Cenval Credit
Rules. 2004 does not arise

« that neither notice nor impugned order elucidate as 1o under which sub rule of
Rule 15 penalfy of Rs. 49.51,427/- has been imposed upan appeliant.

« that under the provision of Rule 15[1]. penalty can be imposed whan osseses
takas or ullizes cenvat credit wrongly on any input or copital goods or input
service and they had not ‘taken’ or ‘ufiized’ cenvat credit wrongly
Pravisions of Rule 15!1] reveals that there is o provision that in such o case, al
such goods shall be lioble to confscafion and the person concemed shall be
lioole o @ penalty not exceeding the duty or service tax on such goods of
services or rupees two thousand whichever s greoter, However. fn the instant
case, no goods ore identified os liable to confiscation in the impugned nofice.
Therefare, in any cose. amount of penalty under Rule 1511 cannat excesd R
2000/-.

e Further, the appeliant in support of certain grounds of appeal, they have relied
upon the various cose laws also.

5. The oppeal wos filed before the Commissioner |Appeais], Rajkot. The
Jndersigned has been nominated os Commissioner [Appeais] { Appeliate Authorty os
regards to the case of oppetlont vide Board's Order NO. 05/201 7-5ervice Tax dated
14.11.2017 issued by the Under Secretary [Service Tox), G.C.|, M.O.F. Deptt of Revenua,
CBEC, Service Tax Wing on the basis of Board's Circulor No. 208/6/2017-Service Tax
dated 17.10.2017,

&. Personal hearing was neld on 09.03.2018. The consultant of the Appetiant Shiri
P. 0. Rachchh appeared for PH before me and reiterated aarlier submissions. He furtner
requested to decide the case in their favour in view of mony cited judgments of various
High Courts, especially 2012 (27%) ELT 209 (Kar)-CCE, LTU, Bangaolore v/s. Bill Farge Pvt.
Ltd. and 2014 {310} ELT-50% {Mad.)-CCE, Madurai v/s. Sirategic Engg. [P] Lid

i | have carefully gone through the focts of case, the grounds menticned in the
oppeal ond the submissions made by the oppellant. The quesfion fo be decided in the
cpoeal s whather the interest of Rs. 11,001,134/ 15 figole to be recovered on the wiangly
baken cenvat credit of Rs. 49,51.427/- in terms of Section 1 1 AB [now Section | | AAjof the
Central Excise Act, 1944 read with rule 14 of the Cenvat Credit Rules, 2004 and Section
75 of the Finance Act 1994 and penalty of Rs. 49.51.427/- can be imposed under ine
orovisions of Rule 15 of the Cenvat Credit Rules, 2004 or ofherwise.
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A | have observed thot the aoppeliant had taken cenvot credit of Rs, 49,51.427 /-
wrongly, which was reversed by them on being pointed out by the range officer. The
said cenvat credit wos availed by the appellant prior to 2012, Rule 14 of Cenvat Credit
Rules, 2004 at the relevant time reads Qs under |

RULE 14. Recovery of CENVAT credit wrongly taken or erronecusly refunded— VWhere
fhe CEMVAT credif hos been laken or ulilized wrongly or hos been eroneously refunded. the
same along with interest shall be recovered from the manulaciwer or the provider of the culpy!
service and the provisions of sections | 1A gnd 171AL af the Excise Act or sections 72 and 75 al the
Finance Act, shall apply mutatis mutondis for effecfing such recovenes,”

Relevant portion of Section 11AB of the Cenlral Excise Acl 1944 (now converfed in lecfion
11AA):

“Inferest on delayed payment of duty -{ 1] Where any duty of excite has not been levied or poid
ar has been shorf-levied or shorf paid or emaneously refunded. the perion who 5 sobig fo pay
the duty ot determined under sub-sechion (2], or hos poid the duly under sub-section (28] of
section 114, shall in addition fo the duly be Fable lo pay inferest al such rale ... of Jection 114
tll the dote of payment of such duly:

A A plain reading of the above indicates that Rule 14 specifically provides that the
manufacturer or the provider of the cutput service becomes llable to pay interest aong
with the duty where canval credit has been taken or utlized wrongly or has been
erroneously refunded,

10.  The Hon'ble Supreme Court of India in the case of Union of India V/s. Ind-Swift
Labaratories Ltd. reported af 2011 (265) ELT. 3 (SC] haos taken o similor view in the
matter,

India -Swift tori

Interast-Canval/Modvot-  Intarest on regular crecht whelher arises from date of availing such
credil or dote of uliizaticn-Rule 14 of Cenval credit Rules. 2004 of Cenvat Credit Rules, 2004
speciically providing for inferest when cenvat credit taken or uliized wrongly of eroneously
refunded. hence, inferest on imegular credit arises from daote of faking such credit. Ruie 14 10ic
clear and unambiguous-No reason fo read ihe word “of” appearing in Rule 14 ibid befween
expressions 'taken” or 'ulised wrongly” or has been ‘aroneously refunded’ as “and”™ by way of
regding it down- credit recoveratle with interest an haopening ol any af ihe three speciied
circumstances - High Court erroneously held thal interest cannol be claimed from date of wrong
availment-Attempt by High Court fo read down provision by substituling “or™ by "and” lo give
relief o assessee, eMoneoUs.

i1,  With regard to oppeliant's argument that they hod merely availed |.e, made o
book entry in the relevant register and therefore, it & eroneous 1o interpret or allegs
tnat they hod taken or utikzed the cenval cradit. the same does not Qppear o be
comact as Cenval Credit s not physical element. For Cenvat Credil, the only methed to
lake credit is to take its entry in Books of Account or Cenval Credit Account. Thus,
considering meaning of “taken”, enlry in books Is sufficient and ifs ulilization is not
necessary. Thus, it con be soid that Rule 14 itself & competent for levy of Intenest,
howevar for recovery Sectian 11AB is used with work mutatis mutandis i.e. Section 11AB
s used with necessary change for recavery under Rule 14 of Cenvol Credit Rules, 2004,
Eurther, the said issue has been clorified by the Booard vide Crculor No. 942/03/201 1-LX
cdated 14.03.2011,

12.  With regard to the oppelant's contention for rate of interest for the cenval credit
cavable for the penod pricr to 01.04.2011 & 13%, | find thaot opplicable rate of interas
tar Central Excise/Cenvat Credit payable during the period prior fo 01,04.2011 wos 13%
as provided under Nofification No. 646/2003-CE (NT) coted 12.09.2003. The said rate of
mterast was increcsed to 18% vide Mofification Mo, &/2011-CE [NT) doted 01.03.201 1,
Hence. | find that it cannot be mode opplicable to the amounl payable prier lo
01.04.2011 but paid after 01.04.2011 on the ground thol law prevailing al the fime when

-—
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dhhf:anvui credit became payable s relevant nof the law effective on the dole of
payment.

13, In view of the above, | find appellant liable for interest. Therefore, | order fo
recover Interest @13% for the cenvat credit payable prior to 01.04.2011 and & 18% for
the period after 01.04.2011 fill the date of reversal.

14, With regard to imposition of penalty under provigions of Rules 15 of Cenvat Credil
Bules, 2004, | find that the Show Couse MNotice has been issued for recovery of interest
and not tor amount of cenvat credit wrongly foken which was subsequently reversed.
5a. it con be sesn thal neither duty has been demonded in Show Couse Naotice, nor
duty has been confirmed in order porfion of Order in Origingl. Thus, in absence of vaid
demand nafice or its confirmation. imposition of penalty i not justified.

|5, Accordingly, | set aside the penally imposed upon the appellant under the
impugned arder.

4,  Accordingly, the oppeal fled by the oppeliont in ihe instant cose stonas
disposed off in the above terms.

(Y >lctttn
{Cr. Balbir Singhj
-
Addifiongl Director General [DGTS),

hﬂ*ﬁf@%?{%
Dote: [fO372018 F.No. V2/31/BYR/2017

BY RPAD.

12,

M/s. Reliance Defence & Engineenng Lid..

(Earlier kriowrn as M/fs, Pipavav Defence & Offshore
Engineering Co. Lid.),

Fipavav Port, Fost, Ucchaiya,

Dist -Armrel-363 540,

Copy to !
. The Chief Cammissioner, CGST & Cenfral Excise, Ahmedgbad lone.
7. The Commissioner, CGST & Centrad Excise, Bhavnagar/ Commissioner {Appeals),
Rajkot.
3. The Jurisgictional Divisional Assistont Commissioner, Bhavnagar.
4. The Jt/Addl Commissicner , Systems, CGST, Rajkot
5. Guard Flle.



