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Passed bv Shri Gopi Nath, Additional Director General (Audit), Ahmedabad Zonal Unit,
Ahmedabad.

3{fr"q"-dr +ireqr l€,lr.tb-t.:.qr. (ta.&.) fraro ib.t..totte * snr ce qE 3nfu-{ nrltt q.

oe/?.rb-rr{.4. Edi6 t€,.r t.?oste t sr+rror d, 'fr rilfr ai?I, 3Iq{ r6ii*m :il*c, srfJrdrErq

d-frd 1fa-i +i t+;a sifuB-{ff tq,qv St trxrz'r, i,*q rcqrd t1a sfrE.+a tecu SI trrt :', t
ria:i'a d,S sI 4* gftt * e;fti fr :n{qr crtua 6[i t ,ieq t 3rs'f, Hffi t sq t- fi -q+a

B-qr aqT t.
In pursuance to tsoard's Notification No. 2612017 C.Ex.(NT) dated 17 10.217 rearl

rvith Board,s order No. 05l2o17 ST dated 16.11.2017, Shri Gopi Nath, Additional Director

General of Alldit, Ahmedabad Zonal Unit, Ahmedabad has been appointed as Appcllate

Authority for the plrrpose of passing orders in respect of appeals filed under Section 35 of

Central Excise Act, 1944 ernd Section 85 of the Finance Act, 1994.

3{(l{ 3ir -q?Fd/ 
g+ra {r{frdl n !{44/ €!ry rnqra. iffiq scqK g6/ t-drfr{, {rJ-6tc / aEr rl{

I rm.ttnfrr EaRirwRfu-d urtr 'qa rar $ sffia: r

Arising out of above mentioned OIO issued b1 Additional /Joint/ Deputv / Assistant

Commissioner, Central Excise / Senicc Tax, Rajkot / Jamnagar / Gandhtdham :

$ffi & cffiI fi ar}I \rq giII lName & Address of the Appellants & Respondent :-

M/s Vinubhai Steel Co. P. Ltd., F/A' Ruvapari Road, Bhavnagar - 364 OOI

Date of issue

q

EI

(A)

W ile?r(3iqdl t Eqfua 6f€.qFd ffifua at6 *:qqf,d qrftffirft I crfuf,{ur t satT
3]fr-d dr*i 6{ rr6-dr t r/

Anv person aggrieved bv this Order in Appeal mal file an appeal to the appropriate authoritl
in th'e follorr iri[ rr-ar .

fiqr sr6 ,t;fi-q y.crd eTe.F (rd +'dr+-{ 3lffiq- ;qqft}-*tut fi cR 3{q'f,, i,-4rq 3cqK tl6
3{ftCia ,is+a A qnr "ssg # :rdra uE fo.a srfrB-+q, lgsa fi qrrr 86 fi 3n+etd

Caftfua wr6 *t ar sr& t tr

Appeal to Customs. Excisc & Se n ice 'l'a-r Appellate Tribunal under Section 358 o1 CEA, 194-1

/ Under Section 86 of the Finarrr:e Act, 199'+ an appeal lies to:-

ilrtr+wr EezrFrd t rryRra uxX arlrd {IaT er.*r. +-frq L,cr<d ste"F r'd i'drfl JS-ff{-
;alr{rftI-fl,.fr fi fuals fi6, isc aar+ a 2. 3{R fi foE. -$ ftl"dT 6} #r'oEft +G(' rr

The sper"ial b, r)ch of Cusloms. l.xr-isr tc Sen tce '1;rx Appellare Tribunal oI West Rlock No. 2.

R.K. Puram, Nerr Dclhi in :rll matters relating to classification and valuation.

3qd-f,d qn=da l(a) fr drrr 4rr r{ffi S romr e}e cafr lrfl-d finr lga. i}'fia 5qg q16 ua

+'dr6{ lqrfrq #rnmwr (ffiZ) fir ctr'Tlr et{iq fifu-or, , qffiq" ilfr, il{srfr arf,f 3r€rEi

To the Wesl region.rl benclr ol L ustoms. Excise & Se44e fa-r Appellat-e Tribttnal (( ESTAT) al.
2,rFloor, Bhalmali Bhauan. Asanra Ahmcrlabart 380016 in cd:se ofappeals oihet lhan as
mentioned in para- 1(al above

{i)

(ii)



(iir)

(B)

(')

(ir)

/i.'
t\

JfA-q;qrqrBs{uT t ofiaT 3rq-d qrdd *-G 5 6q adq srqrd eI6 1u{ra1 fr++refr, zoot,

+ nsq o t 3ia-fd EtItRd Br' rg fiw oe-: +t qR cftqi fr aS B-sT arar qrBu t rrA t
6ri t ** qr* cft * snr, ro JrqrE eI@ fr airT ,dqu 61 4fi4 ,t{ dqmrcElt qciar, tw s

ars qr sgt +q, 5 ro scq qr 50 *ro wq alt 3{?kII 50 drq Fc\r -t :tR6" t d^ nqlr:
r,oool- q}, s,oool- sqt 3r2rclT 10,000/- 5qq 6r Frutfta fir qIFF ffr cF'Hdrf, +'rt Frtfft-a

ur#- *' ,.ffi. €-fta :m-Aq 
"qrqrfr-fl"r 

6r snsr t {6rt'6 {EFdr fi arff t frffi sfr

di6frrd-6 ft * a-+ rqm art ffi-d d-6 grqc {drrr l+-qr srdr aftr, I stifua grrc 6r ryrdrd.
d-+ 6r rs rnur A fi qTFq s6T Hdft,d 3l.iHrq;qqB+rq fi tnrqr Rrd t I FI;ET rrftt 1€
:n-ft1 +' fu.;nlca-q* + sFr 500/- w('6r FErlftd eIffi s,r 5rar frn tl

The anneal ro the ADDellate Tribunal shall be liled in quadlqplicate. in. form EA-3 / as

lii*?hlJ,i'r|;"a"i''n,1iF"d'Jit.'iiiit"ei.iii'iap'peiii kulbsi 2001'and shall be accompanied
5;;il;i ";J 

;:hicn"Ii iedd,t str<iLrtd 6i acc'i,rirb;nha br 'a 
fee- of .Rs 1.00p/.' Rs!000/

ffs. 10-000/- where amount of dutr dem a nd / in terest /pena lt) /-relund rs uplo J Lac . ).r'ac to
s\dLIi"aih;!b;i 50'i;;.;sd#Ciuali'in"aria-rilm of Ciossed bank drall in rarour ot Assl'
E;"i:.i;^;';T tlri""it li iii noniiiyjieO publii i..to. bank oI the place rrhere lhe ber.ch of an.r

|r'lfili"Liia"'o16iii'!Ii6'Jtinii""T itre"piace-nneie .ihi 6ench'o[-the-Tnbuna] is situated.
A;;iil;ii& fii"cie-for iii"r or slar shall be accompanied br a lee of Rs 500/ ''.

:i!ffi ffi S csa-nqfe, rid 3{Rn#q-4. l9e4 +'I qrrr 86(1) fi 3l?Irrd S-drf,{

frqlrcrfr, rsg+, t la-{n 9(1) 6 a56'B'uttra uq s.r.-s.ii qR cmi * fi ar sii?ft ('d 5s*
uq ms':na*.'fi tu6s 3{qii 61 4+ d, 3FSr cfa u* 1- fi6ra d trae.t^t-+ cfa rqrFrd

dfr ilftg 3lk adA t +q t 6fl ('s; cfr fi unr, ;r51 €dr+{ fi ai4 ,qrd #I sirr $k drnqr

""r 
a"U rc('L are. qr r{t e;q, 5 dItI scq sI 50 f,rE. Sqq dfi 3I1Eir SO aro sqlr t 3{fuq'

H d""qsi i,OOOl 6qt. 5.000/- sqt 3rerdr 10.0001 sq4.or GIt:tta;aT elc.F 6t qF €-ilrd

;*i Frffta ira or ,rrTdr;r, ffi 3iidq "hqiffii 6t lnsr * sdr++"1ft-cerr t arq t
nr* m c165f*q; sfa + fra; rqrrr arfl tuifr-d +m STqe EqRT G;qr 

"Trdr 
qrBq t_{"rfui grq'c q;r

i"i-o. # a-rs ?ir6rr 6 nar ur6 il6 Tkifud irffi"q'anqrfra,r ffr sr;gl Rrd t t erra
3ir*i (€ ,f-Al * ft(' vri{n q{ }.€Pr 500/- sq( 6r Frtffrd aj6 sqr +'rat drn ti

The aooeal under sub secrion {llof Secrion 86 o^f lh_e Finance Act. lgg4, to the Appellate
i;iiJ'iJiSh;1'}g riria * qr'i"llir'ptiiaii-in" Form Sr.5 a" piiscribed under Rule .e{.ll'of the

S;.;IiIt;i R-;F:, 
'ib04. ,LliBh;Ti Li aciomfiiniFo tri d 1on1l^-o1^1ttt."ld?:3pPp'$ i6t3:t

{one o[ rvhich shall !e certilled cop\land should be accomnanleo D\ a Ices or t\s. t

where rhe amounl ot ..*,.. ii*'dti"i.?It Olli"Ii.tia &'piiiiTii:. ii.et oT R!. 5 Lakhs,or less.

Hi.5tiOO7 
-*t 

"re 
itii amounr of service tax &.interes! ^demaaded 

& penallv levled l.s more

ii,;;"i# r"riiiJ 
'Uui'iiot e**"i i".e"Ri.'Fiftr Lat<hs.-niiO.O00/- uhere'the amount of 

^sen 
ice

ili'ii'i,iti?"ii"aiili"a.ii'a'p'"iiBtii"i.;i;ii i" ;ei"'tt,an' fifiv Lalihs rupees' in the.form of

:ffi.;.,i"b;nk a-iiii"in rauoul'oi*itil' Aiiilrini ji.gisirar oT the bench of nominated Pu blic
\i.iiii'eii'ri or't1ie ijiace "n"i" 

ir,i ifiiti-;l filfi-uriai is situated. / Application made for

irani of star shall be accompanied br a lee ot Rs.5UU/ '

F+.? yfrF-qa, 1ee4 sT qRr 86 61 3q-qr{Bri (2) !?i (2A) t 3Id?td d-s 61 4+ 3rfd, n-dF{

B-q6drff, 1994, + Eq-ff 9(2) \rd 9(2A) & rra FstR-a citrd S.r. 7 ii fi ff {tefr !d 3-st €rq

3Trs-f,d, +-frq 3isr ?t@ xercir yr{Fra (lrfi-d), *-fi-q 3iqrq al6 rqru crtra vrlsr fi cM
+#a +11r+A t r,-+-vfr c-4rftd-d"fr ilFct 3ih'3a.Tf,d .uRr *-6*-6_xFErd 3rero.,',cqT.

+d" ,a* qtE;i +dr6{. qi 3ttrrq ;qTqTBflnr a;r xra-d-d E;i q;-{i ar fr{i li Erd nr&r ffr

cfr st srer fr"€-irrd +lfi dafi r r
The aooeal under sub secrion {2) ancl l2A) oflhe seclion 8b lhe Finance Act 1.q94. 

^shall 
be

fiiAlfi'F;; St7'ui pr"i"iit .d under Rule q 12) & 9(2Al of rhe Sen'ice Ta-x Rules. l9q4 and

af.,uft't. ui.ornpanieh br a ( op\ ol order oI Commissioner Central Excise or Commjssioner'

c"ii.ii eiiiii:'l,qpri.i t"i ton" cif tthi.h shall be a certified copl) and copr of the order. passed

br the Commissidner authorizing the Assistant Commissioner ol".Pepul) Commlssloner ol

ct.rii"l Bxcisel Service Tax to file1he appeal before the Appellate Tribunal'

$-*n qra. *;ftq r.qr( qlE; qE fqran 3lffiq cTfu-+-{uT (t-r-c) fi qfr'3trt + ql-4-d * t-d-{
reqrq"sr6 afufr-+q 19+-4 ffr qRr 35(rs * 3ra-,td, oi fi ffiq:rEfr-qq, 1994 ffr qRr 83 +

Jtd-,td 
"fr-dT6{ +} m m{ €r ,Tt t, {s 3{r*r fi cF 3rq-ffq eTm-srur * gfifr 6ti Trqq :.qre

areF^trdr 6-{ qrrr S to iFsn (10%), sq am ra qal-+ ffi t, ur gai-ar, u-q fr+a SqtaT

*"n""t. i ry.r" # r*. *H'r* gq ,nlr + ii*ro oo fr'rra ait vsF-d -q {fti qH

*"TtS 5c\, $ aBa a fr;
&*q r.qr< lra u.i t-+rrr fr nartd "4rrr f+.('rrv aJe"F" fr E-E- ?nBa t

(i) trRr 11 * t jialra T6q

(ii) ffie oqr SI ff 4t,rcki {rla}

(iii) ffiE wn Gr+ara-e + G-{q 6 fi $aJra hq Iffr
- serd {d fu fs enn t crdtrra ffiq (s. z) 3rfuk+a 2014 +' 3rR:{ t $'ffi xffiq
sTffi fi sffs{ fuERrtfd erra :rS t.i 3qfr at eq +& otntl

For an aoneal to be frled before the CESTAT, under Section 35F of the Central Excise Act,
l0++ 

" 
trlich is also made applicable to Senice Tax under Section 83 of the Finance Act. 199'1,

2p sppeal againsl this ordtlr shall lie lrlore thc Tribunal ot] paymenl of 10'o ol -the dutl
demdrided nhere durr or drrrl and pcnallr arc in dispute. or_ penaltv. rvhere pena.llr alone ls ln
dGarie. provided lhe amourit oI pie-deposit parable u'ould be subject to a cei)ing of Rs. l0
Crores.' Under Central Excise and Sen'ice Tax, "Duty Demanded" shall include :

lil amount determined under Secrion i 1 D:
iiil amount of erroneous Cenvat Credit taken;
iliit amount Dayable under Rule 6 ofthe Cenvat Credit Rules

p-"idea further"that the pro',isions of this Scction shall not apph lo th( sta\
apptication j"a appeiis pentling befbre anr appellate authoritv prior to Lhe ioh-mencement cll
the Finance {No.2) Act, 2014.
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(c)

(i)

(ir)

(iii)

(i')

{")

{ui)

(D)

(E)

(F)

trrrf, F{fiR ol qattrur rrera :

Rewision aooliEation to Government of India:
si-ffia; H-ififfi ffi fiaRiA-a 4.r4Ei d, i;ftq tcqrd ?tffi lTtuG-{q. Iee+ 6r trxr

isEe t qsa t1E6 t .lrazm rrfl sfus, eTrl.I Sr=FR, qdfrqroT 3lr+f,d f+rt. A;a q{rilq. {rsw
EHTTT, d?fr frBf,:Jrda frq srild, s+rs nri, +$ ftrdt-t ioool, *i F+-qr amr qrB('t I
A revision aoolication lies lo the Under Secretan, lo the Governm-enl-of lndia. Revision
An;'iil;ii;h"U[i't.' Mlriisin of Finance. Departmei{ of Revenue, 4t1r Eloor. Jeeva-n f)eep
iiiiii:;;-p,;li;in.iir'Siibit."1iri: ii:tiji-t 16o0l . ,l,iai. Sicttij'i'.lsEa or ihe- cEA 1q44 ih
reip"ii",it itii ioiiowiiriiasi.' governid bv first proviso lo sub-section {l ) oI Section 358 ibid:

qfr ffrd t ffi il+sra + am-d fr. s6r a?nsra E;fr zna +i ffi +'rt€ri S ersR 
-rlE 

* qnzrqe

fi.dlra qr fum #q +rsri ur fu"r ffi'r'+ crcn 
-ilE.t fit srER 116 qrrrrr;r 61X-. qt ffi

,rsx rl-d fr qr cBwr fr rra fi s{fFflur fi at{ra. ffi ontiri qr ffi srER {6 fr 4rd t rrsra
+ qraa dr/
ln case o[ anv loss ol qoods, uhere lhe loss oCcurs in tranSit frgm a lactOrl-to a wareh61se or
iii iiiitti.liii'"tdi- ;i Tiom-bn. \\larihouse ro a:n-ot her during the course 6f processing of the
goota:in a $'Crehduse or in storage whether in a factorl' or in a n'arehouse

s{rld t Era{ G6fr $,( qr at{ 6} ffia rr G ara h frM"r fr rqra a-;t ffrfr q{ erfi Tg

##q..qn,J- * g. lna-ct * qra-d *, ;rl irrd fi <rot Gd ir"(,ir et{ 6t ffid ff * t,

ln case of rebate ofdut! ol excise on goods exporled t-o Ani cou ntn. or. terrilon outside lndia
ijf 

"" 
i"Ciia6te mareridl used in the"manufailure o[ the'goods which are exported lo an\

countn' or territon' outside India.

qft ricrd atEF 6r arrtrEr fr\'F{fl flrld fi Er6{, ;tqra qr slaa +i qro ffia fuqr rrqr tt i
tnii.. Jt gtooa= ex&rted oulsicie India .*pori to Nepal or Bhutan. \\'ilhout pa\ment o[ dutr'.

{Ffi'{d r.cr + 3isrda aTFF t ctTdrd fi frT 5n {$ ffic ss 3{frG-{q qq^$st EBa
frEqnat * d6d nr-q fi ,r{ t ritr tS flriet st m.qqa iffi'41 + EqRT Ia?1 3fiqrfrdg (a 2).

isss A ur{r' rog * rarr ftia 6I rr$ drtu :nror darqrtrfu qr qr srE * crtrd F4('rrc tl/
6..,irt of anv dutl alioued to be urilize4 touards. pa]ment of excise dutv on llnal p-roducts

ii,iti iti"-iii."ilitini b"t iir'i. A.i oithe nulFs made'iHeie under such order is passed br the

6ijil,i,tiil"frfi'iAiiplii.r .lii-oi'jrrii,'ir," b;i;;i;F-i;'A ,ndii S.i. l0e of the Finance [No.2)
Act 1998.

lcti-fid 3ntff 6r d cfrqt qq{ sc?n EA-8 fr, fr fi Adq r.qrq aJq (rltrfl frq-4l6fr,

ioor. + ee-q e t 3td"rd fafAfa'e t, fs vrltr t Fqsq + 3 nr6 e fud #t srfr arBq t

rffi:ntra + srq-qa :neqr d 3ifu'3fiesr fir a] qfrqi s'd-'=d ff arff arBqt u* 6 affia
H erca; vfrBsq, tbaa sr rrr{r 35-EE t a-o-a F'efka ?1E' 61 3rqrq-fl * snq * d''r qt

i*;# rft sil-, *r # arntr I
iii.LUor" aoolication shalt be madc in duplicate-in Form N-o. EA-8 as specified, under Rrrle Q

;i'b;"1;; Tl"""i.iJ rIii"-."Iii -R',,ie;:)o'0i';liiiin*': irb-"tt 
" 

from the daLe on which the order
ll,ilrii'i6'uEtiii.iiJd;i;ih;i'l;ibm-uni.diici and ihall be accompanied bv tuq-copies each
;i;H;'dici;;E"o?ii.? lfi:Ai,ii"h-t 

"Ii 
shoiiid-;lab be acCompanied b\ a copr' of rR-6 challan

Ii,iiti Ji,ii frii"iriirr r;;"a[i1ila iee-aJ prisirihca under Section 35-EE oT CEA. 1944. under

Major Head of Account.

qaftpT 3fltf,{ t sni ffiBa Fruifoa e1a 61 3rflq?fr *l ;rfr qGq 
I

*6i sdra {E;ff (1E; 6s 5q$ q.r r{S E'fi fr A rqt. 200/-sr g{;rdrd fd-qr JlIq 3iT Ifr €Ez"-

# .- mi" sqt + 
"qut 

d d tqd 1000 -/ 6r slrrdrd frrqT dfo I

The revision aoplicarion shall be accompanied "br a fee of Rs. 200/- r|here.the amount
iriilotuia' iii'nrT"'"iO-ni I-ac oi liis-and Ri i00o7: rvhere the amounl inrolved is more lhan
Rupees One Lat.

qfu ss 3neer ii +g ra nrlet 6I u+rnlr $ A q-ct6 FF{ Sneer fi frv r;a or amara. g.|-frd

# $'fr*'r* 
"hdT 

+ azq * ota rr''at 6t f-er +a nt $ il{i *" aq qelFtrrF 3{fiffq
;rqrfu-+-{ur +t tt+ gffa qr i'fiq F{srd +t (rfi 3lrild fu-qr srar t t / r" case, if the order

corers various numbers ol order in Qriginal, fqe for each Q.l.O. sh-ould..be giid in the
li,i# #ili- -ii'".i. iibi ,;*rdstancii"e ilie Gi'l that the one appeql tq the Appellant Tribunal o1
iti".-ii? itiiiiiCaribh io'rtre Ceniial doi:i. ns rhe case mat bel is filled to avoiii scriptoria rrork iI
iiilsine Rd. t tatrr leeof Rs. 100/ for each.

qqrsatR-d -qrql6rq qr6 xfuB{fl. 1975. t :r+-gfr.r+ 3Ia'{IR 4ir nr4qr t'e erra rr*t fit
cfr cr 8 ,1ft4 o.so otq-a 6I -{rqrirq sfa. frf6-c'd}T daT qrftqr I ^

One coor of aoolication or O.l.O. ad the case mar be, and the order of the adjudicatine
;"it;.'ilri .[LlTffiui?'iiiuii ti.'iiami oi'ns. 6.so is priic'itieo irnaeiSchedule I i terms oT

the Couit Fee Act,l975, as amended.

{tar ?r.*F. i;fiq 3rcK qr6 ('d tarfi :rqrdrq;qrqft}-fr{uT 1ar{ 8ft1 M 1982 fr dffi-d

r.E rr* +iqRrd flrlrdt +Y qFHRa srd drd fut ff rih afr e-qrn ilofra B-qr srar tt /
Aitention is also invited to the rules coverinR these and other relaled matters conlained in lhe
C;aibmi, Exilii and Service Appellate Tribu"nal {Procedure) Rules. I982.

=za 
:+dr$-q qrMr +t 3{fi'fr ilfufr 6.i t sEift}-d Eqtqm, frqd 3lt{ +fifrilq crdtnd} t frq,

3rfidT?ff fdsfldrq ddqrSa ir.rwr,.cbec.gov. in +t aE fl6t t I /
For the elaborale, delailed and latest pro|isions rr-laling t t.r filing of appeal. ro the higher
appellate authoritv, the appellatll ma\ reler to the lleparlmental webslte \\'\\\\'.1)ec.q('\"ln

(G)
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oRDER-IN.APPEAL

This order arises on account of an appeal filed by M/s Vinubhai Steel Co. Pvt. Ltd.,

Plot No. F/A, Ruvapari Road, Bhavnagar-364 001 (herein after referred to as 'the appellant' lor

rhe sake of brevity) against an order-In original No. BHV-EXCUS-000-JC-70-2016-17

dated 28.02.2017 (herein after relened to as the 'impugned order' for sake of brevity) passed by

the Joint Commissioner, Central Excise & Service Tax. Bhavnagar (herein after referred to as

the 'Adiudicating Authority' for sake ofbrevity).

2. Bdefly stated the facts of the case are that -

(i) the appellant are engaged in the manufacture of various Rolled Products i.e. Bars,

Rods etc. ol Iron & Steel fatling under Chapter 72 of the Central Excise Tariff Act, 1985 and

was not holding any registration at the material time. 'fhe appellant had manufactured the

finished rolled products from the raw materials of ship breaking materials falling under Chapter

Heading No.72.30 & 73.27 of the central Excise TaritT Act, 1985, purchased irom Ship

Breaking Yards . which have been cleared at NIL rate ol duty. The appellant was not eligible lbr

the benefit of the Notification No. 202/88-CE dated 20.05.1988 (herein after rel'ened to as 'the

said notification' for short) since the input ol ship breaking materials are neither specified in the

said notification nor duty paid as the ship breaking materials were exempted under Notification

No. 44193 CE dated 2g.02.1993. Thus, the appellant had wrongly cleared their finished Rolled

producrs for the period from 01.03.1993 to 31.10.1993 according to the provisions of the said

notification.

(iD The Range Superintendent vide their letter dated 14.05.1991 intimaled the

appellant to obtain Registration under Central Excise Rules,1944 and to follow the procedure

under the Central Excise Act/Rules and also vide letter dated 28.10.1993 asked the appellanl to

intimate the quantity of their products cleared from 01.03.1993 on wards. However, the

appellant did not respond to the said letters.

(iii) The Range Superintendent vide Show cause Notice dated 26.11.1993 called upon

to the appellant as to why Central Excise Duty levied for the period fiom 01.03.1993 to

31.10.1993 amounting to Rs. "to be ascertained" on the finished goods manufactured and cleared

deliberately without payment ol Central Excise Duty should not be recovered from them under

Rule 9(2) of Central Excise Rules,l944 read with Section l1A of the Central Excise Act, 1944

hy invoking the provision of five years instead of six months.

(iv) The Order-ln-Original No. 08,tsVR/Addycommr/2010 dated 25'02'201 0 was

issue<i ( herein after refened to as "the first olo' for short) w'herein the demand of Central

Excise Duty of Rs.23,26.672l- was confirmed under the provisions of Section 11A of the

Central Excise Acr. 1944 read w,ith Rule 9 (2) of Central Excise Rules.1944 and also imposed

4
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penalty of Rs. 5000/- on the appellant under Rule-173Q, (1) (a), (c) & (d) ol Central Excise

Rules.1944.

(") on being an appeal filed against the first oio. the commissioner(Appeals) vide

Order-ln-Appeals dated 02.08.2010 issued on 18.08.2010 ( herein after refened to as "the hrst

OIA'' lor short) upheld the first OIO and rejected the appeals filed by the appellant'

(vi) on being an appeal filed against the first olA, the Hon'ble CBSTAT. Ahmedabad

vide its order No. N2279IWZB:AHD/2011- & SILT34IWZB/AI{D/2011 dated 20.12.2011

remanded the case back to the A judicating Authority with direction to give an opportunity to

the appellant lor producing defence in respect ofproduction of goods"

(vii) The Adjudicating Authority in a remand proceedings, under the impugned order

conlrrmed the demand of central Excise Duty of Rs. 23,26,6721- wder the provisions of

Section 11A of the central Excise Act, 1944 rcad with Rule 9(2) of central Excise Rules,1944

and also imposed penalty of Rs. 5000/- on the appellant under the provisions of Rule-210 of

erstwhile of Central Excise Rules,1944.

3. Aggrieved. the appellant had filed present appeal. The grounds of appcal as per appeal

memorandum and written submission dated I 6.03.2018. interalia are as under:-

5

(D At the outset, they adopt and reiterate to avoid

pleas/grounds made by thom in their reply to impugned SCN

Adiudicating Authority in the first round ofadjudication proceedings'

(ii) That they had made various submission and oral

repetition. the various

filed earlier before the

arguments before the

Adjudicating Authority. However, the Adjudicating Authority had clearly overlooked the same

and, mechanically confirmed the demand under the impugned order. Therefore' the impugned

order is non speaking order which has been passed in gross violation of principles of

equality, fair play and natural justice and hence, the same is liable to be Set aside on this

ground itself.

(iii) In identical case. the Hon'ble Tribunal vide its Final order No. A/1460 to

1504/WZB/AHD]2007 daied 18.06.2007 has allowed the benefits of the said Notification

No.202l88-CE and as per their knowledge, the said order is also accepted by the department.

Hence, the depanment can not take a different view in respect of another assessee on the similal

issue. Reliance is placed on the various decision of the higher judicial fbrum in support of their

above contention.

(iv) The Adjudicating Authority has erred in relying on thc decision of the Hon'ble

'l'ribunal in the case of Ahmedabad Rolling Mills Pvt. Ltd-2008 (225) ELT 273(T) in as much as

the earlier decision of the Hon'ble Tribunal vide its Final Order No. A/1460 to

15o4/WZB/AHD 12007 dated 18.06.2007 has not been challenged by the department. Further,

aforesaid decision in the case of a Ahmedabad Rolling Mills Prt. Ltd is per incuriam tn as

much as the said final order Final Order No. A"/1460 to 1504/WZB/AHD 12007 daled 18.06 2007

was not brought to the notice to the Hon'ble CESTAT. Hence, the decision of the Hon'ble

l'ribunal inthe case of Ahmedabad Rolling Mills Pvt. Ltd, has not precedent value and hence,
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not binding. Further, the reasoning ofthe Adjudicating Authority that the Tribunal in their earlier

order dated 18.06.2017 had not discussed the Hon'ble Apex Court order in the case of Kalyani

Packaging. is not sustainable.

(v) As they had already submitted the statement showing the details of materials

purchased and cleared by them during the period from 01.03.1993 to 28.02.1994 vide their letter

dated 17.01.1994 and therefore. after 23 years' it is not possible by the appellant to provide the

production figures.

(vi) Extended period of limitation is wrongly invoked. There is no evidence or

discussion in the impugned SCN/impugned order regarding suppression of facts with intent to

evade the duty. The SCN issued on 26.1 1.1993 lor the period from 01.03.1993 to 3l ' 10'1993' In

absence of any charges of suppression of facts or misstatement, the time limit for issuance of

SCN was only six months and hence. the same is time barred'

1, Hearing was held on 16.03.2018. wherein Shri Sarju Mehta. Chartered Accountant

appeared on behalf of the appellant and reiterated the submissions of the appeal memorandum

for consideration.

5. I have gone through the appeal memorandum and oral submission made during personal

hearing. I proceed to decide the case on merits since the appellant had earlier made payment of

deposit of Rs.5,81,668/- vide challan dated 28.06.2010 in compliance to earlier stay order

dated 11.06.2010 issued by the Commissioner(Appeals), in the first round of litigation and thus,

complied with the requirement of fulfillment of mandatory pre deposit in pursuance to the

amendcd provisions of Section 35F ofthe Central Excise Act,l944 effective from 06'08 2014'

6. The issue to be decided is whether or not the Adjudicating Authority in a remand

proceerlings, under the impugned order has correctly conilrmed the demand of Central Excise

Duty of Rs. 23,26,6721-.1 find that it is not the contention of the appellant that they had not

manufactured and cleared the rolled products during the period from 01 03 1993 to 3l'10'1993' I

also find that it is not their contention that they had not used the raw materials of ship breaking

materials falling under Chapter Heading No.72.30 & 73.27 of the Central Excise Tariff Act,

19g5, purchased from Ship Breaking Yards as raw materials(inputs) for manufacture ol their

final products. It is also not in dispute that the raw materials (inputs) purchased from Ship

Breaking Yards were exempted under Notification No. 44193 CE dated 28.02.1993 during the

relevant period. Though the appellant contended that they had also purchased the input raw

materials lrom open market but no evidences in support of this contention have been placed by

the appellant before me in the appeal memorandum. In the back ground of these facts and

discussion, I proceed to decide the appeal filed against the impugned order issued in the remand

proceeding.

7. I find that impugned order is issued in the second round of adjudication in a remand

procecdings as ordered by the Hon'ble CESTAT. Ahmedabad vide its order

No. N2279.WZB/ArID/2011- & sl1734lWZBlAHDl20l1 datcd20.12.201i, the relevant

6
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portion thereto is reproduced as under for ease of reference.

,, 1. on perusal of the records, we find that the atljudicaling oulhority has considered lhe 
,..

production aS monthly average production and the same guantit)) has been consitlered as monthly

cleorances to arriye at the demand oJthe duty on the appellant by not giving benefit of Notification

No.202i88-CE dated 20.05.8u. It is also seen from the records that lhe show cause nolice did not

have ary* calculation as to the quantity manulaclured and cleared by the appellanl. The main plank

0f rhe urgument the learned counsel appearing on behalf of the assessee is that these frgures hove

been collected beyontl lheir back ond they were not informed, it is also his submission that both the

authorities haye not consideretl the points urged as regards the demand being hit by limilalion.

5. At this juncture, u,e find thot the figures relied upon by the adjudicating authority for

arriving at u duty liability on rhe appellanr is not intlicated in lhe show cause notice. This needs to

he reconsideretl by the lower authorities after giving the appellant an oppottunity of producing

de;t'ence in respecl of production of gootls. In our considered view, the enlire issues need to be

reconsideretl by the original urljuclicoting authoriry^. ln fiew of this, wilhout expressing an v- opinion

on the merils of lhe case, keeping all the issues open, ve set aside the impugTed orders ond remit

the ma ef back l(, the original adjrulicoting authorily to reconsider the issue afresh after;following

the principles of natural iuslice. Stay petition and appeal are allowed by Y'oy ofremond"'

From above order, it transpires that since the figures relied upon by the adjudicating authority in

the first olo for arriving at a duty liability on the appellant was not indicated in the show cause

notice and the main ptank of the argument by the leamed counsel before the Hon'ble Tribunal

was that these tigures have been collected beyond their back and they were not informed and

hence. the Hon'ble Tribunal felt it necessary to reconsider by the lou'er authorities after giving

the appellant an opDortunity of producing defence in resDect of Droduction of goods. Thus.

it was for appellant to come forward and put lorth the evidences as their defence in respect of

production of goods.

7.1 However, I find that the Adjudicating Authority at Para-3.3 of the impugned order has

observed that ,, .... but the Noticee:t'ailed to produce defence in respect of production of goods as

directecl b1t )ESTAT in its aboye mentioned order. Despire ,sulficient lime ond opportunities lo the

Noticee,theNoticeeJailedtoproduceanyprorluctksttrecordsandsubmittedvideletter

tlated 19.08.2016 thdt the issue perlains lo yett 1993-91, almosl 23 years back and they ate not having

any recorrls to this perio(l excepl for rhe adjudication proceedings intolted in this matter' " Thus, during

the remand proceedings also, the appellant failed to produce defence in respect ofthe production

ofgoods. Even before me in the appeal memorandum, the appellant has not produced any such

documents in suppon of their contention.

7.2 Further, t find that the Adjudicating Authority during the course of remand proceedings,

vide letter dated 21.06.2016 directed the Range Officer to obtain the exact monthly figures of

final products from the appellant and in tum the Range Superintendent vide letter dated

27.06.2016 asked the appetlant to submit the relevant records showing production figure of the

final products for the period from March 1993 to October,I993. In reply thereto, the appellant

7
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vide lerter dated 18.07.2016 received on 19.08.2016 by the Range office. interalia inlormed that

"The issue is pertaining to year 1993-94. almost 23 years back. We are not having any records pertaining to this

period except for the adjudication proceedings involved in this matter. .....The SCN dated 26.11.1993 is penaining

ro the period fiom March 1993 to October,l99l......The Second SCN dated 29,04.1994 and the third SCN dated

30.08.1994 are issued with full quantification, which means that the figure of production and clearances were made

available to the department at the material time..... The flrgures arrived at the subsequent SCNs were made available

by the parties only.....As per our records, the figures pertaining to purchase and clearance were submitted as per

performa issue as early as on 17.03.1994. Based on which the SCN daled 29.04.1994 ard 30.08.1994 were issued.

The acknowledged copy ofsuch lener dated 17.03.1994 enclosed here with for your records." Further, lrom the

enclosed copy of letter dated 17.03.1994 with said ietter dated 18.07.2016 received on

19.08.2016, t Find that the same is addressed to Range Superintendent and is with reference to

Range Superintendent's letters dated 28.10.1993 follow'ed by 19.01.1994 and 08.02.1994

wherein the appellant had enclosed the statement of purchase and clearance of shipbreaking

which were purchased and cleared ftom 113193 lo 2812194. Further, these facts are also once

again reiterated by the appellant in the appeal memorandum as interalia mentioned at Para-3(v)

above. Thus. from these flacts, it clearly transpires that the details for the period from

March'1993 to October'1993 were submitted by the appellant at the relevant time. And on the

basis ol the said details. it appears that the Assistant Commissioner of Central Excise. City

Division. Bhavnagar vide their letter dated 26.03.2009 had quantified the duty involved in the

subject SCN. the facts thereto is mentioned at Para-4 of the first OIO, the relevant portion

thereto is reproduced as under for ease of reference'

,. The subject scN was unquantified at the time of issue by the range superintendent. The jurisdictional

Assistant commissioner/Range supelintendent has been asked to quantity the amount of demand involved

in the scN. The Assistant commissioner of central Excise. city Division. Bhavnagar vide his lettel

F.No. IV/ t6-6114isc/Ady2003-cx-3 dated 26.03.2009 has quantified the duty involved in the SCN as given

below:-

l, Monthly AYerage Production:-

2. Monthly Clearances :-

3. Rate ofDub' :-

5. Quantiry cleared :-

6. AmountofDury :-

290.834 MT

290.834 MT

Rs.l000/- PMT

March'93 to Oct'93 for eight months

2326.672 MT

Rs.23,26,6'721'

The amount ofdury involved in AR-ll/Rolling Mills/D/29l93-94 dated 26.11.93 is thus calculated at Rs

23.26.6727

7.3 Thus. in view ol the facts and discussion herein foregoing paras, I hnd that the

quantification ofthe demand conlirmed under impugned order, though the same was not done in

the impugned SCN. has been found to be strong footed and based on the details made available

by the appellant at the relevant time. Further. even before me, the appellant could not produced

any contradictory submission on it or any defence in respect of production of goods as directed

by Hon'ble CESTAT in its above mentioned order. Hence, I hold that the quantification of

demand done under the impugned order is sound footed and hence, sustainable in the eyes of law.

8
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8. With regards to their batd and general contention as interalia detailed at Para-3 (i) above.

that "at the outset, they adopt and reitemte to avoid repetition, the various pleas/grounds made by them in their reply

to impugned SCN filed earlier before the Adjudicating Authority- in the first round of adjudication proceedings", I

find that the Adjudicating Authority at Para- 2.1 of the impugned order has very categorically

given the ref'erence of appellant's Reply dated 18.03.2013 and then mentioned each of their

submission at Para-2.1.1 to 2.1.9 as well as at Paras-2.2.1 lo 2.2.7 of the impugned order.

Further, submission through appellant's Reply dated 01.08.2014 wherein the appellant relied

upon judgements as mentioned at Paru-2.4.1 to 2.4.10 of the impugned order. I find that each of

the said contentions/submissions have been well discussed and after proper findings thereto as

mentioned at para-3.2 to 3.10 of the impugned order. the Adjudicating Authority has passed the

impugned order after rejecting the said submissions put forth by the appellant in remand

proceedings. I have gone through the sai<l each submission and findings thereon of the

Adjudicating Authority and I hold that there is no scope for any diverse views on it' Therefore, I

find no infirmity in the impugned order passed by the Adjudicating Authority. Further, on the

said issues, except on the issues as mentioned at pafa-3 above viz. issue regarding Tribunal Final

Order No. A./1460 to 15o4/WZB/AHD12007 dated 18.06.2007' issue of Limitation and issue

with regards to decision of the Hon'ble Tribunal in the case of Ahmedabad Rolling Mills Prt'

Ltd. I find that the appellant has not put forth any new contention on the findings of the

Adjudicating Authority. Even on the issue of the said two decisions of the Hon'ble Tribunal . the

Adjudicating Authority has at length discussed the same and then held the same against the

appellant. Hence, I uphold the impugned order on the said submissions'

g. on the issue of timitation, I find that the appellant contended as interalia mentioned at

para-3(vi) above that extended period of limitation is wrongly invoked as there is no evidence or

discussion in the impugned scN/impugned order regarding suppression of iacts with intent to

evade the duty; that theSCNissuedon26jl.lgg3fortheperiodfrom01.03.l993to31'10'1993

and in absence ofany charges of suppression of facts or misstatement. the time limit for issuance

of SCN w-as only six months and hence, the same is time barred'

9.1 t do not find force in it. There is no dispute that the SCN in the present case is issued on

26.1l.1gg3 covering the period from March'1993 to October'1993. It is also not disputed thal

inspite of being repeatedly asked by the Range officer. the appellant had not made available the

requisite information to the department. Further, the appellant has though manufacfured the frnal

products.hadnotobtainedtheCentralExciseRegistrationandalsonotcompliedother

provisionsofthesaidActandRules.Further,sincethefinalproductsmanufacturedbythe

appellant was out of the raw materials obtained from the ship breaking units which clearly

visible of non duty paid as the same was exempted under notification No. 44193 ibid and thus'

the appellant was not eligible for the benefit ofthe said notification 202188 ibid' From these facts

and discussion herein above, I find that the appellant has intentionally suppressed the facts with

intent to evade the central excise duty during the relevant period. Hence, the extended period is

very much invokable in the present case' 
t.,tr ^!\ ,,
lrN. rI, ' -/
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10. In view ofthe facts and discussion herein above, I uphold the impugned order confirming

the demand of Central Excise Duty of Rs.23,26,6721 under the provisions of Section l1A of

the Central Excise Act, 1944 rcad with Rule 9(2) of Central Excise Rules,1944 and also

imposing penalty of Rs. 50001 on the appellant under the provisions of Rule-210 of erstwhile of

Central Excise Rules,1944.

11. In view of above, the appeal frled by the appellant is thus, rejected. in

(Gopi

Commissioner (APPeals)/

Additional Director General (Audit)

To,

tWs Vinubhai Steel Co. Pvt. Ltd.

Plot No. F/A, RuvaPari Road,

Bhavnagar-364 001.

copy
1.

2.

3.

4.

To:-
The Chief Commissioner, CGST, Ahmedab ad Zone, Ahmedabad'

The Commissioner, CGST, Bhavnagar.

The Commissioner, CGST, Appeals, Rajkot

The Joint commissioner, CGST, I/q, Bhavnagar (Previously'Joint commissioner,

Central Excise & Service Tax'-Adjudicating Authority)'

The Assistant Commissioner, Systems, CGST, Bhavnagar'

Guard File.

P.A. File.
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