
,i
tf

.#ff'o*
TMAEKTT

3nq+a (yfitr) or orqtoq,a',-drq *sE * t-* qd3fu 3.qr{ q@

O/O 1HE COMMISSIONER (APPEALS), CTNTRAL GST & EXCISE,

af*fiq ilf,, Jf ug & fita 1 z'" Floor, GST Bhavan,

tg d-6 fl4 tg, / Ro.u course Ring Road,

Tele Fax No. 02'E1 - 247 1 91,2 I 2441,i42 Enrail : cexappealsrajkot@gmail com

rur+tc Rarkot - 360 001

rM sr*'_s.4. {tq
,T9

6 yfr"d sTaf, {gr

\'2l2 t/BYw20l

l)iil.

-10-t 2-20t 6

q

,T

q

ll{/suprlr./2(l lb- l7

4
tI 3{fie $rlst TiGqT (or d.'r- lrr- /\ ppcal No.)

B H V-EXCtrS-000-APP-253-201 7- I 8

:+isr 6r kai6,
Date o{ Order;

27.0-1.201 8
orX +*ci 6T drtrc
[)illc ol issue:

03.01.2018

oen ridc
Passed by

J{rffid (J{ffFs), rrr+tE rqnr qrfca I

Shri Kumar Santosh, Commissioner (Appeals), Rajkot

(A)

IIrIT grrFrd/ sgfi ylrl{Tl rr--s6i siTq; L-iq;r *An J.qT(l rciFi Srr+l rr.rEi. / iitr{'rl / lniqral eaRr }Rfrfud ;r$

qc :trtu n @a: i

Arising out of above menlioied OIO rssued bv ArtrlrtronalrJornUOepuly/Assistanl Commissroner, Cenlral Exose / Servicc Tax.

Rajlot / Jamnagar / Gandhrdhan'

3Ifid-6at & cffi +T ar+I Ed sdT /Name&Address oI the Appellants & Respondenl :-

M/s Arya Metrcast Private Lirniteil,,Plot No. 11 to 22 & 3l-32' S.No. 99P"Near (iIDC

Estat, Banlanbill'c,,Dist - Su rcnrlrilntg, r.t

g-g yrlr(nffat t.i,al +rg iaf+.f tn'afrIt+i ,ifl; fr l-.rda ,ir1ir6rt / \nftci{or * FAar riftd Elqt q;{ Ir6ar tl/
Any person aggnevert l)y lhis Order in Appeal may file an;ppeal to lhe appropnale autttorrty rn the Iollowing way

sE{r 116 .Hq jalra ?ra6 qd n-dr6{ }trln ;-4a]frfivr * lrft J{dr-d. i-erq t.-1ra er6 vnfr4a 1944 Sr qrn l5B +
*'Trie"t'd Bia nfuR-JrJT: isg4 fI rnn 86 * JrdJrd f#ift,ra srr6 *r rr Tl€dl t l/ -

Appeal to Cusloms. Excrse & Service 'fax Appellale TrliLrnal under Sectron 35B of CEA. 1944 / Under Seclion 86 of lhe

Frnance Acl. 1994 ar appeal hes to _

qzihTcr {6!r+a F crdqr;,! Eslil ffrffn dl,.i ?i'q +;drq riqr.,a ala6 qc $4.s{ 3{trfq arlrtft-c€r fi ia*c ff6 *z.dis a

2 lrT{ .F qi4. "rE'-i + A r'r* o-a ,

tn" .p".iuin"n.t, ol airisloms. E.xcise & Ser,,lce Tax Appe lale Iribunal of West Block No 2. R.K. Puram. New Delhi an ali

mallers relalinq lo classificatron and valu;11Jn

lorraa qfJ-.3.d lld r) drt r ltrq;i .n :d_i +Fr ,I+ :F-t ,srd ?lFl- JE Fdl?ir )rqdE .Trqlforrsr
(?F", fi.li'rF t+q dfes . em,q.r= "r!-# &'{J -rsrd' i' r{r.-c'. 1...rr fir sl "n* irfFE r/

To the Wesi regiona, bench oJ Cusloms. Excrse I Service Tax Appellale Tribunal (CESTAT) al. 2"'Floor, Bhaumali Bhawan.

AsaNa Ahnedabad-:i8D016,n case ol appeals olher lhan as menlioned in para_ l(a) above

,{trtq Frqiuarol r''ryq, :16, qt-r r- L'r ! -'lI T:!-r ?fa 
L 
u{la) t rJr{f' 2001 }. ft44 6 t 3rr,ta 

"ti?a 
Fe"'

irir qrr EA.! a. Lm LFsr a ar l+r_ =a rfl | t"F i .a t *p -+ qB a rq 
"rdr 

r'qrd 9F$ ria .ErJ & a"n

lfu -a1qr aqr aatn rqr s iia{{ sr t€d -a 5 alg nqs a1 50 mq 5q[ a6 ]llidr 50 a-r.4 xqq S ]llrlfi € al +aer 1000/

{qq 5.000, Ei, 12 . lC 000 .:-r, n }.i! trJ. ,i - a' r? F ti {, ratLifta :ta ar ryr d 8-ifua xffiq

"qr"m-rr"r 
fi errsr + r6r!r.F rf,i+tn *, i{ i ffi }i} +riifuas alr-} +6 adI{r rrfl tglf+a t6 5rq{ iaru fu'ar arar arftr r

TrdfF RrE et rz-FtJ f,r, J, tF enar F ;r .-?- in ,rdF)a l'ffi{ "arqrftdEr fi rno'Rra t t rrnra.rzgt (r} }iii{, r.

h- l{r]-.d q +'FcI i )t'/ rq1 fl ?L'f);r ,r -'F a"Ti i'rT 
'.'

The appeal to the Appellate TrrLrunal shall be filed in quadruplicate (n form EA 3 / as prescribed under Rule 6 of Cenlral

Excise (Appeat) Rrles. 2001 and shall be 3c.ompaired agarnsl one which at least should be accompanied by a fee of Rs.

1.000/ Rs.50001. Rs.r0000/ where amou.l1 of d(,1y rienranC/rnte.esl/penally/refund rs upto 5 Lac.. 5 Lac to 50 Lac and

abov!-'50 Lac respecli, ely irr lhe lorrn ol crossed bank drafl lf {avour of Assl. Reglslrar of branch of any nominaled public

sector bank ol the pla(e wh.!e ihe bench oi ii,y nominaled publrc seclor bank ol the place where lhe beoch of lhe Tribunal

is siruaied. Applcal'oi 'nadr for granl oi slay shill te accompanied by a lee of Rs 500/

3jgi&r -qrqfir6r.or G qr{8r .}qrd, E,.r yftf1?ar. ls94 *l tr,{ s6(l) t ria-"fd A-dr6r FrrFfldr. 1994. * h-ry 9(1) + irad

fiat*ft-.r qc-{ ST-5 }.rr{ q-fui:i ff fri.+"-li l,ir t{} qt?r Eas lnAt ii E-trE }$a sI 4S d, 3s& qri {is t {iFra +t
lr;r.t a6 qff rFltr:i iH ldr) rir ga, n 6s i .cr{ 1.-6 q-li * rni, a6r t-dl4{ A Fi4 "4c $I 8ia :*r aznql rrqr

ssiar nqs5icraI-rnd *,l.5 -r.r rt( 5 50 inE alrr a+ Irrdl 50 gr€ $gl] € lfii+ t a 6nrr: 1.000/ rqt. 5,000/

iqa rqar to.000i 6qi in FJ"q'tiad iFr erc-s *l cit {iaJ? -ti AEriftd l!-6 +r sI4ara. +iEfila gqrfrq arq,Ifu6{"r fi srcr i
pFd rBr;. ,:r r :'r- rr ra'i;.i cn r di zna r:i lsi'a-a &i tq? .*rr *q, ar+ flts(, I s4tui flFa +I TrJEIFI

*i fi rs lrsl a ii.]] ;nii! iF rdF,rd :r.ft-,il.c ;+r{lRl6*r +} ensr fEftT t I erqa nra:r (Fa }rtl t fiE xrir4-{d * srq
500t dr1(r 6r Aljfta tr..?i rrn q-Iar dar ,

The app€a under sul, seciron (l) ol Sectroi 86 cf thri Flnance Acl. 1994. lo lhe Appellate Tibunal Shall be tiled rn

quadrupticare rn Fcrnr i i5 as frescrrbed unde, R(]le g(l) oi lhe Service Tax Rules 1994. and Shall be accompaniea by a

copy oj the order afpealed <,geinst to:e rl ,lhrclr shall he cerlified copy) and should be accompanied by a fees o{ Rs

1a0U where lhe 6morn! of servrce Iar-&,ft.,est demanCeC & penalty levred of Rs 5 Lakhs or less. Rs 5000/- where lhe

anrcrnt oJ servi.e l.r & ilreresr denatukd 8 pen.l\ ere.l rs rnore lhan five lakhs bul nol exceeding Rs. Fitty Lakhs.

Ps 10.000/- where :he axrcrll ot s€r'!,ce rax j, nieresi .J{}rnarded & penally levied is more lhan lifty Lakhs rupees. in lhe

form of crossed bank drafl rn {avoul oi the /\:srslanl F(iErlrlrar o{ the bench of nomrnaled Public Seclor Eank of the place

whe e lhe bench oi iflbr:na is srlualed r Apflicat:on nlade ror erant oI slay shall be accompanied by a fee of Rs.500/_
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(i) fuaa rifufilrq, 1994 {r'.nr s6 4r ra-TIu1 tr) rd (2A) + lrdna r; fi rtdr 3drd. d-6rfr{ fi{4drs, 1994, + fi{€ 9(2) rrd

9(2A) i ,16-, trtiftd Eqr .1.7 Ii J:l .{ FF,1'r.r rl.a' ,rn,I }TnE andrq t(qe ei=6 }':la 3q.r (x+F). &ff,5cc14,td6

{-din qftc dtir # sij.n n r.r iFl r t/F P -4 cl" qerfqi arf afart ltt }g*a 44r{r Fdr{r6 .r,r+a }l:rdl 3q ,rtffir. *_-atq

r.!,Id rlc6/ i-dr4i{, 6t -r,.ffii,J ;qlqfi}6{"r 61 r.rid,a -J rri +r j}*:r d <rd lat?r fi cft !t {rrr t {iilrd 6dr 6tJll I /

The appeal under sub seclion (2) and (2A) of lhe section 86 lhe Finance Acl 1994. shall be filed in For ST7 as prescrib€d

under Rule I (2) & 9l2A) of the Servlce Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner

Cenl6t Excrse or Ccmmiss,oner. Central Excise (Appeals) {ote of which shall be a certified copy) and copy of the o.der

passed by the Cormissioner aulhofizrng lhe Assrstant Commissioner or Deputy Commissioner of Central Excise/ Service Tax

to file the appeal berore ihe Appellate Tnbunal

dlqr ,16. :-Aq ]iqr: ,rrT ('4 *dr+-r Ftiftr qrtirrcl tgrCo * cli Jtri * rrra A *frq sF{E er6 3rfuB-{ff 1944 ff
ElT| 3-5qF ; rr+ira :n -61 ffio rritBqq 1994 #r fi{r 83 * }iirrtd t-dr-fi 6t 

't 
dq ff 45 t, gfr ]Ir&r n cfr Jrffic

crfuF{lr i Jrq-.i F(a iiffq aaqrd erF6ti-4r a1 fla + 10 ctir.d (10%). sq Fiq !-{ qntdr indrf.d t, q gal-ar, r< *.ea galat

Rdrlla t ar fiBarfr hci.,,r" a"ri-i+ F€',r'r'ir * 3r-fa ?nr fa .ri Erdl xqB-f, ic {rftf aB 6fu scl. t lrfu6 a 6}t

t-z-r -.qr elEF ra ndr6r t nal.d 
"rir 

B( 4(. 9J-$,'e ff6 yna-d't

rr T- ll * I f-i-;r irF
(r' a ,rz ir e r'I 4Ir- tJa

0r) lr.Br .EiI f}zr;lr,i$ * ,t're 6 + xd+a iq lFa
- a-od r< L' as ir.{r + qrdrrr",, Hr{ {F 2) }i}tlqtr 2014 * 3nixr d $ Hl nffiq cIffi * rlflr1 t{ERrti-r

€1,'7id ]rS,Tn.Id-f, 6I aTi'l d& flnri
For an appeal io be Iilad before ihe CESTAT under Seclion 35F of the Central Excise Acl, 1944 which is also made

applrcable to Servrce Trx under SectLoir 83 of ihe Frnanc.r Acl. 1994 an appeal againsl lhis order shall lie before lhe Tribunal

on payrllenl cl loli o{ ltre drly de,nanded whqe duly or dut! and penally are in drspule or p€nalty, where penalty alone is in

dispule providerr lhe a,noui'i ol pre deposrl Fyable would be sublecl to a ceiling of Rs. 10 Cro[es

Undu, aer(ral Excrse and Sdvice tax.'Duty Demanded" shall include:

(i) a{|oLnl determin.:d undel Seclion 11 Dl

(ii) a a,Jnl of erroneous Uenval Credrt taken

(ijr) a,rrL,!nl payalle under Rule 6 of lhe Cenval Credil Rules

, providei iur,ner lhal the provrsLons o{ lhls Seclion shall not apply to the slay applicalion and appeals pending before

any appellat? aulhoriry prior lo the conlrnenceflenl of lhe Finance lNo2) Act, 2014.

firaa €i6t{ 5I q-rftror 3{rie+ :

R€vision spplic;tion to Govemment of lndia:

o ,1rr + qrlrro ,-+r.a: ffia Fiy4 I eitn r..nu ela l{Flft{s 1994 si um 35Et + cre qrif+ 4 y.rrta 3I{{
gtq.{ em? irT' oersr v?aF E+3 ir= .r.cz :=sa mi'r,r: atlr FBd Jffda aq ,I{a FSd {Fi, I RFtr 110001 Et

Bql Brar ?rfr!' / -
A revision applicalion res to lhe Under Secretary io the Gove.nmenl o, lndta. Revision Applicalion Unit, Ministry of Finance.

Depa(ment of ReveoLj.r irlr Floor Jeeran Dcep Suilding. Parliament Slreet, New Delhi-110001, under Seclion 35EE of the

CEA 1944 i) respect o, rhe iollowrng cdse. govemed by fi,sl proviso lo sub-seclion (1) of Section-3sB ibid:

r]fa {? l*+ qlEn? ri q-rrF ,. Jrf "r€!I? f.fFT q'F'B rrif 6,TE-a r ergr{ JIF }. qrfJrra } atrra qr 16S JrF 6r{g.r* qr

fir '*-S r'+ Egrr'rft c lp r'<l ,n qoirra .r etrrr x't f$f trE t rrE I qT t EI{ur .q flr;{ * trigrot t +{ri. ffi 6r{qd qr

F{rr ,rm 4 i P m=i 6 rFrra + .Ta,ri F' /

In case ol lnv toss oi gtod; where lhe loss oacurs in l.ansit lrom a factory lo a warehoose or lo anolher factory or from one

warehouse lo arrrtier:[rrin! lhe course of proaessing o1 the goods in a warehouse or in slotage whether in a faclory oI in a

enta ii ardr Gi{l ,-IC{ rr $-- 4il fida --' 1" ;rra s ft1#l! } qlr-r -;i Fra q{ $ff:16 *;fu :iaql{ tr6 t gd (ftt-c) *
prwa * * naF + ir?i 1i-it oa{ {I alr 6t f,;idra +,r r1i ir i
ln case ol r?bate of dr l\ ol excise on goods expo ed lo ary counlry or lerrilory oulside lndia o, on excisable malerial used an

the manufaclure o, the goods which are exporled lo any counlry or territory outside India.

cfa T;qle ?r:+ ar tpn--r; B1r Fdni L'r{d + flr{ 't_qrir 
qr c{z1a +l Frd Rqid F6qr aqr tt /

ln case of aocds eiporl€,] otrside hrdia exporl to Nepal or Bhulan, wnhoul paymenl ot duty

Fjr..:tr :Fi. A. t.E.c a .. L sra;- a f;- { gJrA {i.? aF yfu_irx rE tS+ EA;a qratrn n aFd sra 4t zrg t fttr lrt
i..:'- r,r+, trl:r1i d. ir-r 'a,? *ata{:, ,"r 2, lqgb +r "Jr4 109 * aal f;ra $ ,rg . fs xlld f,Erqfrfu qr qr {rd t
s+.r 'as r.1, B,/
Credil o, any duty a lorled !a be ulili;:ed lowarcs patnre,lt d excise duly on tinal producls under the provisions oi lhis Act or

the llules nrade ther,r rrde such order rs pdssed by lhe Cornmissroner (Appeals) on or afler. the date appointed under Sec.

109 oJ lhe i rnance {\, 2r Acl. 1998

f,qtl{i{ ]]tiea ili ei rin)jl lLrr F€rn EA 3 s rl 6-r +;Ct6 rcrda elF6 (}S-4 Hnff,]{S. 2001. $ ftil]{ I * rd*a ftfffAEc t,
.g ]d-T+ s1s, *: Fti:r; r+rh *1 ?dl "-fi. r:n:-;a ydaa fi {pr {a Ht?r a yfi{ 3{drr *l d cF-qi qi{r Sl adt
-Tie! l €r?r F] ffi'T ,!1( ?l;+ nlim-rs r.l.t.l iFl ''rr 15 EE i aFa Ftjrft erffi *i lrer{"ff i greq +' alr q{ TR-6 *I cfr
1{d.;i *T iir.4t att6(t i
Jle.hlve nppLci:lion shall be made in dLJplicate rn Fornl No FA-8 as specified under Rule.9 of Central Excise (App€als)

FLl.s 1001 ,rlilnr 3:r,;rrl1i fronr th€ dale on whrch the order soughl lo be appealed againsl is communicated and shall be

ar.cmtaniea b7 iwc crpies each o, lire Ol0 and Order ln-Appeal h should also be accompanied by a copy of TR 6 Challan
ev,dencing taymd l ol or,"sc.ibed fe€ as prescabed under Section 35-EE of CEA. 1944. under Maior Head of Account.

qrtarer i{ra,i.] ?i flrf '+Eai irt? E}l]l,'l i rr-a ai rrfl4Jl' fi ;lr$ nrBq I

iri iara ira -.q dRr rlrt 21 $rrl ;Fn ;) .r cct 200i $r rrralfr F*-qr ar!'rfu qfa {ifrri r6q (.Ei drq Fqt t -qrfi 6} at
6qi 1000 -/ 4r ,rar& i.';rr' ?f(.
The revision apolcalro'r ,trrall be accornpanied bv a ,eo ol Rs 2001 where the amounl involved in Rupees One Lac or less
aid Rs 10[0/ wreft.,,\,: amcun'i:r/clv.xl is nrore rhan Puoees One Lac

,q s }lzl q,i.-.F1..+ Ear1et: -1 J-uE Jr{.-der ,.}r el;+qIrfiI;rd {q-tr+a d., C Bqt Jral ErFdt tEar{6.. : to r. 'i I l.r r .-.J; ,r- ]' .nr Ef.l -+,- rr ar,';ror -+' c+ Ilid al JiffE lrGrr +l r'+ lrrd-{a B_{ 
".,ar e I i

l,'.js,r ii I e orrre, ,,er'.,anous,r,mb.rs cl odfl.i,r ()aq,na iee for each O.l.O should be paid in the atoresaid manner,
ncl ,rtastan{ing ll)r i,liJ rhal the one appeal to the ApDellanl Trbunal or the one applicalion to the Cenlral Govl. As the case
ma! be is lllled ro avatr: st, ploria wo,L f ercrsin0 Us I lahh lee ot Rs. 100/- for each.

n,jaJ,rl'6.ta ='q.q ei ni jiiirfh,-r. 1915 +, rtRi'i r : .jE{]n{ {d $tsr \'d +rt"ra 3nirr fi cfr c{ FEifi-a 6.50 {Tt st
c-j-,4iln eFr -16z i;1,r.--iil 41irl /

One .opy-o'ac! cirl,o' or . l.O ds tr! cas€: oray be. .fd lhe order ol the adjudicaling aulhority shall bear a courl lee slamp
oI Rs 6 50 as f.?scritred urder Schedule I rn lerms ol lh' aourl Fee Act 1975, as amended

f.ffr.I.zF, ;;din Jirrr ?r-l: i.-a tc],Tr r$idra' ;qalit"irrr ({,# Eftr) frqirE-ff. 1982 ri Effid !d fiq iEFra msd} $}
n'rr;.r 4: i .r r )'i,rJj iI 'iti rl tqr;J lraft;i ,?ar nr-n ll /

Alt.r,[.,n s ars. rr,/ile o ,lr.] ir!les ,rrN",,i!t these an(r o1i,er related matlers conlained iJr lhe Cusloms, Excise and Servace

Air\eliale lrbr,nal rP,o cd,rre) Rules. 198:)

r.'r rlqt$lq '.if,l+-i1' -r'r .'{r,n dfbir '5{,r g {afad.nrr6 idfa Jii{ afl-ffir-qrdqrdi S iac. ir+dFfi Ea{rdrq a{ffrta
uww.recg(,! . ii 2., r-6- ll I I

F.'ihe elat.orale. de11lo.l;ira lrlesl p.c,isnrrs relalrn0 lo frInE of appeal to lhe higher appellale aulhorily, lhe appellant may
reier lo the [lepart.l1(:r'a weirsile www cbec !to" rn
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Appeat No: V2l21 /BVR/20'17

:: ORDER IN APPEAL ::

The present appeal has been fited by M/s. Arya Metacast Private Limited,

Ptot No. 17 toZZ & 31 to 32, Survey No.99/P, Near GIDC Estate, Bamanbore,

Tat. chotita, District. surendranagar (hereinafter referred to as "the appellant")

against order-in-originat No. 18/Supdt. 12016-17 dated 30.12.2016 (hereinafter

referred to as ..the impugned order") passed by the superintendent, central

Excise Range, Bamanbore, Rajkot (hereinafter referred to as "the adjudicating

authority").

2. The brief facts of the case are that on being asked by the jurisdictional

Range Officer, the appettant provided the information regarding availment

and utitization of cenvat credit of service tax paid on outward transPortation

of goods. The scrutiny of information revea[ed that the appellant during the

period from September-2o15 to June-2016 avaited Cenvat credit of service

tax paid on outward transportation which was used for transportation of

finished goods beyond the ptace of removal. Therefore, show cause Notice

was issued to the appettant on 01 .08.7016 for recovery of wrongty avaited

cenvat credit of Rs. 83,133/- atongwith interest under Rule 14 of the cenvat

credit RuLes, 2004 (hereinafter referred to as "the ccR") readwith section

1lA/Section 11AA of the central Excise Act, 1944 (hereinafter referred to as

,the Act'). The demand of recovery of wrongly avaited cenvat credit atongwith

interest proposed under the scN was confirmed by the adjudicating authority

vide the impugned order.

3. Being aggrieved with the impugned order, the appettant preferred the

present appeat on the grounds that the findings of the adjudicating authority on

"place of removat" is not proper and justified in as much as the goods were

cteared on FOR basis and the appetlant was responsibte for any damage during

the transit; that the transportation cost was atso born by the appettant and the

responsibitities ceased only after delivery of the goods to their buyers and hence

the sate transaction had been compteted onty on delivery of the goods and

hence Cenvat credit as ctaimed is ctearty attowabte; that the adjudicating

authority erred in confirming the demand without property appreciating the

circutars issued by CBEC; that the retevant documents available with the

appettant proves beyond doubt that the transactions are on FOR basis and meet

the criteria taid down by CBEC; that the order erred in confirming the demand

ignoring the fact that the department was we[[ aware of the fact that the

3
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Appeat No: V2l21 /BVR/2017

appetlant is availing credit of service tax paid on outward freight charges and

hence it cannot be said that they had avaited credit with any matafide intention

and penatty under Section 11AC cannot imposed in this case.

4. The personal hearing in the matter was attended by Shri Paresh Sheth'

Advocate with tedger accounts of M/s. Utkarsh Bars Pvt. Ltd., Vinayak TMT Bars

Pvt. Ltd., Grace Casting Ltd maintained by the appettant to estabtish that their

transact.ions are on FOR basis and goods were not sotd at factory gate as is atso

written on the invoices; that purchase orders also very clearly reftect that the

ptace of detivery woutd be the buyer's premises and their own case for prior

period has been decided in their favour by the then Commissioner (Appeats),

Rajkot vide olA dated 21.03.2017 on the basis of these evidences; that on these

evidences their appeal needs to be atlowed.

FINDINGS:

5. I have carefutty gone through the facts of the case, impugned order,

grounds of appeat and submissions made by appettant. The timited issue to be

decided in the present appeat is that whether the impugned order passed by the

adjudicating authority disattowing cenvat credit of service tax paid on outward

transportation charges, is proper or otherwise.

6. I observe that definition of "input service" as provided under Rute 2(t) of

Cenvat Credit Rutes, 2004 reads as under:-

"(l) "input service" means ony service,'

(i) used by a provider of taxoble service for prowding on output servicel or

(ii) used by the manufacturer, whether directly or indirectly, in or in relotion

to the monufocture of finol products ond clearonce of finol products upto

the ploce of removol,

and includes services used in relation to setting up, modernization' renovotion or

repoirs of a f actory, premises of proider of output service or an office reloting to

such factory or premises, advertisement or sales promotion, morket research,

storage upto the place of removal, procurement of inputs, occounting, ouditing,

financing, recruitment and quality control, cooching ond training, computer

networking, credit rating, share registry, and security, inword tronsportation of
inputs or copitot goods ond outword transportotion upto the ploce of removol;".

6.1 From the above, it is observed that "input seryice" means any service

used by the manufacturer, whether directty or indirectty, in or in relation to

manufacture of finat products and ctearance of finat products upto the place of

removat, with the inctusions outward transportation upto the place of removat.

It is therefore very ctear that as per main ctause ' the service should be used by

the manufacturer which has direct or indirect retation with the manufacture of

4

\p
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final products and ctearance of finat products upto the ptace of removat and atso

the inctusive ctause restricts the outward transportation upto the Place of

removal. As per the provisions of Section 4(3)(c) of Central Excise Act, 1944,

,,place of removat" means a factory or any other ptace or premises of production

or manufacture of excisabte goods; a warehouse or any other ptace of premises

wherein the excisabte goods have been permitted to be stored without payment

of duty or a depot, premises of a consignment agent or any other Ptace or

premises from where the excisabte goods are to be sold'

7. I find that the issue is no more res'integra in terms of Hon'bte Supreme

court judgment dated o1 .02.2018 in the case of Uttratech cement Ltd reported

as 2018-TIOL-42-SC-CX, which been held as under:

"4. As mentioned above, the ossessee is involved in pocking and clearing of

cement. tt is supposed to pay the service tax on the oforesaid services. At the

some time, it is entitled to avoil the benefit of Cenvot Credit in respect of ony

input service tox paid. ln the instant cose, input service tox wos olso paid on the

outward transpoitation of the goods from foctory to the customer's premises of

which the ossessee ctaimed the credit. The question is os to whether it can be

treated as 'input service'.

5. 'tnput service'is defined in Rule 2(l) of the Rules,2004 which reads os under:

"211) "input service" meons any service:'

(i) used by a provider of toxable service for providing on output services; or

(ii) Used by the manufacturer, whether directly or indirectly, in or in relotion

io'the maiufacrurc s1 linot products and clearance of final products upto the

ptace of removal and includes services used in relatian to setting up'
'modernization, 

renovation or repoirs of o factory, premises of provider of

output service or on office relating to such factory or premises, advertisement

or sales promotion, morket reseorch, storage upto the place of removal,

procurement of inputs, activities reloting to business, such os accounting,
'auditing, 

financing recruitment and quality control, cooching ond training,

compu{er' networking, credit roting, shore registry, ond security, inward

tronsportation of inputs or capitat goods ond outward transportation upto the

place of removol;"'6. 
lt is on admitted position that the instont cdse does not fall in sub-clause (i)

and the issue is to be decided on the applicotion of sub-clouse (ii). Reoding of

the aforesoid provision makes it clear thot those services are included which ore

used by the monufacturer, whether directly or indirectly, in or in relotion to

the manufacture of finol products and cleorance of final products 'upto the

ploce of r:emoval'. 
' 

S^9-
7. tt may be relevont to point out here thot the originol definition of input

service' contained in Rule 2(l) of the Rutes,2004 used the expression 'from the

ploce of removal'. As per the said definition, service used by the monufacturer

of cleorance of final products'from the place of removal'to the worehouse or

customer's place etc., wos exigible for Cenvat Credit. This stands finally decided

in Civil Appeot No. 11710 of 2016 (Commissioner of Centrol Excise Belgoum v-

Alls. Vosavadotta Cements Ltd.) vide judgment dated Januory 17, 2018-

However, vide amendment carried out in the oforesaid Rules in the year 2N8,

which become effective from lAarch 1, 2008, the word 'from' is replaced by the

word 'upto'. Thus, it is only 'upto the place of removol' that service is treated

as input service. This amendment has changed the entire scenario. The benefit
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which was admissible even beyond the ploce of removal now gets terminated at
the place of removal and doors to the cenvat credit of input tax paid gets

closed at thot ploce. This credit connot trovel therefrom. lt becomes clear from
the bare reading of this amended Rule, which opplies to the period in question

thot the Goods Transport Agency service used for the purpose of outword

tronsportotion ol goods, i.e. from the foctory to customer's premises, is nat

covered within the ambit of Rule 2(l)(i) of Rules,2N4. Whereas the word 'from'
is the indicator of starting point, the expression 'upto' signifies the terminoting
point, putting on end to the transport journey. We, therefore, find that the

Adjudicoting Authority wos right in interpreting Rule 2(l) in the following
monner:

"... The input service has been defined to mean any service used by the

manufacturer whether directly or indirectly and also includes, interalia,

services used in relotion to inward transportation of inputs or export goods and

outward transportation upto the place of removal. The two clauses in the

definition of input services' toke care to circumscribe input credit by stating

that service used in relotion to the clearance from the place of removal and

service used for outward tronsportation upto the place of removal ore to be

treoted as input service. The first clause does not mention transport service in

porticulor. The second clause restricts transport service credit upto the place of

removal. When these two clauses are read together, it becomes clear that

transport services credit cannot go beyond transport upto the ploce of removol.

The two clouses, the one deoling with generol provision ond other dealing with

a specific item, are not to be read disiunctively so as to bring about conflict to

defeot the lows'scheme. The purpose of interpretation is to find hormony and

reconciliotion among the various provisions.

15. Credit ovoilobility is in regord to 'inputs'. The credit covers duty paid on

input materiols as well os tax paid on services, used in or in relation to the

manufocture of the 'final product'. The final products, manufactured by the

ossessee in their factory premises and once the finol products are fully
monufactured ond cleared from the foctory premises, the question of
utilizotion of service does not arise as such services connot be considered os

used in relation to the manufocture of the final product. Therefore, extending

the credit beyond the point of removal of the final product on pawent of duty

would be contrary to the scheme of Cenvat Credit Rules. The main clause in the

definition stotes that the service in regard to which credit of tax is sought,

shoutd be used in or in relation to cleorance of the finol products from the

place of removol. The definition of input services should be read os a whole and

should not be frogmented in order to avoil ineligible credit. Once the cleorances

have taken ploce, the question of gronting input service stoge credit does not

arise. Tronsportation is on entirely different activity from manufacture and this
position remoins settled by the judgment of Honorable Supreme Court in the

cases of Bombay Tyre lnternational 1983 (14) ELT = 2002-TIOL'374-SC'CX'LB,

lndian Oxygen Ltd. 1988 (i6) ELT 723 SC = 2002-Tl0L-88'SC-CXand Baroda

Electric lvleters 1997 (94) ELT 13 SC = 2002'TIOL-96-SC-CX'LB. The post

removal tronsport of manufactured goods is not an input for the monufocturer.

Similarly, in the case of llls. Ultratech Cements Ltd. v. CCE, Bhatnagar 2N7 (6)

sTR 364 (Tri) =2007'TPL-429-CESTAT'AHM, ,t was held thot after the finol
products ore cleared from the place of removal, there will be no scope of
subsequent use of service to be treoted os input. The above observotions ond

views exploin the scope of relevont provisions clearly, correctly ond in
accordance with the legal provisions."
8. The aforesaid order of the Adjudicating Authority was upset by the
Commissioner (Appeals) principolly on the ground that the Boord in its Circulor

dated August D,2m7 had clarified the definition of 'place of removal'ond the

three conditions contoined therein stood satisfied insofar as the case of the

respondent is concerned, i.e. (i) regarding ownership of the goods till the

delivery of the goods ot the purchoser's door step; (ii) seller beoring the risk of
or loss or damage to the goods during transit to the destinotion and; (iii) freight

6 '..dt'
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"place of removol" meons-

(i) a foctory or ony other ploce or premises of production or manufacture of the

excisoble goods ;

(ii) a worehouse or any other place or premises wherein the excisable goods

hove been permitted to be stored without poyment of duty ;

(iii) o depot, premises of a consignment agent or any other place or premises

from where the excisable goods are to be sold after their clearonce from the

f actory;

from where such goods are removed."

7

Q,

\b"
charges to be integral part of the price of the goods. This approoch of the

Commissioner (Appeals) has been opproved by the CESTAT os well os by the High

Court. This was the main orgument advonced by the learned counsel for the

respondent supporting the judgment of the High Court.

9. We are afraid that the aforesaid approach of the Courts below is cleorly

untenable for the following reosons:

10. ln the first instonce, it needs to be kept in mind that Board's Circulor dated

August 23,2007 was issued in clarificotion of the definition of input service' os

existed on thot date i.e. it related to unamended definition. Relevant portion

of the soid circular is as under:

"tSSuE: Up to what stoge a monufocturer I consignor con toke credit on the

service tox paid on goods tronsport by road?

COMIAENTS: Ihis issue has been exomined in great detail by the .ESTAT in the

case of lAls Gujarat Ambuio Cements Ltd. vs CCE, Ludhiona [2N7 (6) STR 249

Tri-Di =2007-IIOL-429-CESTAT-AHM. ln this case, CESTAT has made the

f ollowi ng obse rYotions :'

"the post sale transport of manufactured goods is .not on input for the

monuiacturer lconsignor. The two clouses in the definition of input services'

tuke tare to circumlcribe input credit by stoting that seNice used in relation to

the cleorance from the place of removol and service used for outward

tronsportation ipto tne phce of removal ore to be treo.ted as input seNice. The

first'clouse doei not mention transport service in porticulor. The second clouse

restricts tronsport service credit upto the ploce of removal. when these two

clauses ore reod together, it becomes clear that transport service credit cannot

go beyond tronsport upto the ptoce of removol. .The 
two clauses' the one

-dealing 
with generol provision and other deoling with o specific item, ore not to

be reid disjinctively so os to bring obout conflict to defeat the lows'scheme.

The purpos! of interpretation is to find harmony and reconciliation among the

various'provisions". Similarly, in the case of lA/s LJltratech Cements Ltd vs CCE

Bhovnogar -2007-IO\L-429-CESTAT-AHM, it wos held that ofter the final
producls are cleored from the ptoce of removal, t.here will be no scope of
'subsequent 

use of service to be treoted as input. The above observations and

views explain the scope of the relevont provisions cleorly, correctly ond in

occordonce with the legal provisions. ln conclusion, a monufacturer I consignor

can take credit on the iervice tox poid on outward transport of goods up to the

place of removal ond not beyond thot-

8.2 tn this connection, the phrase 'ploce of removal' needs determination taking

into account the facts of an individuol case and the opplicoble provisions. The

phrose 'place of removal' hos not been defined in CENVAT Credit Rules. ln terms
'of 

sub-rule (t) of rule 2 of the soid rules, if ony words or expressions are used in

the CENVAT Credit Rules,2c04 ond are not defined therein but ore defined in

the Central Excise Act, 1944 or the Finance A,ct, 1994, they shall have the same

meoning for the CENVAT Credit Rules os assigned to them in those Acts. The

phrase 'place of removol' is defined under section 4 of the Centrol Excise Act,

1944. lt stotes that,-
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It is, therefore, clear that for a manufacturer lconsignor, the eligibility to avail

credit of the service tox paid on the transportation during removol of excisable
goods would depend upon the place of removol os per the definition. ln case of
a factory gate sale, sale from a non-duty paid warehouse, or from a duty paid

depot (from where the excisable goods are sold, ofter their clearance from the

foctoryl, the determination of the 'ploce of removol' does not pose much

problem. However, there mav be situations where the monufacturer lconsiqnor

mav claim thot the sole hos tokeNDlace ot the destination Doint because in

8 $

terms of the sale controct loqreement (i) the ownership of eoods ond the

in the ds remained with the seller o the s titl the delive o

the eoods in occeptoble condition to the purchaser at his door step; (ii) the

seller bore the risk of loss of or domaee to the eoods durine tronsit to the

destinotion: and (iii) the freieht chorses were an inteqral part of the orice of
eoods. ln such cases, the credit of the service tax poid on the transportotion up

to such place of sole would be admissible if it can be established by the

claimant of such credit thot the sole and the tronsfer of property in goods (in

terms of the definition os under section 2 of the Central Excise Act, 1944 as olso

in terms of the provisions under the Sole of Goods Act, 1930) occurred ot the

soid place."

11. As con be seen from the reoding of the aforesaid portion of the circulor, the

issue was exomined after keeping in mind iudgments of CESTAT in Guiarat

Ambuja Cement Ltd. and lvl/s. Ultratech Cement Ltd. Those judgments,

obviously, dealt with unamended Rule 2(l) of Rules,2N4. The three conditions

which were mentioned explaininq the 'olace of removal' as defined under

Section 4 of the Act, there is no quarrel uoto this stoge. However, the

imDortant osDect of the motter is thot Cenvat Credit is DE rmissible in resoect of

'input service' ond the C irculor relates to the unamended recime. Therefore, it
cannot be lied af ter omendment in the definition of inout service'which

brouqht obout a totol chonqe. Now, the definition of 'oloce of removal'and the

conditions which are to be satis ied have to be in the context af 'uDto' the olacef
of removal. lt is this amendment which has made the entire difference. Thot

asDect is not dealt with in the soid Boord's circulor. nor it could be.

12. Secondly, if such o circulor is mode applicoble even in respect af post

amendment cases, it would be violative of Rule 2(l) of Rules,2AA4 ond such a

situation connot be countenonced.

13. The uoshot o he of oresaid discussion would be to hold that Cenvat Creditf t
on qoods transDort aaencv service ovoiled for tronsDort of qoods from olace of
removal to buver's oremises was not admissible to the resoondent. Accordinstv,
this oppeot is allowed, judgment of the High Court is set oside ond the Order'in-

Original dated August 22, 2011 of the Assessing Officer is restored."

&A9
(Emphasis supptied)

8. ln view of above [egat position hetd by the Hon'bte Supreme Court, Cenvat

Credit on GTA service avaited by the appeltant for transport of goods from place

of removal to buyer's premises is not admissibte w.e.f 01 .04.2008. The period

invotved in this case is from September, 2015 to June, 2016 and hence

Cenvat credit of Service Tax paid on GTA for outward transportation of goods

can't be attowed.

9. ln view of the above, I uphotd the impugned order and reject the appeat

fited by the appeltant.
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9.1 The appeal fited by the appettant stands disposed off in above terms.
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Bv R.P.A.D.

To,

Coov for information and necessa ry action to:

1) The Chief Commissioner, GST &, Central Excise, Ahmedabad Zone,

Ahmedabad for his kind information.

The Commissioner, GST & Central Excise, Bhavnagar.

The Assistant Commissioner, GST & Central Excise, Division,

5urendranagar.

The Superintendent, GST & Centrat Excise, Range, Chotita.

Guard File.

2

3

4

5

M/s. Arya Metacast Private Limited,
Ptot No. 17 lo2? & 31 to 32,

Survey No. 99/P,
Near GIDC Estate,

Bamanbore, Tat. Chotita,
District. Surendranagar

M .:nqf A-cro.r€ upae frfr-s,
Ffd€sr tb t e? & is t i?, Ht=isr
qq/ff, d.o{r$.d.S. qee } Tsfir,
qrcurft, trofto' +&dr, ffwr:
Sfi.R.
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