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Appesl Ma: VI/T1/BVR/2017
s ] =

:: ORDER IN APPEAL ::

The present appeal has been filed by M/s. Arya Metacast Private Limited,
Plot Mo. 17 to 22 & 31 to 32, Survey No. 99/P, Near GIDC Estate, Bamanbore,
Tal. Chotila, District. Surendranagar (hereinafter referred to as “the appellant”)
against Order-in-Original No. 18/5Supdt./2016-17 dated 30.12.2016 (hereinafter
referred to as “the impugned order”) passed by the Superintendent, Central
Excise Range, Bamanbore, Rajkot (hereinafter referred to as “the adjudicating
authority ).

2. The brief facts of the case are that on being asked by the jurisdictional
Range Officer, the appellant provided the information regarding availment
and utilization of cenvat credit of service tax paid on outward transportation
of goods. The scrutiny of information revealed that the appellant during the
period from September-2015 to June-2016 availed Cenvat credit of service
tax paid on outward transportation which was used for transportation of
finished goods beyond the place of removal. Therefore, Show Cause Notice
was issued to the appellant on 01.08.2016 for recovery of wrongly availed
Cenvat credit of Rs. 83,133/ alongwith interest under Rule 14 of the Cenvat
Credit Rules, 2004 (hereinafter referred to as “the CCR") readwith Section
11A/Section 11AA of the Central Excise Act, 1944 (hereinafter referred to as
‘the Act'). The demand of recovery of wrongly availed cenvat credit alongwith
interest proposed under the SCN was confirmed by the adjudicating authority
vide the impugned order.

e

3. Being aggrieved with the impugned order, the appellant preferred the
present appeal on the grounds that the findings of the adjudicating autherity on
“olace of removal” is not proper and justified in as much as the goods were
cleared on FOR basis and the appellant was responsible for any damage during
the transit; that the transportation cost was also born by the appellant and the
responsibilities ceased only after delivery of the goods to their buyers and hence
the sale transaction had been completed only on delivery of the goods and
hence Cenvat credit as claimed is clearly allowable; that the adjudicating
authority erred in confirming the demand without properly appreciating the
circulars issued by CBEC; that the relevant documents available with the
appellant proves beyond doubt that the transactions are on FOR basis and meet
the criteria laid down by CBEC; that the order erred in confirming the demand
ignoring the fact that the department was well aware of the fact that the
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appellant is availing credit of service tax paid on outward freight charges and
hence it cannot be said that they had availed credit with any malafide intention
and penalty under Section 11AC cannot imposed in this case,

4, The personal hearing in the matter was attended by Shri Paresh Sheth,
Advocate with ledger accounts of M/s. Utkarsh Bars Pvt. Ltd., Vinayak TMT Bars
Pvt, Ltd., Grace Casting Ltd maintained by the appellant to establish that their
transactions are on FOR basis and goods were not sold at factory gate as is also
written on the invoices; that purchase orders also very clearly reflect that the
place of delivery would be the buyer's premises and their own case for prior
period has been decided in their favour by the then Commissioner (Appeals),
Rajkot vide OIA dated 21.03.2017 on the basis of these evidences; that on these
evidences their appeal needs to be allowed.

FINDINGS:

5. | have carefully gone through the facts of the case, impugned order,
grounds of appeal and submissions made by appellant. The limited issue to be
decided in the present appeal is that whether the impugned order passed by the
adjudicating authority disallowing cenvat credit of service tax paid on outward
transportation charges, is proper or otherwise.

6. | observe that definition of “input service” as provided under Rule 2(l) of
Cenvat Credit Rules, 2004 reads as under:-

"fl) Tinput service” means ony service,-
(i) used by o provider of taxable service for providing an output service; or

(ii}  used by the manufacturer, whether directly or indirectly, in or In relation
to the manufocture of final products and clearance of final products upto
the place of remaval,

and includes services used in relgtion to setting up, modernization, rencvation ar
repairs of a factory, premises of provider of output service or an office reloting to
such factory or premises, advertisement or sales promotion, market research,
storage upto the place of removal, procurement of inputs, occounting, duditing,
financing, recruitment and quality control, coaching and training, computer
networking, credit rating, share registry, and security, inward Eranspartation of
inputs or capital goods and outward transportation upto the place of removal;”. e

T

6.1 From the above, it is cbserved that “input service” means any service
used by the manufacturer, whether directly or indirectly, in or in relation to
manufacture of final products and clearance of final products upto the place of
remaval, with the inclusions outward transportation upto the place of removal.
It is therefore very clear that as per main clause - the service should be used by
the manufacturer which has direct or indirect relation with the manufacture of
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final products and clearance of final products upto the place of removal and also
the inclusive clause restricts the outward transportation upto the place of
removal. As per the provisions of Section 4(3)(c) of Central Excise Act, 1944,
“place of removal™ means a factory or any other place or premises of preduction
or manufacture of excisable goods; a warehouse or any other place of premises
wherein the excisable goods have been permitted to be stored without payment
of duty or a depot, premises of a consignment agent or any other place or
premises from where the excisable goods are to be sold.

7. | find that the issue is no more res-integra in terms of Hon'ble Supreme
Court judement dated 01.02.2018 in the case of Ultratech Cement Ltd reported
as 2018-TIOL-42-5C-CX, which been held as under:

“4 As mentioned above, the assessee is involved in packing and clearing of
cement. It is supposed to pay the service tax on the aforesaid services. At the
same time, it is entitled to avail the benefit of Cenvat Credit in respect of any
input service tax patd. In the instant case, input service lax was aisa paid on the
outward transportation of the goods from factory to the customer's premises of
which the assessee cloimed the credit. The question is as to whether it con be
treated as “input service’.

5. “Input service’ is defined in Rule 2(l) of the Rules, 2004 which reads as under:
"2{l) “input service" means any service:-
(i) Used by a provider of taxable service for providing an output services; or

(i} Used by the manufacturer, whether directly or indirectly, in or in relation
to the manufacture of final products and clearance of final products upto the
place of removal and includes services used In relation o setting up,
modernization, renovation or repairs of a foctory, premises of provider of
output service or an office relating to such foctory or premises, advertisement
or sales promotion, market research, storage upto the place of removal,
procurement of inputs, octivities relating to business, such as accounting,
auditing, financing recruitment and quality control, coaching and training,
computer networking, credit rating, share registry, and security, inward
transpartation of inputs or capital goods and outward transportation upto the
place of removal;”

6. It is an admitted position that the instant case does not fall in sub-clause (i)
and the issue is to be decided on the application of sub-clause (ii). Reading of
the aforesaid provision makes it clear that those services are included which are
used by the manufacturer, whether directly or indirectly, in or in relation to
the manufacture of final products and clearance of final products ‘upto the
place of removal’. ol

7. It may be relevant to point out here that the original definition of ‘input
service’ contained in Rule 2{l) of the Rules, 2004 used the expression “from the
place of removal’. As per the said definition, service used by the manufacturer
of clearance of final products ‘from the place of removal’ to the warehouse or
customer’s place etc., wos exigible for Cenvat Credil. This stands finally decided
in Civil Appeal No. 11710 of 2016 (Commissioner of Central Excise Belgaum v,
M!s. Vasavadatta Cements Ltd.) vide judgment dated January 17, 2018.
However, vide amendment carried out in the aforesaid Rules in the year 2008,
which became effective from March 1, 2008, the word ‘from’ is replaced by the
word ‘upte’. Thus, it is only ‘upto the place of removal’ that service is treated
as input service, This amendment has changed the entire scenaric. The benefit
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which was admissible even beyond the place of removal now gets terminated at
the ploce of removal and doors to the cenvat credit of input tax paid gets
closed at that place. This credit cannat travel therefrom. It becomes clear from
the bare reading of this amended Rule, which applies o the period in question
that the Goods Transport Agency service used [or the purpose of outward
transportation of goods, l.e. from the foctory to customer’s premises, is not
covered within the ambit of Rule 2(1)(i) of Rules, 2004. Whereas the word ‘from’
is the indicator of starting point, the expression "upto’ signifies the terminating
point, putting an end to the transport journey, We, therefore, find that the
Adjudicating Authority was right in interpreting Rule 2{[) in the following
manner:

“ _The input service has been defined to mean any service used by the
manufacturer whether directly or indirectly and also includes, interalia,
services used in relation to inward transportation of inpuls or export goods and
outward transportation upto the place of removal. The two clouses in the
definition of ‘input services' take care to circumscribe input credit by stating
that service used in relation to the clearance from the place of removal and
service used for outward transportation upto the place of removal are to be
treated as input service. The first clause does not mention transport service in
particular. The second clouse restricts transport service credit upto the place of
removal. When these two clouses are read together, it becomes clear that
transport services credit cannot go beyond transport upto the place of removal,
The two clouses, the one dealing with general provision and other dealing with
a specific item, are not to be read disjunctively so as to bring about conflict to
defeat the laws scheme. The purpose of interpretation is to find harmony and
reconciliation among the various provisions.

15. Credit availability is in regard to ‘inputs. The credit covers duty paid on
input materials as well as tax paid on services, used in or in relation to the
manufacture of the ‘final product’. The final products, manufactured by the
assessee in their foctory premises and once the final products are fully
manufoctured and cleared from the factory premises, the question of
utitization of service does not arise as such services cannot be considered s
wsed in relation to the manufacture of the final product. Therefore, extending
the credit beyond the point of removal of the final product on payment of duty
would be contrary to the scheme of Cenvat Credit Rules. The main clause in the
definition states that the service in regard to which credit of tax is sought,
should be used in or in relation to clearance of the final products from the
place of removal. The definition of input services should be read as a whole and
should not be fragmented in order to avail ineligible credit. Once the clearances
have taken ploce, the guestion of granting input service stage credit does nol
arise, Transportation is an entirely different activity from manufacture and this
position remains settled by the judgment of Honorable Supreme Court in the
cases of Bombay Tyre International 1983 (14) ELT = 2002-TIOL-374-5C-CX-LB,
Indian Oxygen Ltd. 1988 (36) ELT 723 SC = 2002-T|OL-88-5C-CX and Baroda
Electric Meters 1997 (%4) ELT 13 SC = 2002-TIOL-96-5C-CX-LB. The post
removal transport of manufoctured goods {s not an input for the manufacturer.
Similarly, in the case of M/s. Ultratech Cements Ltd. v. CCE, Bhatnagar 2007 (6)
STR 364 (Tri) = 2007-TIOL-429-CESTAT-AHM, it was held that after the final
products are cleared from the place of removal, there will be no scope of
subsequent use of service to be treoted as input. The above observations and
views explain the scope of relevant provisions clearly, correctly and in
accordance with the legal provisions.”

8. The oforesaid order of the Adjudicating Authority was upset by the
Commissioner {Appeals) principally on the ground that the Board in its Circular
dated August 23, 2007 had clarified the definition of 'place of removal’ and the
three conditions contained therein stood satisfied insofar as the case of the
respondent is concerned, i.e. (i) regarding ownership of the goods till the
delivery of the goods at the purchaser’s door step; (ii) seller bearing the risk of
or loss or damage to the goods during transit to the destination and; (1) freight
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charges to be integral part of the price of the goods. This approach of the
Commissioner (Appeals) has been approved by the CESTAT as well as by the High
Court. This was the main arqument advanced by the tearned counsel for the
respondent supporting the judgment of the High Court,

9, We are afraid that the aforesaid approach of the Courts below is clearly
untenable for the following reasons:

10. In the first instance, it needs to be kept in mind that Board's Circular dated
August 23, 2007 was issued in clarification of the definition of ‘input service’ as
existed on that date i.e. it related to unamended definition. Relevanl portion
of the said clrcular is as under:

"ISSUE: Up to what stage o manufacturer/consignor can toke credit on the
service tax paid on goods transport by road?

COMMENTS: This issue has been examined in great detail by the CESTAT in the
case of M/s Gujarat Ambuja Cements Ltd. vs CCE, Ludhiana [2007 (6) STR 249
Tri-D] = 2007-TIOL-429-CESTAT-AHM. In this case, CESTAT has made the
fallowing observations:-

“the post sale transport of manufactured goods is nol an input for the
manufacturer! consignor. The two clouses in the definition of ‘input services
take care to circumscribe input credit by stating that service used in relation to
the clearance from the place of removal and service used for outward
transportation upto the place of removal are to be treated as input service. The
first clouse does not mention transport service in particular, The second clause
restricts transport service credit upto the place of removal. When these two
clauses are read together, ft becomes clear that transport service credit cannot
qo beyond transport upto the place of removal. The two clauses, the one
dealing with general pravision and other dealing with a specific item, are not to
be read disjunctively so as to bring about conflict to defeat the laws scheme.
The purpose of interpretation is to find harmony and reconciliation among the
various provisians”, Similarly, in the case of M/s Ultratech Cements Ltd vs CCE
Bhavnagar - 2007-TOIL-429-CESTAT-AHM, it was held that after the final
products are cleared from the piace of removal, there will be no scope of
subsequent use of service to be treated as input. The above observations and
views explain the scope of the relevant provisions clearly, correctly and in
accordance with the leqal provisions. In conclusion, @ manufacturer [ consignor
can take credit on the service tax paid on oulward transport of goods up ta the
place of removal and not beyond that,

8.2 In this connection, the phrase 'place of removal' needs determination taking
into account the facts of an individual cose and the applicable provisions. The
phrase 'place of removal’ has not been defined in CENVAT Credit Rules. In terms
of sub-rule {t) of rule 2 of the sald rules, if any words or expressions are used in
the CENVAT Credit Rules, 2004 and are not defined therein but are defined in
the Central Excise Act, 1944 or the Finance Act, 1994, they shall have the same
meaning for the CENVAT Credit Rules as assigned to them in those Acts. The
phrase ‘place of removal is defined under section 4 of the Central Excise Act,
1944, It states that,-

™

“olace of removal”™ means- W

-

(i) a factory or any other ploce or premises of production or manufocture of the
excisable goods |

(ii} @ warehouse or any other place or premises wherein the excisable goods
have been permitted to be stored without payment of duty ;

fiii} @ depot, premises of a consignment agent or any other place or premises
from where the excisable goods are to be sold after their clearance from the
factory:

from where such goods are removed.”
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it is, therefore, clear that for a manufacturer /consignor, the eligibility to avail
credit of the service tax paid on the transportation during removal of excisable
goods would depend upon the place of removal as per the definition. In case of
a factory gate sale, sale from a non-duty paid warehouse, or from a duty paid
depot (from where the excisoble goods are sold, after their clearance from the
factory), the determination of the 'place of remeval’ does not pose much
may claim that the sale has token place at the destination point becouse in
terms of the sale contract /agreement (i) the ownership of goods and the
property in the goods remained with the seller of the goods till the delivery of
the goods in acceptable condition to the purchaser at his door step; (ii) the
seller bore the risk of loss of or domage to the goods during transit to the
destination; and (iii} the freight charges were an integral part of the price o

goods. In such cases, the credit of the service tax paid on the transportation up
to such ploce of sale would be admissible if it can be established by the
claimant of such credit that the sale and the transfer of property in goods (in
terms of the definition as under section 2 of the Central Excise Act, 1944 as also
in terms of the provisions under the Sale of Goods Act, 1930} occurred at the
soid place.”

11. As can be seen from the reading of the aforesaid portion of the circular, the
issue was examined after keeping in mind judgments of CESTAT in Gujarat
Ambuja Cement Ltd. and M/s. Ultratech Cement Ltd. Those judements,
obviously, dealt with unamended Rule 2([) of Rules, 2004, The three conditions
which were mentioned explaining the ‘place of removal' as defined under
Section 4 of the Act, there is no guarrel upto this stoge. However, the
important aspect of the matter is that Cenvat Credit is permissible in respect of
‘input service and the Circular relates to the unamended regime. Therefore, it
cannot_be applied after amendment in_the definition of ‘input service’ which
brought about a total change. Now, the definition of ‘ploce of removal and the
conditions which are to be satisfied have to be in the context of ‘upto’ the place

of removal. It is this amendment which has made the entire difference. That

T

12. Secondly, if such o circular is mode applicable even in respect of post
amendment cases, it would be violative of Rule 21} of Rules, 2004 and such a
situation cannot be countenanced.,

13. The upshot of the aforesaid discussion would be to hold that Cenval Credit
on tra ¢ ogency service avaoiled for fran o s from place o

removal to buyer’s premises was not odmissible to the respondent. Accordingly,
this appeai is allowed, judgment of the High Court is set aside and the Order-in-
Original dated August 22, 2011 of the Assessing Officer is restored.”

I‘ﬁ"""‘ | iy

(Emphasis supplied)
In view of above legal position held by the Hon'ble Supreme Court, Cenvat

Credit on GTA service availed by the appellant for transport of goods from place
of removal to buyer's premises is not admissible w.e.f 01.04.2008, The period
involved in this case is from September, 2015 to June, 2016 and hence
Cenvat credit of Service Tax paid on GTA for outward transportation of goods
can't be allowed.

In view of the above, | uphold the impugned order and reject the appeal

filed by the appellant.
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9.1  The appeal filed by the appellant stands disposed off in above terms.

. Tt I'_ 2%
W }W. \
(FAT wa)
I ()
By R.P.A.D.
e e e na e e S
"W/s. Arya Metacast Private Limited, | 31 s ferbree Wide fefmes,
Plot No. 17 to 22 & 31 to 32, we  ET e R A NER aﬁ’qmr
sl 3 o =
Bamanbore, Tal. Chutila. m ' J '
District. Surendranagar | = SIS

Copy for information and necessary action to:

1) The Chief Commissioner, G5T & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information.

2) The Commissioner, GST & Central Excise, Bhavnagar.

3 The Assistant Commissioner, GST & Central Excise, Division,
Surendranagar,

4) The Superintendent, GST & Central Excise, Range, Chotila.

9) Guard File.
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