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Order In Appeal

The subject appeal no. 118/BVR/2017 is filed by M/s Shubh Arya Steel
Pvt. Ltd., Plot No. 5, Ship Breaking Yard, Alang-364081 Taluka-Talaja, Dist.:
Bhavnagar (hereinafter referred to as 'the appellant’) against Order in Original
No. B4/AC/STAX/DIV/2016-17 dated 10.02.2017 (hereinafter referred to as 'the
impugned order) passed by the Assistant Cnrﬂmisslnnen Service Tax Division,
Bhavnagar (hereinafter referred to as ‘adjudicating authority").

2. The facts of the case in brief are that during the course of audit, on
verification of purchase invoices, it was noticed that the appellant had received
taxable service under category of GTA and had collected transportation charges
from the consignee Services, however, not paid service tax of Rs.4,22,220/- on
the same. During the course of audit, it was further found that the appellant
had paid amount towards 'Legal Consultancy Service’. It was found that as per
Reverse Charge Mechanism, being service recipient, the appellant was required
to pay service tax of Rs.70,170/- on 100% of the amount of taxable service.
However, it was found that they had not paid service tax of Rs.4,92,390/-
(Rs.4,22,220/- for transportation charges + Rs.70,170/- for Legal Consultancy
Service) at the material time and had also not obtained service tax registration
as required under Rule 4(5A) and Rule 4(1) of Service Tax Rules, 1994.
Accordingly, show cause notice was issued to them proposing demand and
recovery of central excise duty of Rs.4,92,390/- alongwith interest and penalty,

3. The show cause notice was adjudicated by the adjudicating authority vide
impugned order wherein demand of service tax was confirmed alongwith
interest and penalty was also imposed under Section 77 (1)(a), Section 77(2)
and Section 78 of the Finance Act, 1994,

4, Being aggrieved, the appellant filed the present appeal on the following
grounds:

() Provisions of Rule 2(1)(d)(B) of the Service Tax Rules, 1994 cases

the liability of a person to pay fright in case of GTA Service. Any

dealer of excisable goods, who is registered under C. Ex, Act, 1944

I5 also a person liable to pay freight. Further, in case of sales

through their consignment agent, the goods were sold for delivery

at the door step of the consignment agent and in such transaction,

Fagelof 8



(iif)

(iv)

the valuation of the excisable goods are governed in accordance of
Rule 5 of Central Excise Valuation Rules, 2000,

It is worth to mentioned that to include fright charges in invoice
does not mean that the appellant herein has collected the amount
of freight from the buyer, To mention freight amount is merely a
requirement of valuation rules. In the back drop, the appellant
recelved only net amount towards sales & excise duty paid thereon
and freight and other expenses etc. were born by the consignment
agent only. However, the adjudicating authority failed to
understand the above factual matrix that appellant has neither
recovered the freight nor service tax payable on such freight
amount towards transportation nf-gm:ds from the factory to the
place of delivery. Accordingly, requested to allow the appeal.
Regarding Legal consultation service, the appellant stated that no
liability of payment of service tax arise under the category of Legal
Consultancy Services an them as the bills were raised towards filing
of application or drafting/ dispatch of reply etc., Mortgage Fees, PF
Adﬂﬂe, Trade Mark Application etc. and these activities are not in
relation to representational service before any court, tribunal or
authority, as provided under sub-clause (ii) of Section
65(105)(zzzzm) of Finance Act, 1994, Therefore, not covered by
definition of taxable activity of legal service and the charge of
payment of service tax under reverse charge mechanism has been
confirmed wrongly/without authority of law and needs to be set
aside.

The appellant strongly opposed the extended period of 5 years as
the same has been done for justification for recovery of Service Tax
at any cost from them. The impugned order is absolutely lacking
and does not support with the vital and paramount ingredient to
invoke extended period. There are plethora of judgements wherein
it has been stated that the SCN_ is a basic foundation of legal
dispute and it should be issued with full descriptive and lawful
manner. There is no element of fraud, misstatement, collusion and
suppression of facts in the entire transaction, invoking larger period
in the SCN, hence no penalty under Section 78 is liable.

Page 2of B



(vi)

(wii)

(viii)

Regarding penalty under Section 77(1)(a) of the Finance Act, 1994
for not obtaining service tax registration under GTA Service and
Legal Consultancy Service, the appellant stated that the objection
of such nature was raised for first time as the unit was audited for
the first time since introduction of reverse charge mechanism on
GTA Service andfor Legal Consultancy Service which was
apparently a bonafide, genuine mistake on their part without any
ulterior or malafide motive. Hence penalty under section 77(1)(a)
of the Act, levied for not obtaining registration under Section 69 of
Finance Act, 1994, is futile and void in itself and needs to be
dropped.

The date of receipt of impugneEl Order by the appellant was
15.02.2017 therefore the time limit to file appeal against the
impugned Order was 14.04.2017, However, due to issue of
corrigendum to OIO dated 30.03.2017 by adjudicating authority
which was received by them on 05.04.2017, and hence present
appeal is not delayed being the 60 days starts from the date of
receipt of corrigendum. However, they filed application to condone
delay separately and requested to condone the delay in filing
appeal. They also relied on some case laws in this regard.

In view of the above, the appellant stated that they are not
required to pay any service tax in respect of above mentioned
transactions as confirmed in the impugned order. Further penalty
is also not leviable on them u/s 77(1)(a) & 77(2) of the Finance
Act, 1994 and accordingly requested for setting aside the same.

The appellant also filed Misc. Application for condonation of delay in filing

appeal on 28.04.2017 on the grounds that the impugned order was remained
kept in the bag of Shri Rajesh Arya, a power of Attorney Holder of their
company who had left for office tour outside Gujarat region as per his pre-
scheduled tour programme for company’s business affairs. Further, Shri Rajesh
Arya remained in Mumbai for leng period of time due to illness of his father.
After intensive search of the said order in the office as well as factory, finally
Shir Arya was contacted on phone for this matter and there he could recollect
that the same was lying in his bag. Due to this there was delay in filing appeal
for 14 to 15 days. They received the impugned order on 15.02.2017, time
period of 60 days period expired on 14.04.2017, time period of further 30 days
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for delay condonation expire on 13.05.2017 and they filed appeal on
28.04.2017, hence there was 14 to 15 days delay in filing appeal and
accordingly requested for condonation of delay.

6. Personal hearing in the matter was fixed on 30.01.2018, However, the
appellant sought adjournment and requested for another date after 10.02.2018.
Accordingly, ancther date for personal hearing was fixed on 22.02.2018.
However, none appeared for personal hearing. Thereafter, another personal
hearing in the matter was fixed on 16.03.2018 which was attended by Shri A.H.
Oza, Excise Consultant of the appellant, He appeared and reiterated the
contents of the appeal memorandum.

r A It is observed that the ground put forth by appellant for delay in
filing appeal seems to be genuine, Further, it is also observed that said delay in
filing appeal is only about 14 days, hence the power confirm under Section
35(1), I hereby condone the delay in filing appeal by the appellant.

8. [ find that the appellant has made pre-deposit of Rs.36,929/- which
is 7.5% of the total demand of service tax of Rs.4,92,390/- under Section
35F(i) of the Central Excise Act, 1944,

9. I have carefully gone through the impugned order passed by
adjudicating authority, the submission made by the appellant in the appeal
memorandum as well as by the excise consultant at the time of personal
hearing. I find that the limited issue to be decided is -

(1) Whether appellant was required to pay service tax on (i)
‘Transportation charges” collected’ by them from the consigners
during the period from 2011-12 to 2014-15;

(i)  Whether appellant was required to pay service tax on ‘Legal
Consultancy Service' under Reversed Charge Mechanism.

(iii) Whether extended period of 5 years is invokable in present case
under Section 73(2) of the Finance Act, 1994,

(ivl Whether appellant is liable for penal action under Section 77
(1Xa), 77(2) and 78 of the Finance Act, 1994,

9.1 It is observed that under the provisions of Rule 2(1) (d) (B)(V) of
the Service Tax Rules, 1994, the liability to.pay service tax lies upon the
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person who pays or is liable to pay freight to Goods Transport Agency. For sake
of quick reference, the said rule is reproduced below:

“Rule 2 (1) (d) of Service Tax Rules, 2004:

{d]'"Pl"Hh liable for paying service tax", -

(i) in respect of the taxable services notified under sub-section (2) of section 6B of the
Act means - F

{A) in relation to service provided or agreed to be provided by an insurance agent to any
person carrying on the insurance business, the recipient of the service

(AA) in relation to service provided or agreed to be provided by a recovery agent to a
banking company or a financial institutien er a non-banking financial company, the recipient
of the service:

(AAA) in relation to service provided or ogreed to be provided by a person invalving an
aggregator in any manner, the aggregator of the service:

Provided that if the oggregator does not have a physical presence in the taxaoble territory,
any person representing the eggregater for any purpese in the taxable territory shall be
liable for paying service tax;

Provided further that if the aggregator does not have a physical presence or does not have
a representative for any purpose in the taxable territory, the aggregator shall appoint a
person in the taxable territory for the purpose of paying service tax and such person shall
be lioble for paying service tax,

(B) in relation to service provided or agreed to be provided by a goods transpert
agency in respect of transportation of goods by rood, where the person liable to pay
freight s -

(1) any factory registered under or governed by the Foctories Act, 1948 (63 of 1948);

(I1) any society registered under the Societies Registration Act, 1860 (21 of 1860) er
under any other law for the time being in force in any part of India:

(III) any co-operative society established by or under any law;

(IV) any dealer of excisable goods, who is regssrﬂr:-d under the Central Excise Act, 1944 (1
of 1944) or the rules made thereunder:

(V) any bedy corporate established, by or under any law. or

(VI) any partnership firm whether registered or not under any law including association of
persons;

any person who pays or is liable to pay freight either himself or through his agent for
the transportation of such goods by road in a goods carriage®

9.1.1 From the definition given under Rule 2(1)(d)(B) of the Service Tax
Rules, 1994, the appellant being body corporate are liable to pay service tax on
transportation charges as during the period from 2009-10 to 2014-15, they
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had collected 'Transportation Charges’ of Rs.1,41,65,904/- from the Consignee
and paid the same to the Goods Transport Agency. I do not find any force in
the contention made by appellant in their appeal memorandum. The
adjudicating authority has correctly held that the appellant is required to pay
service tax on such transport charges collected by them fram consigner.,

9.2 Regarding service tax liability on ‘Legal Consultancy Service' under
Reversed Charge Mechanism, it is observed that the adjudicating authority has
held that during the period from 19.07.2012 to March-2015, the appellant had
received taxable service under Category ‘Legal Consultancy Service' and had
paid an amount of Rs.5,67,709/- towards said service, Accordingly, the
appellant was liable to pay service tax on this amount under Reverse Charge
Mechanism. However, the appellant in their Appeal Memorandum has
contended that the bills were raised towards filing of application or drafting/
dispatch of reply etc., Mortgage Fees, PF Advice, Trade Mark Application etc.
and these activities are not in relation to representational service before any
court, tribunal or authority, as provided under sub-clause (i) of Section
65(105)(zzzzm) of Finance Act, 1994, Before deciding the issue, for better
understanding and for quick reference, the Legal Consultancy Service, as
defined under Section 65 (105) (zzzzm) of the Act, is reproduced below -

63 (103) (zzzzm) of the Finance Act, 1994

"Taxable service" means Ny service provided or to be provided to any person, by o business
entity, in relation to advice, consultancy or(i) assistance in any branch of law, in any
manner; to any business entity, by any(ii) person, in relation to representational services
before any court, tribunal or eutharity, to any business entity, by an (i) orbitral tribungl,
n respect of arbitration. Explanation—For the purpeses of this item, the expressions
“arbitration” and "arbitral tribunal® shall have the Mmeanings respectively ossigned ta them
in the Arbitration and Conciliation Act, 1996 (26 of 1996)

9.2.1 From the abave definition it is clear that any service provided in
relation to advice, consultancy or assistance in any branch of law in any
manner to any business entity by any person are taxable services under this
category of service. It is observed that the appellant had received services like
filing of application or drafting/ dispatch of reply etc., Mortgage Fees, PF
Advice, Trade Mark Application etc. and these services are squarely covered
under the definition of Legal Consultancy Service. Further, as per Notification
No. 30/2012-ST dated 20.06.2012 (w.e.f. 1.7.2012), the appellant, being
recipient of such service, were liable to Pay service tax under Reverse Charge
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Mechanism on 100% of the amount of taxable services. Hence, I find that the
adjudicating authority has correctly held that the appellant, being recipient of
such service, were liable to pay service tax against receipt of such service
under Reverse Charge Mechanism.

9.3 Regarding applicability of extended period, it is observed that the
adjudicating authority while confirming the demand of service tax under
Section 73(2) of the Finance Act, 1994 has observed that the appellant had
suppressed the material facts from the department as they had never disclosed
said facts to the department in any manner and the same were noticed by
audit team only during the course of audit of records of the appellant. They
never contacted department for clarification with an ulterior motive to evade
payment of service tax. On the other hand, the appellant has argued that the
impugned order is absolutely lacking and does not support with the vital and
paramount ingredient to invoke extended period. There is no element of fraud,
misstatement, collusion and suppression of facts in the entire transaction for
invoking larger period in the SCN. It is observed that there is no force in the
argument put forth by appellant. The adjudicating authority has clearly held
that only at the time of audit of the records of the appellant, the department
had come to know that the appellant were liable to pay service tax on the
transportation charges collected by them from the consigner as well as on the
service charges paid by them against the receipt of consultancy service.
Hence, 1 find that the element of suppression of fact in the present case is
available to invoke extended period of limitation. In view of the above, | hold
that demand is correctly confirmed by adjudicating authority under Section
73(2) of the Finance Act, 1994 by invoking extended period of five years.

9.4 Regarding penalty under Section 77(1)(a) of the Finance Act, 1994,
it is observed that the adjudicating authority has correctly held that the
appellant was required to get Service Tax Registration, as required under Rule
4(5) of Rule 1994 read with Section 69 of the Finance Act, 1994 for taxable
services under Category 'GTA Services & Legal Consultancy Services', However,
the appellant failed to obtain service tax registration under these category of
services, hence the adjudicating autharity has correctly held that they are liable
for penal action under Section 77 (1)(a) of the Finance Act, 1994, Further, the
appellant had failed to assess their correct tax liability and not filed correct
Service Tax Returns for the period from 2011-12 to 2014-15 as required under
Section 70 of the Finance Act, 1994 read with Rule 7 of the Service Tax Rules,
1994, hence the adjudicating authority has correctly imposed penalty under
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Section 77(2) of the Finance Act, 1994 on the appellant. Further, I find that
the adjudicating authority has correctly imposed penalty under Section 78 of
the Finance Act, 1994 holding that the appellant's act of willful suppression of
facts with intent to evade payment of service tax rendered them liable for penal
action under 78 of the Finance Act, 1994. Accordingly, 1 upheld all the penalties
imposed on appellant,
10. In view of the foregoing discussion and findings, I uphold the
impugned order and dismiss the appeal filed by M/s Shubh Arya Steel Pvt, Ltd.,
Ship Breaking Yard, Alang. _
11, The appeal filed by the appellant stand disposed off in above terms.
o "3 14y
(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,
CGST & Central Excise,
Gandhinagar
By Reqd. Post AD
F. No.: V2/118/BVR/2017 . Date: 28.03.2018
To,
M/s. Shubh Arya Steel Pyt Ltd.,
Plot No.0S, Ship Breaking Yard,
Alang-364 D81, Taluka: Rajula
Dist: Bhavnagar,
Copy to:

{1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

(2) The Commissioner (Appeals), CGST & Central Excise, Rajkot

(3) The Commissioner, CGST & Central Excise, Bhavnagar

(4) The Assistant Commissioner, CGST & C. Ex., ., Bhavnagar
(5) The Assistant Commissioner (Systems), CGST, Rajkot,

(6) The Superintendent, CGST & Central Excise Rural Range, Bhavnagar.
(7) PA to Commissioner of CGST & Central Excise, Gandhinagar,

(B) Guard file.
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