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ER IN APPEAL

The subject appeal no. 117/BVR/2017 is filed by M/s T, 1. Agro
Chemicals and Fertilizers pyt. Ltd., Survey No. 93/1 (part), Dhoraji Road,
Sukhpur, Junagadh - 362 003 (hereinafter referred to as 'the appellant’)
against Order in Original No. AC/IND/18/2017 dated 08.03.2017 (hereinafter
referred to as 'the impugned order’) passed by the Assistant Commissioner,
Central Excise, Junagadh (hereinafter referred to as ‘adjudicating authority’).

2. The facts of the case in brief are that the appellant had manufactured and
cleared 'Soil Conditioner’ under CETSH No. 31059090 of the Central Excise
Tariff Act, 1985 (hereinafter CETA, 1985) by paying concessional / effective rate
of duty @1% adv. in terms of Sr. No. 40 of Notification No. 1/2011-CE dated
1.3.2011. Subsequently, the said cuncﬂsfm;al rate of duty @ 1% adv. is
continued to be available by virtue of Sr. No. 128 of Notification No. 12/2012-
CE dated 17.03.2012, as amended. [t appeared that in order to be eligible for
effective rate of duty @ 1% adv., the excisable goods must salisfy the following
tests:

{a) The excisable goods should be correctly classifiable under Chapter
31 of First Schedule to the Central Excise Tariff Act, 1985: and
(b}  The excisable goods should be clearly used as fertilizer.,

2.1  During scrutiny of quarterly returns (ER-8) filed by the appellant and
Necessary correspondence made with appellant by Range Superintendent, it
was revealed that the appellant had manufactured and cleared ‘Soil
Conditioner' classifying the same under CETSH No. 31059090 as "other
fertilizer” and availed concessional rate of CENVAT @1% adv. in terms of Sr.
No. 40 of Notification No. 01/2011-CE dated 01.03.2011 and subsequently in
terms of Sr. No. 128 of Notification No, 12/2012-CE dated 17.03.2012. From
the clarification given by the appellant, it was observed that they had classified
'Soil Conditioner' under said CETSH as "other fertilizer” based on Chapter Note &
of Chapter 31 of CETA, 1985 on the ground that the same contained fertilizing
elements viz. Nitrogen, Phosphorus and Potassium. It was found that the
appellant had wrongly classified the said product as 'other fertilizer’ as the same
was not defined under Clause 2(h) of Fertilizer Control Order, 1985 and hence,
not governed under the said Order. Further, it was also noticed that there was
no authority regulating manufacture/ sale of the said item like Licensing, drawal
of sample by the statutory regulatory authority, price fixation, ete, and that
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packing Bags of the said item, marked with "Soil Conditioner® and "lamin
Sudharak”. x

2.2.1 It is, therefore, alleged that 'Scil Conditioner’ was not a fertilizer
because in order to classify a product under heading 3105 as “other fertilizers”,
the same must be a product of a kind used as fertilizer and must contain
specified fertilizing elements viz. nitrogen, phosphorus or potassium as an
essential constituent. As the appellant could net prove that the said item was
clearly used as fertilizer and fertilizing elements are used in soil conditioner as
an essential constituent, they were not eligible for concessional rate of duty
under Notification No. 01/2011-CE (Sr. No. 40) and subsequently under
Notification No. 12/2012-CE (SI. No. 128). Further, it was observed that the
appellant had willfully mis-stated facts and contravened the statutory provisions
so as to avail inadmissible benefit of concessional rate of duty @ 1% adv. under
said Notifications and accordingly made short payment of central excise duty of
Rs.3,61,827/-. As the appellant appeared to have short-paid / evaded
aforesaid Central Exclse duty by reason of willful mis-statement and
contravention -of provisions of Section 3 of Central Excise Act, 1944
(hereinafter CEA, 1944) and rules framed under CEA, 1944 with intent to
evade payment of duty, extended period of five years was invokable in
terms of Section 11A(4) of CEA, 1944 for recovery of the aforesaid short-
paid / evaded amount of Central Excise Duty-along with appropriate interest
as per provisions of Section 11AA of Central Excise Act, 1944, Further,
appellant’s aforesaid act of omission and commission, willful mis-statement and
contravention of the statutory provisions with intent to evade payment of duty,
made themselves liable for penalty under Section 11AC of CEA, 1944,

3. Accordingly, show cause notice was issued to the appellant proposing
denial of concessional rate of duty @1% under Notification No. 1/2011-CE (SI.
No.40) and subsequently under Notification No. 12/2012-CE (Sl. No. 128)
availed by them in respect of clearance of 'Soil Conditioner’. The SCN also
proposed recovery of short payment of duty of Rs.3,61,827/- under the proviso
to Section 11A(1) [now Section 11A{4)] of the CEA, 1944 with interest and
penal action under Rule 27 of CER-02 and under Section 11AC of the CEA,
1944,

4. The said show cause notice was adjudicated by the adjudicating authority
vide impugned order wherein he denied the benefit of concessional rate of duty
@ 1% for 'Soil Conditioner’. He also confirmed the demand of Rs.3,61,827/-
with interest and imposed penalties, as proposed in the show cause notice.
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3. Being aggrieved, the appellant filed the present appeal on the following

grounds:

(1)

(if)

(lii)

(iv)

Soil Conditioner is correctly eligible for concessional rate of duty @
1% as all three fertilizing elements viz. N.P. and K are present in
the said item. Further, the test result of 'Sail Conditioner’ clearly
show all three fertilizing elements viz, N, P and K are contained in
substantial portion in the ‘'Sgil Conditioner’.  However, the
adjudicating authority has neither disagreed with the said test
result nor placed on record any contrary evidence to prove that Soil
Conditioner does not contain the said specified fertilizing elements
as an essential constituent. Further the adjudicating authority has
also failed to state if 'Sail Conditioner’ IS not ‘other fertilizer’, what
would be the correct classification of the said item. By acting in
this manner, he has disputed eligibility of 'Sail Conditioner’ far
concessional rate of duty with pro-revenue and biased approach.

The adjudicating authority has also overlooked the clarification
Issued by the CBEC under Cir. No, 1022/10/2016-CX dated
6.4.2016. The appellant has also placed reliance upon case law -
Ramcides Chemicals Pvt. Ltd. vs CCE-2016 (3) TMI 1043-CESTAT-
Chennai and stated that order passed by the adjudicating authority
regarding "Soil Conditioner’ deserves to be set aside.

Confirming the demand beyond ong year period is time barred and
also illegal as there was no suppression of facts on the part of the
appellant and all the facts were well within the knowledge of the
department right from the stage of obtaining Central Excise stage
of obtaining central excise registration to the filing of periodical
returns. Hence, demand of Rs. 12,903/~ was required to he
confirmed for the normal period of one year i.e. from 26.01.2015 to
25.01.2016 i.e. the date of issue of SCN.

The adjudicating authority at para 23 of the impugned Order
confirmed the demand by denying the benefit of Notification No.
12/2012-CE (SI. No. 128) and he has not disputed eligibility of Soil
Conditioner for concessional rate of duty cleared under Notification
No. 1/2011-CE (SI. No. 40) and hence demand of duty of
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Rs.1,63,318/- confirmed by the adjudicating authority without basis
of law deserves to be set aside.

(v} The appellant has submitted that they have acted in bona fide
manner and there is no mis-statement whatsoever as alleged in
SCN as the issues involved interpretation of law and hence
adjudicating authority ought to have dropped proposal for penal
action under Section 11AC of the Act.

(vi) The appellant stated that they had correctly filed periodical return
in Form ER-8, strictly in conformity with the statutory provisions
under Rule 12 of the CER-D2 as both products viz. viz. Magnesium
Sulphate and Soil Conditioner were cleared under concessional rate
of duty @ 1% adv. in terms of the Notification No. 12/2012-CE and
therefore, they were not liable to penal action under Rule 27 of
CER-02.

6. Personal hearing in the matter was held on 22.03.2018, which was
attended by Shri Jatin Mehta, authorized person of the appellant. He appeared
and reiterated the grounds of the appeal. He pleaded that AC could not sustain
the charge of wilful mis-statement in their part.

7. I find that the appellant has already paid entire amount of disputed duty
with interest and penalty, hence no further deposit is required to be made by
them under Section 35F(i) of the Central Excise Act, 1944

8, I have carefully gone through the impugned order passed by adjudicating
authority, the submission made by the appellant in the appeal memorandum as
well as by the authorized person at the time of personal hearing. 1 find that the
limited issue to be decided is ‘whether the product ‘Soil Conditioner’ was
classifiable under CETSH No0.31059090 of the CETA, 1985 and whether
concessional rate of duty @1% adv was available to this product, under
Motification No.1/2011-CE (SI. No.40) dated 1.3.2011 and subsequently under
12/2012-CE (S|. No.128) dated 17.03.2012. If not, then whether larger period
was correctly invoked by adjudicating authority in the present case and also
whether penalties have correctly been imposed on them.

9. Regarding the issue whether 'Soil Eonditioner’ would be classifiable
under CETSH Mo, 31059090 as ‘'other fertilizer’, it is observed that the
adjudicating authority, while confirming the demand of Rs.3,61,827/- by
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rejecting the classification of 'Soil Conditioner’ as ‘other fertilizer’ under CETSH
31059090 and also by denying the benefit of concessional rate of duty @1%
adv. under Notification No. 12/2012-CE (SI. No.128), has held that in order to
claim classification of ‘Seil Conditioner’ as ‘other fertilizer’ under CETSH No,
3105 9090, the appellant was required to prove that the specified fertilizing
elements were used as an essential constituent in the manufacture of ‘Soil
Conditioner’, which they failed to prove in -light of concrete and tangible
evidences. The appellant, in their Appeal Memorandum, has submitted that
‘Soil Conditioner’ is correctly eligible for concessional rate of duty @ 1% as all
three fertilizing elements viz. N.P. and K are present in substantial portion In
the said item. They have relied on Test Report of Soil Conditioner, submitted by
them to department, and also on the CREC under Cir. No. 1022/10/2016-CX
dated 6.4.2016.

9.1 It is observed from the Test Report submitted by the appellant to
the department that the product *Soil Conditioner’ basically contained Nitrogen
(N)- 1.50%, Potassium (K)- 0.96%, Phosphorus (P)- 5.37% and Calcium (Ca)-
6% etc. Hence, it is observed from this Test Report that the product "Soil
Conditioner’ contained Nitrogen, Phosphorus and Potassium as an essential
constituent providing the essential character to the product to classify the same
as 'other fertilizer' under CETH 3105. It is further observed that CBEC vide
Circular No. 1022/10/2016-CX dated 5.4.2016 has also clarified that for the
purpose of classification of any product as ‘other fertilizer’, chapter note 6 of
Chapter 31 is relevant which provides that the term ‘other fertilizer’ applies only
to products of a kind used as fertilizer and contain, as an essential constituent,
at least one of the element nitrogen, phosphorus or potassium. In the present
case, as evident from Test Report, the product “Soll Conditioner” contains
Phosphorus (P)- 5.37%, Nitrogen (N)-1.50%. and Potassium (K)- 0.96%,
which clearly establishes that the said product i.e. 'Seil Conditioner’ contained
Nitrogen (N), Phosphorus (P} and Potassium (K} as essential constituent to
qualify the said product as ‘other fertilizer’. It is observed that the adjudicating
authority has failed to give any logical finding supported by tangible evidence
for rejecting the classification of 'Soil Conditioner’ under CETSH No. 31059090
of the CETA, 1985. Before framing charge of mis-classification in the show
cause notice, the department should have drawn samples of the disputed
product and got it to be tested in Government Laboratory for arriving at correct
classification of the product, however, it is observed that na such EXercise was
carried out by the department. In absence of such a crucial evidence, the Test
Report submitted by the appellant becomes the decisive factor in the present
case and according to the said Test Report, the 'Seil Conditioner’ contains
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Nitrogen, Phosphorus and Potassium as essential constituents and hence qualify
the said product as ‘other fertilizer’. Further, there is force in the submission of
the appellant that the adjudicating authority failed to suggest the correct
classification of *Soil Conditioner’ if it was not ‘other fertilizer’. I find that except
holding that the product 'Soil Conditioner’ was not classifiable under CETSH No,
31059090 as “other fertilizer’, the adjudicating authority has not suggested the
correct classification of the disputed product.

10. In view of above discussion and based on the Test Report,
submitted by appellant, CBEC Circular No. 1022/10/2016-CX dated 6.4.2016
and Hon'ble CESTAT's decision in the case of Ramcides Chemicals Pvt. Ltd, vs
CCE, 1 hold that the said product i.e. ‘Soil Conditioner’, containing Nitrogen (N),
Phosphorus (P) and Potassium (K) as es:sentrar constituents, single or
combination, qualifies as ‘other fertilizer' and accordingly merits classification
under CETSH No. 31059090 of the CETA, 1985. 1 also hold that the said
product 'Soil Conditioner’ is eligible for concessional rate of duty @ 1% adv.
under Notification No.1/2011-CE (SI. No.40) dated 1.3.2011 and subsequently
under Notification No. 12/2012-CE (SI. No.128). Accordingly, I set aside the
impugned rdef and allow the appeal of the appellant.

1 Since, the appeal has been allowed on merit, I hold that there is no
need to discuss the other issue viz. applicability of issue of invocation of larger
period in the present case. Hence, I do not give any findings on the same.

Further, I also set aside the penalty imposed vide impugned order

12, It is also observed that the appellant in their Appeal Memorandum
has stated that the adjudicating authority has not disputed eligibility of Saoil
Conditioner for concessional rate of duty cleared by them under Notification
No.1/2011-CE {5l. No.40), the differential duty of Rs.1,63,318/-, confirmed in
the impugned order without basis of law is deserved to be set aside. In this
regard, it is noticed that adjudicating authority has committed serious error in
the impugned order. The show cause notice was issued to the appellant
proposing denial of concessional rate of duty @1% under Notification No.
1/2011-CE (Sl. No.40) and subsequently under Notification No. 12/2012-CE (Sl
No.128) availed by them in respect of clearance of ‘Soil Conditioner’,. However,
while deciding the issue, the adjudicating authority has made discussion and
findings only to the extent of the eligibility of concessional rate of duty under
Notification No. 12/2012-CE (SI. No,128). Since, no discussion has been made
with regards to eligibility of concessional rate of duty under Notification
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Mo.1/2011-CE (sl. No.40), otherwise also, the part demand of Rs.1,63,318/-,
raised on account of this notification, deserves to be set-aside. '

13 In view of the foregoing discussion and findings, I allow the appeal
filed by the appellant,

14, The appeal filed by the appellant stands disposed of in above
terms.

- .Ij_:i'"""i'i.lll-"p‘l-.:)'r‘- ey
(Sunil Kumar Singh)
Commissioner {Appeals)/
Commissioner,

CGST & Central Excise,
Gandhinagar

By Regd. Post AD

F. No.: V2/117/BVR/2017 Date:28.03.2018
To,

M/s. T. J. Agro Chemicals and Fertilizer Pvt, Ltd.,
Survey No.93/1 (Part), Dhoraji Road,

Sukhpur,

Juagadh- 362 003.

Copy to;

{1) The Chief Commissioner, CGST & Central Excise, Ahmedabad,
(2) The Commissianer (Appeals), CGST & Central Excise, Rajkot
(3) The Commissioner, CGST & Central Excise, Bhavnagar

(4) The Assistant Commissioner, CGST & C. Ex., Division Junagadh
(3) The Assistant Commissioner (Systems), CGST, Rajkot.

(6) The Superintendent, CGST & Central Excise, AR-Junagadh.

(7) PA to Commissioner of CGST & Central Excise, Gandhinagar.
(8) Guard file.
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