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(i)
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4

Dxlisc & St'r virl Tas
r' Jttriet lir'. i,,rr iiO oi iile lillilr! ( Aa1, l!)

Darc ol issue

pr'11ate Tribrrnal under Section 358 of CEA, 1944
iI'r i1l)peiil Ircs t(J:

Passod trr Shri Sunil Kuma; Singh, Commissioner, CGST & Central Excise,
Gandhinagar.

gttnm;n scrn re/i.rre t.J.g. (t.a.&.) R-ar+ ru.t".t.ris * snr q] dt-g 3nfu-g mllr q.

oG/ro?re-r{T. q 'car6 tq.tt.?o ., & :wwur fr S sfr'fr Ta-R Fd ,3r 
"q-"d, 

a,?q u+g (t?i S-*

s{ .,q fr.1i. r-qu 6,, ariffinrr, +} E.a $ft}Fi-{ff tc,e,U fit qrrg, i,fiq :acr{ ?16 ,

-+liilfrorr ?. . ;i) .-rii 19 -\ .liirr'.; at' f-l ers lri-at $ r;-E:i d :riqr qfta at;i' fi slqq t
:l{ta cff;+r . ,} 5q d B-{f,d f*rlr ar+r $.

Irr lrirls.rance to Boar(l's Notiilcation No. 26/2OI7-C.Ex.(NT) dated 17.10-217 read
rlith ljoarls t)rcler No. r);,'-l{)17-ST ciatr{l 16.11.2O17, Shri Sunil K,rrnar Singh,
Comrrissi,r,, r. C(iST & Centr:ri [-]xcise, Garrrlhinagar, has been appointecl as Appellate
tuthoritr i,'r tiic l)rlrpose of t>irssirrg orrlrrs in rcspc(:t oI appeals filed under Section 35 of
f'r'rri'al I:lr: 1.1. -'li.} a'cl li,'r'i,rn Bt-- .f ril F,. rn('( ,/',. 1. 1'l!'.1.

3f-r{ 3Irq{l/ ,:I]I+]T rfiryfl/ ]!T{+. V tr .16 :+ra-ra, #tlq 3;q14 966/ s.II+a, {Idstc / dr;FrrR
/ 4jtfttnir/ lmilqr {dio rq{fdr-r1 artr q1q iiatr t gFa: ,/

Airsing ot, ,rt i irove rrenlio rCrl ()lO issLled b\ Arlditional/Joint/ Deplrtv / Assistant
Co,'u,.nissi,rr,, .. (lcltral Excist, / St'rr, ice Tax, Rajkot / Jamnagar / Gandhidham/ Ilhavnagar :

3rr+ir+?i & +lcJ.:dl 6I dtF{ (rE (IdT ,'Name & Adtlress ol the Appellants & Respon(lent :

hlr's Saur.. il impex P. Ltd, Plot lrip. 68, Ship Breaking Yard, Alang Dist :

Enavnaq;rr

as 3.-rt?(.n'li,,r) t ;.qftra s.I$ rq14? fr:afa'fua aftt d :qqqa qrB+rft / vrftr+qsr 6 €atT
3lile arrl ir r. $,ridl tt/
fl,', ,,1,;1,,. ,.l-1,,,r,,).,'it f,. tl.iis Orrler in-Aplteal mar filC an appeal to the appropriate authoritl'

'ir- ?l-+ 1;1 .f.1zr1 j;rjif-, .;qirr,rjl6irr *; c+i li-ia, i;fl zi jdrd et6
rrRr':r;i;ti +; ;rrala trE fdid 3rtr]'ffi-{ff, 1994 fr r..'Rr g6 i 3rifu

nr 86fr t ti

EI

j,:l {1-:

'f.i; r t +,j

fi.=tlfi,a ,,rr. *I
\ppt' rl to a r rsl,r'ns

'- llE,;rrJ i: ,r 
",1 

T;
;'',rri iI,1,r , ,1,, l;ic
lir,' :.pe,'i; l r. r lr
l..,... :rr r .

Ap
14

t gEeFva Hril Hrffa *ar r1-o, ffiq racl{d qrFF (.q tdr+-{ 3rfi&-q
)' q15, d€. eer+ a 2 ]x1 # +r4. ai ffi +) fi':rrfr rrft(r t/

.l Ctrslonrs. llir rsr ii. Scnice 'i';rr. ,\1r,1-11,,r. l'rihulal of Wesl Block No. 2.i, ,irr il .rll r r: r,{ s rr.l{ lilS i\, . asjiii(,itioD ancl ,iilu:riir,rr.

,rJqr :, , ;{.r i :riIrr, . u .irnorr +. }rfrrdr ?rq .gsfl yq-i Sqt qt6, i;fiq 5;qrq ?te<F eir
ti:-er ::i&, :rrrr, +rsr -lfH,r ) ,S1 qf?- fl e.}i{ qTf;\6r, qfa-ff-{' 66, r5+nfr srd-f 3rfldt
.naE-.n1d1.1 l',.:ii. .{,l 6't Ora-i of3r, 11

'l-,' r1,- \\r .. .,..:,,:rr.,rl Ii,,,.1,,,, ('l.ir(,rns. ijxcisr'\. J.rvir( lax Appellare Trilrurrai tt.'ESTAT) al,
'' ' ,rr ., :, ., Hlrarrlr, \ , rlrr,r Ahin.d.,l,a,l .i8()r)16 rr i;ise of ap1.x.:rls otlrer than as

rit-nt,orr, rl r'' r., r'lr l(al abr^c

(ii)



v
(iii)

(B)

,,, yq-ff.q ;qrqrB6-{.,r + €aXT y&{ r,.ra rG 6 5a, #{fo iiqil e ^,r ii-Otfl i}qqr+tr, 20.)1,

* G-qq o h 3{d?td Grrifud B-q rr} iqr oe-a Ei arr cfAel q r.;r ifi.rT ,ffifl arf6q I $-d-A t
.Ffi t 6ff u+ cfA * ffr. ;rdr raq. ?rc? dir HI.' c:r.l &. "q,, i t'i iT.rtiqt aln irflIal, sq(r 5

arc qr r{r$ rq, 5 ffi 5c( qr irO iiru rqrr em 3lztdl 50 .ru{ 5rr.r {} .x1?li{i t d *-t{et:

1.000/- sqt, 5.000/- 6qS Ji.?rql 10,0(x)/ tq$ qr,iqifl-a Jijr :,a{i',1; ,fil +icr-ra +al ftqtLd
qffi frI sr4ATf,. €dffd -xffiq ;q1qrfirfioT di rrrsr ,$ .-{dr2rfi .'1,r,,.1 t il}' S fufi sfr

ffid-6 d-* + d*o rqm -;nfr Fq;rF+,r d'o grqd {,{ro f.i,--tt ;lat arFr- lffir]: irll 6I erqFmr,

d-+ fir rg qnrqr d dar qG(r sdT *o1p6.H6ft arqiil+rrrr +i .'.!r 1F'ia i Erra"vrlst
(€ 3fi0 fi fil('3{riqa-qi t Hrq 500/. tq\'6r Ftfiitd ?1c,5 ;qr ;i;rT {r:rl t/

The aoocal to tlle ADDeil.rle frilrrtnirl slrall ir- lil, <l ttt rtrrr. lrut':( rl, ,n rortrr EA-3 / as
urescribed rrrrtlt:r I{ttl'e'6 ol ('ctrtt;rl Extis( l1\l)n,:rll llrrlr's /{ rr. ,,r,1 :'llIl ire ,.' colnpanied
isain.sl one rrhich ar le.rsl sl)oltl(l l,e i.rccorh],irrri, rl lrt ,r t e ' r"r. l'(ll)()/ Rs.5000/ ,

R"s.1O-000t \\here amount of rlttt, rlenruttd/int', rcst/p.n;rltr te,llr: \ ,.,)l(, i :,.1( ,5 Lac lo
.-,0 i-aC anh irlxlr 5O Lac resnrr tir,.lr tr th,. lL-, rrlil' r'rrss",. tri rk .r.,lt irr l:'rottr oI Assl.
Pisisiiai oi Lrntrrrh of anr nonrirli,tcrl urrblic sc(.,,,t ll. ,li,,r r6-;-l.r,..,, I111, 1l1r I,errch o[any
nofiiinared oublic sector barrk rrl tlll nlirr e rrl,r" tlrr lr.trclr',,: t,, I,rl-rrrrri'i is situaled.
Application htrttlr'ior granl r)l ,ilii\ slri,ll lre accotl rr'itri"l l)\ ' r; ' ": it 'tl'
3iqidl{ ;qrqrftf6wr fi sqq{ 3{qId faia 3ff.l,r"ITri I 

()q + +l trr.'r 3rr(1 ) } .rr-44 SEr6{

ffi, 1994, + ftqq 9(1) * aoa iil.,tft-a cq; s'l -l) fr arl cf* i Jl ar rl:afr w re*
{Rr B-s 3{r*r * fr}E Jfid 61 4trr d. 5s-Sr qta {mr + sdr,-f, 4t (t;r* t r'+ cft s-qrF-d

dfr {Gc) 3lk $-dfr S r4-t 4ifl (r,5 cfa + flrq, frr dafi fi ;i:r ,"-ttt.l di 4l;T 3lt{ d4rqr
rrqr il41-#'. dqq 5 drsl qr t[$ -,f,rr. 5 drcI $cll 4r 50 

..{lril sllr a]4r.]Iprdr 50 drsl 5cq t
srfu-+"[ 6 FrRr: '1 

,000/- {qt, 5,0001- {,q$ 3rrd1 10,000/- 5q} u1 ];rrl+,tJ fJn QE4 fiI cfr
sara +tr FrJlRa ere.F 6r srrtiltd. €iifod 3ifida' ;qrqrEl6{Dr fri 3tll'lr 6 rElra;" lfrgen *
;{rq t G"0 eft srtffif,+ ef, + m6 adrlr sft tof+rr d'+ STrc ednr i;'{t an;;T 'aGs t {itiEd
sFFc 6I sr4?Ira. d-+ ffr ss- angT fr ddr arfFq il6T {{qffa 3!fdf"r izlr,]*.-r*rq fil enrsr Rrd t t

iapl, ur*rr 1r- nrh t fi ftc rrira !r t aru 50,). €qq a Btr,ft:- !..-,{ . Fr +. r;r 6trn t/

The aooeal under srrb seclion {ll{,l Sc( liun x,),rl Ill, l'itrer,e.\rt. r}(l-1. lq tlre-Appellate
i;i'b;{{i Shiit 

'6e fitia iri riiiiitiui,iriar,r irr Foin, S.r'5 irs prcserr ,',1 ,tn,lcl R rln-9lll of the
$;i;it;ri Ri,l.l iODq. al ict .sliiii ir. ", i.mui"rri,,l l:r ,t r hp' of r'r'' "ril"r :'ppcrled agqilst
tone of r,rhich shatl be 6e1-1i[je1l 1,'1lr l rlr(l sliurli{l l), .t( coml),r,]1, 'l I, r lc.s-ul -Rs lUPU/
irhere the amount ol snr\ic{ lilx r\. itit, icst tlt tn,r,r,i,tl ,i. pr'ttril:r l, r'/l''l l{s.5 Lrlkhs or less.
n..5tioo7--- iiheie itie amorrnr t,[ st ntc,' I'Lx li. rrrl'r'{ st il, trtatt'1,"i o' lx rriilt\ llrled is more
rhan ltle lakhs btrt nol e\.cr'{ltrtq l{i l;i[l\ l,rkl : lts lo r)ot) \\ ]'", IiIi ;IirI('II'Il- ol servlce
ia-r'A'inriifii 

-O-e-an,iea ,t niiiiti' l.';*,t is r,r ','tlljrlr ltl'r L.r; '\ | rl'.s ttt the.form of
iirisJed'binii driii-in iaioiri ,ir' rti,' \sirsrairr i.,, r'rslr",r ,rl I re i r ,,i r, (,, rr,)nr,irAIed Public
S"iioi"nint i,i'rh. di"i. iiiier, rli,' ire,r, lr ot lrtIrLrrtirl ]\ )'rlr.d1, l \''plr' ati"rr made lor
grant o[ star sha]l be acconlpatrintl lrr 'r l'Ft- uf Rs ,()r).

Ela nEEs?T, r9e4 ff qrrr 86 4l :r;q-qrral (2) r'q (24) fi ,+a;in rJ {n arfi 3rfifr, fr-d'ro{

llilzrqerfr, 1994, + G-{J{ 9(2) acr 9(24) * rra Frqifta nqr s.T 7 i fil;n si.zft \r4 3qh HRr

:nrrra. idq 3iqr{ et6 3{214 ]{rqirai (3ifiO, a;ffq l.qld ?1ffi -.jr{] qfl-r :nler fi cfrsY

{r#;r 
"t 

(tf,A n (.+'cfa q-rtrE "fr-S .rfur Jr uq"a aan- fl--"r1, 3lrqa T fi erdl 3qlzr*.d,

+dq r.qr4 al"6/ e-dr6{. 6l j{ffim "qqTfurq +i yr-}la d.--i fl: n fir. tr t} ,nd :rreal fir

cfa efi ffrq 
'i 

"sorra F'fr m I

The aooeal under sub sec!ion l-l ,rr rl tl,\l ol thr sr(ti'rrt Sl tlre ij t:,' rr' All l"qJ. shall be

filed ih'For ST.7 as prescrilr,rl trit,l, r Rrl. o (.') r.' (rl-)Al (,1 Ih, SLIr,, lrrx l{ttl's. 1q94 and
shall be accomoanied bl a r oot ol ordcr r,f Coir rrrtssr,,ttcr ( el'tlr'.1 I \, ls, or' ( ,)lnmissioner.
Central Excise iAppeals; lonc cil rrhirlr slrirll beir((rrrlr,(l t ' , I ) \ r ;r r , ' r 

' 
, 

; : . rrl tltr i,r(ler passed

bv thc Commi.ssioner airrhorizinu rl)e Assislant ( orntnissioncr o: D, ir,lrt r'()tllnlissioner of
Central Excise/ Sen'ice Tax to [ilc t]tc apl)eal l).li'r' rlrc A|lxrl,rtc'l rilr.rtr,rl

fiqr qra. Adrq ri.nd el6 (rd €-dr6{ 31ffl{ fif.rfllr (#ez) t qfa.r,frt t Frtrd fr +dIq

=qra'rra:rfuFq-q 
t9+'4 6r qrr 35\rs * riJia dl 6r f#lq dtZiIc?T. 1994 Er qrr 83 +

-l
3rEid +dr6{ di sfr drrl ffr ag t. $s lrlae- + q1l .xqrdFr srfil6-{:r } Jqd 6|i sFr.I tf,Irq

ilaitin 6{ qi?r + to cfatra (.10'/o). .dd arar r.o qarar fe.nf*r t, * {14, trd +-{i{ 
^gqtdr

#+rea t, 6t arl?ra F+-qr drr, qar,{ tts; t{r trrlr + ;iafd s,rlr lfi ..-r-i rrft 3{Effi-d tq nf* rs
6ts Fqq t yFl-+ a dt

A-fiq tacr4 ela uo li-er+t * ]iirdiir "flrrT Br, rrq qT.6- rt iisr eirififr B

1r) trRr 11 S + jrd"id rfr{
(ii) Cafu rqr ffr ff 4g rrda {rRr

(iii) ffir +++r 1i;lqJTl{& fi E-+a 6 * --#- fq rf,4
- d?rd T6 P+ gs trRT t cErr;T ffiq (ff z) :rR1*qq 2014 + Jfltr{ t $ Em 3rffi4
$ffi + sstT fuirrffi-m srpra 3r:ff \rd .r{{Ti{ 61 6p1 afI $il/

l,-or an aooeal to be filcd brkrrt' llrt' CEST-AT. Lrrtrlt r St't'tiori .l5F r:f llrt Lle'tllrlrl Excise Act,
i0++ "'t,i.h 

is;rlso marle altplicalrlt to Ser\ice Tzu: ttrttit'r St'ction 8.1 ol tl t, liirttlttce Act, 1994,

an aooeal asair)sl this otdct slt:rll li' bel,,le rll, lrilrrrrtitl ull pa"rrt'r,l rrl l{)"'' ol the dul\
aa-,iaia.A rrfiirc rlutv or flrrlr ,rrrrl ln n;rll\ dre in rlisPrtt,'. (,1 Trcrla,lr. \\1,' r' ln ltirll\ alone is in
aiip,li", 

-p.n"i,t"-a 
ii.r. an.ro.,,, t ol pic clep,:sit piir ir bli' tt,, ru lcl bt' s Lilrtt:,. t Iu : i , c: lirig of Rs. 10

Crores,' 
Unrier Central Excisc antl Senice Ta-'1. [)ttir [)cltl;rtldec]' sililll irrclttrir::

lil amotlnt tlelet ttttrl,'rl ttrrrlei Scclir,'r Il lt;
ilil amouttt of err()tr('(lrls ('en\dl ( r. Il I;ll'( n:
iliit arnount Da\ al)l(' Lttrrlet l{ltle 6 of tlrt' (lt:trr,irt Cr.clir IlLrlcs

nrovi<le,l luflher'lh:il llr, t,t,,r isiorrs r'l 'lris Se( Iii)lr ',h,rrl ,r"r rrl)l)l\ lo lhe sla\
applicarion irrd appeals pcrrrlirr,q lr, li,r','rrrr ,rplllll,rtr';rttlhortlr l,ri,,r t, tlt, ((,ll,lnPl)cement ol

the Financc (No.2) Act, 201 t.

(i)

(i1)



\

(c) firfd F$FR +t vrtslur 3irt(a :

W srler
applitqtion
fiI rrf,TIeTUT

Revision to rnment of
?Illi"{r saqrq ar.tF vBfr'+a 1994 frr qr{r

India:
,{Erd} d, irfr{

35F)E *' cqa qratiF + i{de'rd 3ffi{ sftq, erna g{mru, qdfurr 3fl{d;r t6r$, Fad *iarcq, {rsFd
E:m. d:ft ar;ol*fi Ac ar+a, ssa ar,t, a$ ftrdr-r 10001. +i B-qr drdr qft('r /

(i)

(ii)

(iii)

(iu)

(")

(ui)

(D)

(E)

(F)

A lcvi5 js11 i,r'I)Ir( aIr(,rr lies to lhe Un(l('r' Secretan , to lhe (;overnment of India, Revrsron
Aurrlicatitrri t.irrr Mi[istn of Firrancc. Deoartmrnt o[ Revenuc- 4th Floor. Jeevan Deen
Birildinp. |'rrrIirrr,r, rrr Slriel. Ne\\ Delhi I10001. under Seclion 35EE of the CEA 1944 ih
respect--of th, lhllo\rinq(ase. go\rerned b\ [irst pro\.iso to sub section (II of Section-358 ibid:

rrd aifi * f.r,dr ".+'+ra 4, "rI]Td .q 116r "I6-{nd ffi qra +} B-S 6Trurd t asR 116 + ql[rrFd

S ak., qr ,-q.+l ,#q onrcrd qr flt fid'r.+ crER 116 fr s€t arsT{ rt6 qrrrffir fi aina, qr ffi
Tc'{if { ql rTtur fr pra*qfl$rq* qlTd. GFftonriA qrfo$ arsR{6fr srd *++"sra
+ 4laiej d-i l/
ln r ase ol ,rrr. l',.is r,l errr,d5, rrher,. the loss occurs irr tt-ansir lronr a lactory to a uarehousc or
tu ,,nr,lhrr l; ('lr,r \ r,r Trorn orre rr;rleltuuse lu anolher durine the course of orocessins o[ the
goocls in er u;,r'enotrsc or in storage rvhether in a lactory or in'i warehotrse

e{r{d fi dra{ f+-€ir {F-{ qr &lr 6t F-qid w G qm S EffiuT fr trr+-a ei"n arfr q{ srt G
fi;,j,q iene iI'+ i flc (ftdr) + qra-d *, ;rt anra *.Eret ffi {-( dT rt{ +t ffid ffr qfr tl

in case oi rc'ri t, c,l (iLlt\ oI ercise on qoocls cxported to an\ countn or territon, outside India
oI on excis;,irlc rr.rallriai uqed in thc-manulatture oI the-goocls ri,hich are eiported to any
corrrrtn,or t( ril,)r\ {,utside India.

cfu :l qr, ?i. r ' B. y,6., fuu fu+ ancJ q: qrf,{. r-Td q }^rcrd *1 flra G-s1E Fs-fl jrqr tt /
Irr r';rs, ol i,,,.1. , :.g)i,rr-rl oursi,lc lnrlr,r c*p,,r'i t,, N, Dal or bhut,,,r. \\ilhoul pa\ment of'dJrv.

qr;fina rcqrii + rcrr(fr a1afi + sr4am + Rv aI g{e i$c tq 3{fufr-{4'trd Ssh fdfr-tr
qiar,ra" + di.r ar.* Sr rr€ t yh tt srlcr dr 3lr"r+ajjtqE) + {dnr h.a yfuF-+q (a 2),
rqqd di tlr{r 109 + (drr F-qd fi rrg drfttt :rerEr ffifu q{ qr Er( d crftd fu('rR'tt/
i r-Jir of i,r, .,r.r\ irllorred to lr,' trtilizcd louarris uar ment ol excise dr-rtt on firral products
urrri( r thp u' rr i.,ri'rrs of this Act c,r tlte Rulcs made therc under such order is oassed bv the
Ci-,r'rn,issrt-,ir,r r \l)l) ,rls) on or aflcr. lhe drrte appointed undci S"c. l0q oathe Frnanie l'[to.21
A( t. 1 )gS.

Jr.i+il 3T;",: r ,+ir e) cFqr cr{ .Tsqr Ei\.8 *, ;} fi +ffiq rqrd;r el6 ($flno fr{qcdt,
2001, & Fias,r t 3iiln-d EAfa". t, fs :rrllr + :dq.$'r + 3 qrd + ird?'ld fr srfr ilftr' r

Tlrr{.{ i{.a(" i sr,r {a $rfier a 3rfi-fr yrilr ffr d cfla'qi {i6rd Sr sn-.ft arfrvr sr?r & idq
Tfl|] elffi r i'r,Hrqr--: rba^+ { Err{i 35-Frr h rfa Gqtfta Ti6 4f 3GTq?fr *- qnq * d-{ .R
'1.1 r, ii T|1 ..,1 .,--r t, arfr qrfa(' 

r

Ilr, ; l"rr ,.|,.,rtr,,i, slrall lre marlc t (l(rtrliralc rit ["orm No. E.\ lJ as snecifred tLnder Rule.9
,l c.,rr,,r L, ,A,,D,.alsl Rulcs. 2Ool rr'irhin -t nronrhs lrom lhc rlate on \hich the order
'r(,rr{i'r r,, l,' ,irr',.t1' rl aqaitrst is r omtnurti1.aterl anrl shall be accomOanjed bt trro tooies each
61 ,r1, (rl(r ,r ;: ,)i .l r .lii Arrtr-al lr slrorrlrl also b! ac( omDanicd b\ ir copr' of TR-6 Challan, i. r.irsI ,r., Irl ,rf 1,.esi:iird fcc as i)r(scril)c(l undel Sccllo|t 3s L]E o[CEA. 1944, under
IVl; j,rr Hea< I r,l Ar cotr nt.

..r-iirt,,-r Jrrd-,-,-, ,1; qiral l?psf)fu6 iiutlta qra 61 3qsatr fi aidt ErFq r

i., 9:6 r.n, 'a .'-nq i"-q$ qr l-.+$ frs d a sqa 200i.mr srrdre Biqr ,nE':it-{ qfr {ilrd
.G;-ri (14; ;;19, ..r,,.r;1 t;ql Et fri w1$ lrr(lo -i iFI gt4?tT;l Bqr sr(r t

'i r,r ;-"t i,', . r'r'l ,. ri,,tr slrall l,r arlotltxrtttt'd I'r a li.e o[ Rs. -)(,(]/ $here lhe amount
ltr\,,t\ .rt .1 i.r,1,,.. )lt( Lar (,r lr--s:rrttl lls. 100(t ,,1 here Ilte alloultl tnvulved IS more than
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ORDER I APP AL

The subject appeal no. )O/BVR/ZOL7 is filed by M/s Saumil Impex pvt.

Ltd., Plot No.68, Ship Breaking yard, Alang (hereinafter referred to as ,the

appeilant') against order in originar No. 4OIAC/RURAL/BVR/RR/2016-17 dated
31'01.2017 (hereinafter referred to as'the impugned order,) passed by the
Assistant commissioner, centrar Excise, Rurar Division Bhavnagar (hereinafter

referred to as'adjudicating authority,).

2' The facts of the case in brief are that the appeflant were engaged in
breaking / dismantring of ships imported for breaking purpose at the ship
Breaking Yard, Alang. They availed Cenvat credit on the inputs, capital goods

and inputs services used in or in relation to manufacture of their final products

as per Cenvat Credit Rules, 2004 (hereinafter referred to as,CCR_04,)

3. An importer of a ship for breaking purpose fires a Biil of Entry in respect
of ship imported by him with the jurisdictionar customs Authority decraring

therein separately the quantities and values of (i) Fuer oir, HSD oil (M.G.o.),
Lub. oil, (ii) other consumabre articres rike food, beverages, toiretries etc. and
(iii) the'Ship For Breaking purpose' 

[excruding the goods & materiars separatery

declared as mentioned at (i) & (ii) I and cusioms duty is accordingry assessed

thereon. As per Note 9 to section XV of the central Excise Tariff Act, 1985
(hereinafter CETA, 1985), the goods & materiar, except those covered under
Section xv (ch'72 to 83), even though obtained by breaking up of ships are
considered as'non excisabre goods'. As per the provisions of Rure 3 read with
Rule 2 of ccR-04, an importer of a ship (ship-breaking unit) is afiowed to avair
cenvat credit of the Additionar customs Duty (cvD) paid onry on the 'ship for
breaking purpose'out of the three items declared separately in the Bill of Entry
filed by them as mentioned hereinabove. As per above chapter Note 9, the
goods and materiars covered under chapter 72 to 83 0btained by process of
breaking up of a ship can only be considered as the .excisable 

goods, as defined
under section 2 (d) of the Act as well as the .Rnat products, as defined under
Rule 2 (h) ofthe CCR-04.

3.1 As per proviso to Clause (vii) of Rule 3(1) of the CCR,2O04, Cenvat
credit was not ailowed in excess of eighty five percent of the additionar duty of
customs (cvD) paid on ships imported for breaking purpose. However, the said
proviso was omitted with effect from 1-3-2015 vide Notification No .0u2016_c.
Ex. (N.T.) dated 1-2-2016. Thus, ful cenvat credit of the additionar duty of
customs (cvD) paid on ships imported for breaking purpose was avairabre to
the importer of ship for breaking purpose with effect from 1_3_2015.

G"4--'
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3.2 During inquiry proceedings, it was found that the appellant had

availed cenvat credit of the Additional Duty of customs (cvD) paid on Fuel oil,

M. G. O. (H.S.D. Oil) & Lub. Oit etc. contained in the ships imported by them for

breaking purpose, A statement of Shri Bhavin surendra shah, Director of the

appellant firm was also recorded on 29.03.2016, wherein he interalia stated

that they had taken and utilized the Cenvat credit of Rs.22,18,930/- against

CVD paid on said items by them, relying upon the order passed by High Court

ofGujarat in the case ofM/s priya Hotding (p) Ltd.-2013 (2BB) ELT 347 (Guj).

3.3 During investigation, the credit of Rs. 22,18,930/- taken against Bill

of Entry No. SBY/249/20L4-LS dated 4.3.2015 and against Bill of Entry No.

sBYl252/2014-15 dated 5.3.2015 and utitized by the appellant was found

wrong on the ground that the said goods, viz. Fuel Oil, M. c. O. (H.S.D. Oil) &

Lubricant oil etc,, were not used in the process of manufacture of their final

excisable products by breaking of the said ships and directly sold to open

market therefore the same cannot be considered as'input'as defined under

Rule 2 (k) of the ccR. Subsequently, the appellant had also debited an amount

of Rs.22,18,930/-, under protest, on 31.03.2016.

4. Accordingly, scN was issued to appeilant for recovery of inadmissibre

cenvat credit of Rs.22,18,930/- with interest under Rule 14 of ccR-04 read

with section 11A(4) and section 11AA of the cEA, tg44 and appropriation of

the same against payment made by appeilant under protest. The scN arso

proposed penal action against appellant as well as against director of appellant.

5' The adjudicating authority vide impugnEd order confirmed the demand of

cenvat credit of Rs.22,18,930/- with interest and order for appropriation of the

amount of Rs.22,18,930/- already paid by vacating the protest made by

appellant. He also imposed penalty of Rs.22,18,930/- under the provision of

Rule 15(2) of ccR-04 read with Section 11AC of the Act and also imposed

penalty of Rs.5,000/- on the Director of the appellant.

6. Aggrieved with the impugned order,
appeal on the following grounds:

the appellant has filed present

(i) The adjudicating authority has made a substantial error to examine the

meritorious and land mark judgement issued by the Hon. High Court of

Gujarat, Ahmedabad in the case of a Hol P CC

Jamn fe 013 2 T-347 u and issued the

subject OIO without considering and discussing the written reply as well

as various dictums cited by the appellant. Based on the above decision

of Court, the appellant had decided to avail Cenvat credit on the C. V.

duty paid in respect of bunkers/fuel stored in the inside tanks of engine
Page 2 of 8
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room department being it is now considered as an integral part of the
vessels and assessed to duty with the vessel under the chapter
heading/sub-heading No. 89.08 of the CTA/CETA. Hence, the OIO is
liable to be discharged promptly to main judicial discipline.

The Hon' High court as stated above whire derivering its finar decision
in the case of M/s. priya Holdings pvt. Ltd has categorically held that
the oil/fuel stored in the inside engine room tanks is attached with the
vessel's machineries and arso an integrated part of the vesser and
therefore to be crassified under crH Bg.0B and assessed to customs
duty accordingly. Therefore, the appelrant has acted according to the
provision of the statute and also in terms of the above pronouncement
of the Hon. High Court of Gujarat and therefore no action against the
appellant is warranted. The department's proposar is therefore appears
against the law and subject SCN needs to be set aside promptly
simultaneously Cenvat credit so availed and subsequenHy reversed may
be ordered to be credited back in our Cenvat credit accounts,

The Cenvat credit paid on the quantity of barance fuer stored inside
tanks of engine room department of ship cannot be denied by the
department merely on the ground that the same is not being used as
an 'INPUT', in breaking activities of vesser and to produce excisabre
goods. once the customs authority has assessed the additionar duty of
Customs on the imported item/goods and the same has been paid as
evidenced by the Bilr of Entry, the manufacturer usinq such inout is

(ii)

( iii)

eliqible to take CenvatCredit of such dutv assessed and paid and n
utili h sar cr it and it is not open to the Excise authority

having jurisdiction over the manufa ct0rer to deny such Cenvat credit on
the ground that such duty assessed and paid at the poft of import was
not to be avaired as cenvat credit. They reried upon forowing case laws
in their above contention:

(a) Daniel Measurement Solutions p. Ltd v CCE_2014 (3OO) ELT 104
(b) Kerala State Electronic Corporation v CCE _ 1996 (84) ELT 44:

(iv) It cannot be open to the Government of India to retain on the one hand,
the said portion of the CVD on the imported fuel/bunkers and
simurtaneousry to deny on the other hand the avairment of cenvat credit
of such duty on the ground that the said quantity of bunker/fuer is not
being utirized anywhere to manufacture excisabre finar products of the
unit.

The allegation of suppression of facts of availment of cvD paid on the
fuel oil, HSD (MGO), Lub Oil is misconcelved and totally untenable in law
and far from the truth because prior to taking Cenvat credit, they had
decrared their crear intention on the body of the subject Bi, of entry that

t14
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'they intend to avail Cenvat credit on the CV duty paid by them on the

vessel'. The appellant believes that it is the mistake of the departmental

officer who appears totally failed to detect such availment at the time of

scrutiny of monthly or periodical returns. Therefore, the vital element of

suppression of facts for applying extended period to recover said amount

of Cenvat credit is also not found present or justified in this case. Hence

the demand is time-barred as the same had been issued after normal

period of 1 year.

(vi) The department has made a palpable error to impose penalty on the

appellant under Section 15 (2) of the CCR read with Section 11 AC of the

Act as the said Section is attracted- only in a case where there is

contravention or transgression of any provisions of the CCR & Act where

there is vital element e.g. fraud, collusion, willful mis-statement and

suppression of facts are proved with documentary evidences by the

department. In the present case the impugned OIO has failed to specify

any provision of the CCR-04, the Rules and the Act which according to

the department the appellant has intentionally contravened.

(vii) Accordingly, the appellant requested to set aside the impugned order and

directing the respondent authority to allow re-credit of the amount of

cenvat credit which was reversed by them and also not to initiate any

coercive action to recover the amoint of penalty imposed on the

appellant till the date of final decision of the present appeal.

7. A personal hearing in the matter was fixed on 30.01.201g.

However, the appellant seek adjournment and requested to fix another date of

hearing after 10.02.2018. Accordingly, next date for personal hearing was

fixed on 22.02.20L8. However, the appellant did not appear for personal

hearing. Another date of hearing was fixed on 16.03.2018 which was which

was attended by Shri A, H. Oza, an authorized representative of the appellant.

During P.H., he stated that penalty under 11AC is not imposable as there is no

suppression involved.

8. I find that the appellant has already paid entire amount of

disputed Cenvat credit, hence no further deposit is required to be made by

them under Section 35F(i) of the Central Excise Act, 1944.

9. I have carefully gone through the impugned order passed by the

adjudicating authority, the submissions made by the appellant in the appeal

memorandum as well as submission made by the authorized representative at

the time of personal hearing. I find that the limited issues to be decided in the
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appear are (i) whether adjudicating authority has correctry herd that the cenvat
credit of Rs. 22,18,930 l- /-, availed on items such as Fuel Oil, High Speed
Dieser oir (Marine Gas oirs) & Lub. oir, contained in the ships imported by them
for breaking purpose was inadmissibre to the apperrant? (ii) whether extended
period was invokabre in the present case? and (iii) whether penarty was
correctly imposed by adjudicating authority on appellant?

10. It is observed that Note g to section XV (Base Metars and Articres
of Base Metal) of the schedure 1 appended to the centrar Excise TarifF Act,
1985 covers arr the goods failing under chapter 72 to chapter g3 of the Act
ibid' Note g of Section XV exprains that,in reration to the products of this
section, the process of obtaining goods and materiars by breaking up of ships,
boats and other floating structure shall amount to manufacture,, Therefore, it
is undoubtedly creared from the definition of Rure 2(h) of ccR-04 that for ship-
breaking, goods and materiars obtained by process of braking of ship, boats or
other floating structure can onry be considered as'excisabre goods,. Rure 2(h)
of the cenvat credit Rures, 2004 defines that '.'finished products. means
excisable goods manufactured or produced from input, or using input service.,,
Further, Rure 3 0f the ccR-04 states that a manufacturer or producer of finar
products or a provider of output service rs ailowed to take credit of duties of
excise paid on input or input service and received by the manufacturer for use
in, or in relation to, the manufacture of finar product. Further, as defined under
Rule 2(k) of CCR-04, .input,. 

means all goods used in the factory by the
manufacture of the final product but excludes any goods which
relationship whatsoever with the manufacture of a final product.

have no

From this
definition, it is crear that the item which is not used in the factory by
manufacture of finar product cannot be considered as .input, 

as defined under
Rule 2(k) of ccR-og and as such cenvat credit of duty, paid on such item, wiil
not be avairabre to the assessee under Rure 3 0f ccR-04 because it is not used
in or in relation to manufacture of final product.

10.1 In the present case, it is observe? that the appellant had imported
two Vessels .THAI 

HARVEST, & ,,UNTO 
ROSSO, and filed Bill of Entry No.

'BY/249120L4-15 
for 'THAI HARVE'' and Bi, of Entry No. sBy/252l 2oL4-L5

for 'PUNTO Rosso' for crearance thereof wherein on the first page they
declared description of goods as Fuer oir, Marine Gas oir (HSD), Lubricating oir
(inside Engine Room Bunker) etc. and their quantity, varue, basic customs duty,
additionar duty of customs (cvD). on the third page of these Bi, of Entries,
they had decrared description of goods as'M.V. Thai Harvest, for breaking, and
'M'V' Punto Rosso' for breaking' respectivery and arso decrared their varue,
basic customs duty, CVD etc. They took cenvat credit of Rs.13,30,252l_ paid
against Fuer oir, HSD, Lub. oir etc in respect of Bi, of Entry No. sBy/24g/20l4-
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15 and cenvat credit of Rs.B,BB,67BI- against Fuel Oil, HSD, Lub, Oil etc in
respect of Bill of Entry No. sBy/252/20L4-15. It is further observed that the

appellant after beaching the ship at their ship breaking plot, removed all the

fuels & oils, first and sold out without storing the same in their premises.

Therefore, it is quite evident that the same were not at all used in the process

of obtaining goods and materials by breaking up of ship, This fact had also

been confirmed by Shri Bhavin surendra s-hah, Director of appellant in his

statement dated 29.03.2016 wherein he, whire answering question no, 5,

stated that after the beaching of the vessel at their plot, they get permission

from the GMB for removal of fuels & oils and other inflammable items and after

removal of all the oil & fuels out of the ship, they apply to GpcB for permission

of the de-contamination of the ship and after de-contamination they again

applied to the GMB for cutting permission. Hence, it is clear from the above

facts that the Fuel oil, Marine Gas oil etc. did not form part of input eligible for

availing cenvat credit, in term of Rule 3 of the ccR-04, as the same were not

used in or in relation to the manufacture of final product i.e. goods and material

obtained by breaking of ship. Further, the said items were covered under

exclusion category of goods as defined under Rule 3 of ccR-04 which had no

relationship whatsoever with the manufacture of a final product.

L0'2 It is further observed that the appellant has placed reliance upon

the judgement of Hon'ble High court of Gujarat in the case of M/s priya Holding

-2013 (288)ELr 347 (Gui). I find the adjudicating authority has correctly

observed that the said judgement is not applicable to the present case as the

same is related to customs assessment which has no applicability in the cases

related to central excise. Further I find that present case is squarely covered

by the decision of Hon'ble Tribunal, WZB, Mumbai passed in the case of CCE,

Rajkot vs. Saibaba ship Breaking corporatioir as reported at 2oo2 (140) ELT

135 (Tri-Mumbai) wherein the Tribunal has held that fuel oil and food stuff on

board ship are not inputs required directly or indirectly or in relation to
manufacture of scrap emerging from breaking of ship as scrap can emerge

without these being present hence additional customs duty paid on such fuel oil

and food stuff cannot be availed of as modvat credit under erstwhile Rule 57A

of Central Excise Act, 1944.

10.3 The appellant has further argued that the assessment in their case

is still provisional, hence the demand and subsequent confirmation of cenvat

credit so availed on cv duty is untenable. They relied upon the certain case

laws. In this regard, I find that the adjudicating authority has correctly held

that the provisional assessment was with regard to Bill of Entry filed by the

appellant with the customs authority and has no implication on the excise,
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Further, case raws cited by the appeilant have no imprication in the present
case.

10.4 In view of above discussion, I hold that the appellant is not
entitled for the cenvat credit of Rs,22,18,930/_, availed by them against Fuel
Oil, Marine Gas Oil (HSD), Lub. Oil (Inside Engine Room Bunkers) etc.

11' Regarding appricabirity of extended period, I find that the
adjudicating authority has herd that the appeilant had suppressed the facts
from the department that Fuer oir, Marine Gas oir (HSD), Lub oir etc. on which
cenvat credit were taken as inputs, were not used in or in reration to
manufacture of their finar product. on the other hand, the appeilant has
argued that they had decrared in their Biil of Entries, fired at the time of import
of the ship before customs Authority, that they intended to avair cenvat credit
on the cv Duty paid by them on the vesser hence they prior to taking cenvat
credit decrared their crear intention on the body of the subject Biil of Entry
regarding avairment of credit. It is observed that monthry ER-1 returns, fired
before the jurisdiction centrar excise office, refrect onry the figures of opening
Balance, cenvat credit raken & Utirized and crosing Barance. Except firing of
ER-1 return erectronicaily, no other paper/document is required to be submitted
by an assessee to the jurisdictionar centrar excise office. In the present case
also, the appeilant had fired their monthry return erectronicaly. Apart from
this, no other paper or document were given by them to excise authority.
Hence on the basis of monthry returns fired by the appeilant it cannot be
ascertained whether the goods against which they had taken credit were used
in the manufacture of their finar excisabre products and further the cenvat
credit were admissibre to them on such goodsas perthe provisions of the ccR-
04 0r otherwise. It is onry when investigation was carried out against the
appellant, the facts of non utirization of such goods, viz. Fuer oir, HSD (M.G.o.)
& Lub' oil, in the manufacture of their finished excisabre goods had been come
to the notice of the department. Hence, I find that the adjudicating authority
has correctly herd that the erement of suppression of fact in the present case is
availabre to-invoke extended period of rimitation. In view of the above, I hord
that demand is correcry confirmed by adjudicating authority under section
11A(a) of the centrar Excise Act, L944 by invoking extended period of five
years.

L2. Regarding imposition of penarty under Rure 15(2) of ccR-04 read
with section 1lAC of the centrar Excise Act, Lg44, it is observed that the
charge of wrong avairment of cenvat credit has arready been proved and
further the erement of suppression of facts are crearry avairabre in the present
case' hence, the adjudicating authority has correctry imposed penarty equar to
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demand of Cenvat credit of Rs.22,18,930/-.

imposed on appellant.

Accordingly, I upheld the penalty

13. In view of the foregoing discussion and findings, I uphold the

impugned order and dismiss the appear fired by M/s saumir Impex pvt, Ltd.,

Ship Breaking Yard, Alang.

L4, 'The appeal filed by the appellant stand disposed of in above terms.

E*vtu-{-*,, ,v
(Sunil Kumar Singh)

Commissioner (Appeals)/
Commissioner

CGST & Central rxcisej
Gandhinagar

Bv Resd. Post AD
F. No,: V2/90/BVN2OL7

To,

1.

Date:28.03.2018

M/s Saumil Impex Pvt. Ltd.,
Plot No,68, Ship Breaking yard,

Alang

Copy to:
(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

l?) The Commissioner (Appeals), CGST & Gentral Excise, Rajkot
(3) The Commissioner, CGST & Central Excise, Bhavnagar
(4) The Assistant Commissioner, CGST & C. Ex., Rural bivision, Bhavnagar(5) The Assistant Commissioner (Systems), CGST, Rajkot.
(6) The Superintendent, CGST & Central Excise AR-II. SBy Alang.
(7) PA to Commissioner of CGST & Central Excise, Gandhinagar.
(B) Guard file,
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