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52
ORDER IN APPEAL

The subject appeal no. 90/BVR/2017 is filed by M/s Saumil Impex Pvt.
Ltd., Plot No.68, Ship Breaking Yard, Alang (hereinafter referred to as 'the
appeliant’) against Order in Original No. 40/AC/RURAL/BVR/RR/2016~17 dated
31.01.2017 (hereinafter referred to as 'the impugned order’) passed by the
Assistant Commissioner, Central Excise, Rural Division Bhavnagar (hereinafter
referred to as ‘adjudicating authority”).

2. The facts of the case in brief are tha_t the appellant were engaged In
breaking / dismantling of ships imported for breaking purpose at the Ship
Breaking Yard, Alang. They availed Cenvat credit on the inputs, capital goods
and inputs services used in or in relation to manufacture of their final products
as per Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR-04")

3. An importer of a ship for breaking purpose files a Bill of Entry in respect
of ship imported by him with the jurisdictional Customs Authority declaring
therein separately the quantities and values of (i) Fuel Oil, HSD Qil (M.G.0.),
Lub. Qil, (i) other consumable articles like food, beverages, toiletries etc. and
{iii) the "Ship For Breaking Purpose’ [excluding the goods & materials separately
declared as mentioned at (i) & (ii) ] and customs duty is accordingly assessed
thereon. As per Note 9 to Section XV of the Central Excise Tariff Act, 1985
(hereinafter CETA, 1985), the goods & material, except those covered under
Section XV (Ch.72 to 83), even though obtained by breaking up of ships are
considered as 'non exclsable goods’, As per the provisions of Rule 3 read with
Rule 2 of CCR-04, an importer of a ship (ship-breaking unit) is aliowed to avail
Cenvat credit of the Additional Customs Duty (CVD) paid only on the ‘ship for
breaking purpose’ out of the three items declared separately in the Bill of Entry
filed by them as mentioned hereinabove, As per above Chapter Note 9, the
goods and materials covered under Chapter 72 to 83 obtained by process of
breaking up of a ship can only be considered as the ‘excisable goods’ as defined
under Section 2 (d) of the Act as well as thé ‘final products’ as defined under
Rule 2 (h) of the CCR-04.

3.1 As per proviso to Clause (vil) of Rule 3(1) of the CCR,2004, Cenvat
credit was not allowed in excess of eighty five percent of the additional duty of
customs (CVD) paid on ships imported for breaking purpose. However, the said
proviso was omitted with effect from 1-3-2015 vide Notification Mo .01/2016-C,
Ex. (N.T.) dated 1-2-2016. Thus, full Cenvat credit of the additional duty of
Customs (CVD) paid on ships imported for breaking purpose was available to
the importer of ship for breaking purpose with effect from 1-3-2015.

'.:.'\-\.'.' ~
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3.2 During inquiry proceedings, it was found that the appellant had :_
availed Cenvat credit of the Additional Duty of Customs (CVD) paid on Fuel Oil,
M. G. 0. (H.5.D. Oil} & Lub. Ol etc. contained in the ships imported by them for
breaking purpose. A statement of Shri Bhavin Surendra Shah, Director of the
appeliant firm was also recorded on 29.03.2016, wherein he interalia stated
that they had taken and utilized the Cenvat credit of Rs,22,18,930/- against
CVD paid on said items by them, relying upon the order passed by High Court
of Gujarat in the case of M/s Priya Holding (P) Ltd.-2013 (288) ELT 347 (Guj).

3.3 During investigation, the credit of Rs. 22,18,930/- taken against Bill
of Entry No. SBY/249/2014-15 dated 4.3,2015 and against Bill of Entry No.
SBY/252/2014-15 dated 5.3.2015 and utilized by the appellant was found
wrong on the ground that the said goods, viz. Fuel Qil, M, G. 0. (H.5.D. Ol &
Lubricant Qil etc., were not used In the process of manufacture of their final
excisable products by breaking of the said ships and directly sold to open
market therefore the same cannot be considered as ‘input’ as defined under
Rule 2 (k) of the CCR. Subsequently, the appellant had also debited an amount
of Rs.22,18,930/-, under protest, on 31.03.2016,

4, Accordingly, SCN was Issued to appellant for recovery of inadmissible
Cenvat Credit of Rs.22,18,930/- with interest under Rule 14 of CCR-04 read
with Section 11A(4) and Section 11AA of the CEA, 1944 and appropriation of
the same against payment made by appellant under protest. The SCN also
proposed penal action against appellant as well as against director of appellant.

3 The adjudicating authority vide impugnid order confirmed the demand of
Cenvat Credit of Rs.22,18,930/- with interest and order for appropriation of the
amount of Rs.22,18,930/- already paid by vacating the protest made by
appellant. He also imposed penalty of Rs.22,18,930/- under the provision of
Rule 15(2) of CCR-04 read with Section 11AC of the Act and also imposed
penalty of Rs,5,000/- on the Director of the appellant.

6. Aggrieved with the impugned order, the appellant has filed present
appeal on the following grounds:

(i)  The adjudicating authority has made a substantial error to examine the
meritorious and land mark judgement issued by the Hon, High Court of

Gujarat, Ahmedabad In the case of M/s. Priva Holdings (F) Ltd V/s, CC,
m ed 288) ELT-347 and issued the

subject OIO without considering and discussing the written reply as well
as various dictums cited by the appellant. Based on the above decision
of Court, the appellant had decided to avail Cenvat credit on the C. V.

duty paid in respect of bunkers/fuel stored in the inside tanks of engine
' Page 2 0f 8



(ii)

(iif)

(iv)

(v)

\
room department being It is now considered as an Integral part of the
vessels and assessed to duty with the vessel under the chapter
heading/sub-heading No. 89.08 of the CT, AJCETA. Hence, the QIO |s
liable to be discharged promptly to main Jjudicial discipline.

The Hon. High Court as stated above while delivering its final decision
in the case of M/s. Priya Holdings Pvt. Ltd has categorically held that
the oil/fuel stored in the inside engine room tanks Is attached with the
vessel's machineries and also an integrated part of the vessel and
therefore to be classified under CTH 89.08 and assessed to Customs
duty accordingly. Therefore, the appellant has acted according to the
provision of the statute and also in terms of the above prenouncement
of the Hon. High Court of Gujarat and therefore no action against the
appellant is warranted. The department’s proposal Is therefore appears
against the law and subject SCN needs to be set aside promptly
simultaneously Cenvat credit so availed and subsequently reversed may
be ordered to be credited back in uur_l.".enuat credit accounts.

The Cenvat Credit paid on the quantity of balance fuel stored inside
tanks of engine room department of ship cannot be denied by the
department merely on the ground that the same s not being used as
an "INPUT' in breaking activities of vessel and to produce exclsable
goods. Once the Customs authority has assessed the additional duty of
Customs on the imported item/goods and the same has been paid as

evidenced by the Bill of Entry, the manufacturer using such input js

ligible at it of such id and

il h i It and it is not open to the Excise authority

having jurisdiction aver the manufactirer to deny such Cenvat credit on
the ground that such duty assessed and paid at the port of import was

not to be availed as Cenvat credit. They relied upon following case laws
in their above contention:

(@) Daniel Measurement Solutions P, Ltd v CCE-2014 (300) ELT 104
{(b) Kerala State Electranic Corporation v CCE - 1996 (B4) ELT 44:

It cannot be open to the Government of India to retain on the one hand,
the said portion of the CVD on the imported fuel/bunkers and
simultaneously to deny on the other hand the availment of Cenvat Credit
of such duty on the ground that the sald quantity of bunker/fuel is not
being utilized anywhere to manufacture excisable final products of the

unit,

The allegation of suppression of facts of availment of CVD paid on the
fuel oil, HSD (MGO), Lub Ol is misconceived and totally untenable in law
and far from the truth because prior to taking Cenvat credit, they had
declared their clear intention on the body of the subject Bill of entry that

Page 30of 8



‘they intend to avail Cenvat credit on the CV duty paid by them on the
vessel’. The appellant believes that it is the mistake of the departmental
officer who appears totally failed to detect such avallment at the time of
scrutiny of monthly or periodical returns. Therefore, the vital element of
suppression of facts for applying extended period to recover said amount
of Cenvat credit is also not found present or justified in this case. Hence

the demand is time-barred as the same had been issued after normal
period of 1 year.

(vi) The department has made a palpable error to impose penalty on the
appellant under Section 15 (2) of the CCR read with Section 11 AC of the
Act as the said Section is attracted only In a case where there is
contravention or transgression of any provisions of the CCR & Act where
there is vital element e.g. fraud, collusion, willful mis-statement and
suppression of facts are proved with documentary evidences by the
department. In the present case the impugned 010 has failed to specify
any provision of the CCR-04, the Rules and the Act which according to
the department the appellant has intentionally contravened.

(vii) Accordingly, the appeliant requested to set aside the impugned order and
directing the respondent authority to allow re-credit of the amount of
cenvat credit which was reversed by them and also not to initiate any
coercive action to recover the amuﬁnt of penalty imposed on the
appellant till the date of final decision of the present appeal,

7 o A personal hearing in the matter was fixed on 30.01.2018.
However, the appellant seek adjournment and requested to fix another date of
hearing after 10.02.2018. Accordingly, next date for personal hearing was
fixed on 22.02.2018. However, the appellant did not appear for personal
hearing. Ancther date of hearing was fixed on 16.03.2018 which was which
was attended by Shri A, H. Oza, an authorized representative of the appellant.
During P.H., he stated that penaity under 11AC is not imposable as there is no
suppression involved.

B. I find that the appellant has already paid entire amount of
disputed Cenvat credit, hence no further deposit is required to be made by
them under Section 35F(i) of the Central Excise Act, 1944,

9. I have carefully gone through the impugned order passed by the
adjudicating authority, the submissions made by the appellant in the appeal
memorandum as well as submission made by the authorized representative at

the time of personal hearing. 1 find that the limited issues to be decided in the
Page 4 of B

-



L !

LA

appeal are (i) Whether adjudicating authority has correctly held that the Cenvat
credit of Rs, 22,18,930/- /-, availed on items such as Fuel Qil, High Speed
Diesel Oil (Marine Gas Oils) & Lub. Oil, contained in the ships imported by them
for breaking purpose was inadmissible to the appellant? (i) Whether extended
period was invokable in the present case? and (iii) Whether penalty was
correctly imposed by adjudicating authority on appellant?

10, It Is observed that Note 9 to Section XV (Base Metals and Articles
of Base Metal) of the Schedule 1 appended to the Central Excise Tariff Act,
1985 covers all the goods falling under Chapter 72 to Chapter B3 of the Act
ibid. Note 9 of Section XV explains that 'in relation to the products of this
section, the process of obtaining goods and materials by breaking up of ships,
boats and other floating structure shall amount to manufacture’. Therefore, it
is undoubtedly cleared from the definition of Rule 2(h) of CCR-04 that for ship-
breaking, goods and materials obtained by process of braking of ship, boats or
other floating structure can only be considered as 'excisable goods’. Rule 2(h)
of the Cenvat Credit Rules, 2004 defines that "finished products’ means
excisable goods manufactured or produced from input, or using input service.”
Further, Rule 3 of the CCR-04 states that a manufacturer or producer of final
products or a provider of output service is allowed to take credit of duties of
excise paid on input or input service and received by the manufacturer for use
in, or in relation to, the manufacture of final product. Further, as defined under
Rule 2(k) of CCR-04, 'input” means all goods used in the factory by the
manufacture of the final product but excludes any goods which have no
relationship whatsoever with the manufacture of a final product. From this
definition, it is clear that the item which Is not used in the factory by
manufacture of final product cannot be considered as 'input’ as defined under
Rule 2(k) of CCR-03 and as such Cenvat credit of duty, paid on such ftem, will
not be available to the assessee under Rule 3 of CCR-04 because it is not used
In or in relation to manufacture of final product,

10.1 In the present case, it is observéd that the appellant had imported
two Vessels "THAI HARVEST" & 'PUNTO ROSSO' and filed Bill of Entry No.
SBY/249/2014-15 for 'THAI HARVEST" and Bill of Entry No. SBY/252/2014-15
for 'PUNTO ROSSO’ for clearance thereof wherein on the first page they
declared description of goods as Fuel Qil, Marine Gas Oil (HSD), Lubricating il
(inside Engine Room Bunker) etc. and their quantity, value, basic customs duty,
additional duty of customs (CVD). On the third page of these Bill of Entries,
they had declared description of goods as ‘M.V. Thai Harvest’ for breaking’ and
M.V, Punto Rosso’ for breaking’ respectively and also declared their value,
basic customs duty, CVD ete. They took cenvat credit of Rs.13,30,252/- paid
against Fuel Oil, HSD, Lub. OIl etc in respect of Bill of Entry No. SBY/249/2014-
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15 and cenvat credit of Rs.B,88,678/- against Fuel Oil, HSD, Lub. Oil etc in
respect of Bill of Entry Mo, SBY/252/2014-15. It is further observed that the
appellant after beaching the ship at their ship breaking plot, removed all the
fuels & olls, first and sold out without storing the same in their premises.
Therefore, it is quite evident that the same were not at all used in the Process
of obtaining goods and materials by breaking up of ship. This fact had also
been confirmed by Shri Bhavin Surendra Shah, Director of appellant in his
statement dated 29.03.2016 wherein he, while answering question no. 5,
stated that after the beaching of the vessel at their plot, they get permission
from the GMB for removal of fuels & olls and other inflammable items and after
removal of all the oll & fuels out of the ship, they apply to GPCB for permission
of the de-contamination of the ship and after de-contamination they again
applied to the GMB for cutting permission. Hence, it is clear from the above
facts that the Fuel Qil, Marine Gas Oil etc. did not form part of input eligible for
availing cenvat credit, in term of Rule 3 of the CCR-04, as the same were naot
used in or in refation to the manufacture of final product i.e. goods and material
obtained by breaking of ship. Further, the: said items were covered under
exclusion category of goods as defined under Rule 3 of CCR-04 which had no
relationship whatsoever with the manufacture of a final product.

10.2 It is further observed that the appellant has placed reliance upon
the judgement of Hon'ble High Court of Gujarat in the case of M/s Priya Holding
-2013 (28B)ELT 347 (Guj). I find the adjudicating authority has correctly
observed that the said judgement is not applicable to the present case as the
same s related to customs assessment which has no applicability in the cases
related to central excise. Further I find that present case is squarely covered
by the decision of Hon'ble Tribunal, W28, Mumbai passed in the case of CCE,
Rajkot vs. Salbaba Ship Breaking Curpur&tiﬂ-n as reported at 2002 (140) ELT
135 (Tri-Mumbai) wherein the Tribunal has held that fuel oil and food stuff on
board ship are not inputs required directly or indirectly or in relation to
manufacture of scrap emerging from breaking of ship as scrap can emerge
without these being present hence additional customs duty paid on such fuel oil
and food stuff cannot be availed of as modvat credit under erstwhile Rule 57A
of Central Excise Act, 1944,

10.3 The appellant has further argued that the assessment in their case
is still provisional, hence the demand and subsequent confirmation of cenvat
credit so availed on CV duty is untenable. They relied upon the certain case
laws. In this regard, I find that the adjudicating authority has correctly held
that the provisional assessment was with regard to Bill of Entry filed by the
appellant with the customs authority and has no implication on the excise.
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Further, case laws cited by the appellant have no implication in the present

case.

10.4 In view of above discussion, 1 hold that the appellant is not
entitied for the cenvat credit of Rs.22,18,930/-, availed by them against Fuel
Qil, Marine Gas Oil (HSD), Lub. Qil {Inside Engine Room Bunkers) etc.

11. Regarding applicability of extended period, 1 find that the
adjudicating authority has held that the appellant had suppressed the facts
from the department that Fuel Oil, Marine Gas Oil (HSD), Lub Qil etc. on which
Cenvat credit were taken as inputs, were not used in or in relation to
manufacture of their final product. On the other hand, the appellant has
argued that they had declared in their Bill of Entries, filed at the time of import
of the ship before Customs Authority, that they intended to avall Cenvat credit
on the CV Duty paid by them on the vessel hence they prior to taking cenvat
credit declared their clear intention on the body of the subject Bill of Entry
regarding availment of credit. It is observed that monthly ER-1 returns, filed
before the jurisdiction central excise office, reflect only the figures of Opening
Balance, Cenvat Credit Taken & Utilized and Closing Balance. Except filing of
ER-1 return electronically, no other paper/document ic required to be submitted
by an assessee to the jurisdictional central excise office. In the present case
also, the appellant had filed their monthly return electronically, Apart from
this, no other paper or document were given by them to excise authority.
Hence on the basis of monthly returns filed by the appellant it cannot be
ascertained whether the goods against which they had taken credit were used
In the manufacture of their final excisable products and further the cenvat
credit were admissible to them on such goods as per the provisions of the CCR-
04 or otherwise. It is only when investigation was carried out against the
appeliant, the facts of non utilization of such goods, viz. Fuel Qil, HSD (M.G.O.)
& Lub, Oil, in the manufacture of their finished excisable goods had been come
to the notice of the department, Hence, I find that the adjudicating authority
has correctly held that the element of Suppression of fact in the present case |s
avallable to invoke extended period of limitation. In view of the above, I hold
that demand is correctly confirmed by adjudicating authority under Section
11A(4) of the Central Excise Act, 1944 by invoking extended period of five
years.

12, Regarding imposition of penaity under Rule 15(2) of CCR-04 read
with Section 11AC of the Central Excise Act, 1944, it is observed that the
charge of wrong availment of Cenvat credit has already been proved and
further the element of suppression of facts are clearly available in the present
case, hence, the adjudicating authority has correctly imposed penalty equal to
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demand of Cenvat credit of Rs.22,18,930/-. Accordingly, I upheld the penalty
imposed on appellant. v

13. In view of the foregoing discussion and findings, I uphold the

impugned order and dismiss the appeal filed by M/s Saumil Impex Pvt. Ltd.,
Ship Breaking Yard, Alang.

14, " The appeal filed by the appellant stand disposed of in above terms.

FF?J[ l""""‘-:..: P TR
(Sunil Kumar Singh)
Commissioner (Appeals)/
Commissioner,
CGST & Central Excise,

Gandhinagar

By Reqgd. Post AD
F. No.: V2/90/BVR/2017 Date: 28.03.2018

To,

1. M/s Saumil Impex Pvt. Ltd.,
Plot No.68, Ship Breaking Yard,
Alang

Copy to:

(1) The Chief Commissioner, CGST & Central Excise, Ahmedabad.

(2) The Commissioner (Appeals), CGST & Gentral Excise, Rajkot

(3) The Commissioner, CGST & Central Excise, Bhavnagar

(4) The Assistant Commissioner, CGST & C. Ex., Rural Division, Bhavnagar
(5) The Assistant Commissioner (Systems), CGST, Rajkot.

(6) The Superintendent, CGST & Central Excise AR-II, SBY Alana.

(7} PAto Commissioner of CGST & Central Excise, Gandhinagar.

{8} Guard file.
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