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::ORDER -IN -APPEAL ::

The appeals detailed below have been filed by the 3 Appellants (hereinafter
referred to as Appellant No. 1 to Appellant No. 3) against the Order-In-Onginal No.
BHV-EXCUS-000-JC-40-2016-17 dated 1612 2018 (herenafter referred to as “the
impugned order”) passed by the Joint Commissioner, Central Excise & Service Tax,

Ehaunagar (hereinafter referred to as “the lower adjudmatmg authorty”): -

' Sr,

02

03

2.

21,

No. |
01

' Name of the Appellant

Partner of Mis Arsh Alloys, Plot No.1, Survey No 13?
| Village - Ghanghali. Tal Sihor, District - Bhavr = ST
Shri Bharat Sheth, Broker, Plot No 619, B-2 ( G-eetha [Ven7mevRizZN7 | 3
| Chowk, Jain Derasar Road, Bhavnagar — 364 001 |

Appeal File No.  Appellant |

VSTV | N .
M5 Arsh Alloys. Piot No.1, Survey No. 187, Village - | V2/15/BVR2017 1
]ﬁmnﬂll. Tal Sihor, District - Bhavnagar | e —
Shri Mohammad Aminohai Ismailbhal Lakhani V2MBIBVRIZ017 2

The brief facts of the case are that Show Cause Notice F.No, DGCEVAZU/36-
10/13-14/538 dated 18.04.2013 (hereinafter referred to as “the impugned SCN') was
issued to the Appellant No.1 to Appellant No 3 for clearances of M.S. Ingots
clandestinely to various customers alleging as under: —

(a)

(b}

=

Appellant No.1 had clandestinely manufactured and cleared their
finished excisable goods, namely, M.S. Ingots attracting Central Excise
duty of Rs. 13,59,146/- to various customers without issuing invoices

and without payment of Central Excise duty.

Appellant No. 2 is Partner of Appellant No. 1, who has concerned
himself in selling, storing, keeping and removing of the excisable goods
which he knew and had reason to believe that the same were liable to
confiscation, which has made him liable for penal action under Rule 26
of the Rules

Appellant No. 3 is the Broker and had concerned himself in selling of
the excisable goods on commission basis in clandestine manner, which
he knew and had reason to beheve that the same were liable to
confiscation and liable to penalty under Rule 26 of the Central Excise
Rules, 2002 (hereinafter referred to as the "Rules’). o

B

The above SCN was adjudicated by the lower adjudicating authority vide the
impugned order, which confirmed demand of Central Excise duty of Rs. 13,589,146/
from Appellant No. 1 under Section 11A(4) of the Central Excise Act, 1844 (hereinafter
referred to as the “Act") along with interest on the confirmed demand under 11AA of
the Act and also imposed penalty of Rs. 13,59,146/- upon Appellant No.1 under
Section 11 AC of the Act read with Rule 25 of Central Excise Rules, 2002 (hereinafter

Fage ol 18
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referred to as “the Rules”) and imposed penalty of Rs. 7,00,000/- upon Appellant
No.2 and penalty of Rs. 5,00,000/- upon Appellant No.3 under Rule 26 of the Rules.

3. Being aggrieved with the impugned order, Appeliant MNo. 1 & Appellant No. 2
have preferred present appeals, inter-alia, on the fellowing grounds: -

(i) The request of appellants to cross examine the persons whose statements are
recorded and relied upon was rejected without giving any valid reasons to justify the
rejection of cross examination which resulted into violation of principles of natural
justice. The decision of not acceding to this request of the appellants is intimated to
the appellants only while passing the final adjudication order. The appeliant relied
upon the decisions of Hon'ble CESTAT in the case of Self Knitting Works reported as
2000 (238) ELT 105 and Gandhi Enterprises reported as 2009 (247) ELT 353 and
submitted that the lower adjudicating authority should inform the appellants about the
refusal of request for cross examination before making a final decision The cross
examination of the persons whose statements are relied upon in this case would be
very essential and relevant to bring on record the correct factual position. The Indian
Evidence Act also lays down that truth or correct factual position could be established
on record of a case by putting questions and cross questions to the concemed
witness. It is held by Hon'ble Supreme Court, various High Courts and the Appellant
Tribunals that if the department relied upon evidence of a particular person by
recording his statement, then the assessee had a right to cross-examine such a
person so as to establish whether the statement of the person was truthful and
whether relevant facts having a beanng on the issue involved In the case were left

out when the statement of such person was recorded. The appellant relied following

case-laws in support of their contention . TF'

« Shaduli Grocery Dealer — AIR 1877 5C 1827

s %K Singh- 1995 (84) ELT 520

« Arsh Casting Private Limited — 1996 (81) ELT 276
« MAsha Jyoti Spinning - 1985 (60) ECR 584

e K G Gluco Biols Lid — 1866 (64) ECR 358

s OTC Industries Ltd. — 1891 (568) ELT 29 (Bom.}

« HP. Jain- 1988 (17} ECR 765

« Mahadev Prasad Saraf — 2000 (126) ELT 32 (Cal)
e Eros Metal Works Pyt Lid - 1888 (43) ELT 381

(i)  Perusal of Para 3.5 & 3.6 of the impugned order shows that the statements of
Shri Bharat Sheth is sought to be comroborated by various ewvidence which do not
have any nexus to the allegation of clandestine removal of M.S. Ingots by the
appellant. The lower adjudicating authority has erred In rejecting the cross-

FPage 4 of 16
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examination of Shri Bharat Sheth on the ground that he was a co-noticee and also
on the ground that his statements were not retracted. The appellants submitted that
non-retraction of a statement can be held only against a person whose statement has
been recorded but the same cannot be the basis for denying cross-examination of
that person especially when such statement is being relied upon to sustain a charge
against the appellants as they cannot ensure a retraction by any third person The
right to cross-examine the person has been enshrined and prolected under Section
9D of the Central Excise Act, 1944 It is a settled legal position that statement of co-
accused cannol be relied upon to sustain charges against any other accused. The
appellant relied upon the following decisions.

» Nico Extrusions Private Limited — 2009 (248) ELT 497

= Harika Resim Pvt Ltd - 2010 (253) ELT 108

» Khandelwal Enterprises — 1983 (13) ELT 1258

» Arya Abhushan Bhandar — 2002 (143) ELT 25 (5C)

« F.M Patia- 2000 (126) ELT 107 (Bom )

(i} The Annexure-A to the SCN shows that almost all of the alleged clandestine
clearances were said o be have made to M/s. Vidhyaram Re-rolling Mill and
surprisingly no investigation has been conducted by the depariment at such
purchaser's end even though such investigation would have proved beyond doubt
whether such clandestine clearances were made by the appeliant or not, The
appellants have requested that representative of M/s. Vidhyaram Re-rolling Mill may
be summoned for examination as correct facts can be brought on the record as the
said unit was alleged to be pre-dominant buyer of the clandestine clearances made
by the appellant. However, the lower adjudicating authority has overlooked the
request made by the appellants without any justification

(iv)  The lower adjudicating authority has relied upon various statements as well as
evidence which pertains to alleged clandestine removal of plates and scrap obtained
out of ship breaking to rolling mills and also issuance of fake invoices to varous units
without physical supply of goods which had no relevance to the senous allegations
made against the appellants for clandestine removal of M.5. ingots. The stalements
and private records of Shri Bharat Sheth were not corroborated by the evidence in
the form of statement of buyers, procurement of raw material, tfransporiation of such
material, etc. even though the lower adjudicating authority passed the impugned
order confirming the duty demand.

(v) Itis a seitled legal position that a sernous charge of clandestine manufacture
and illicit removal of excisable goods cannot be considered only on the basis of
statements of partners or directors or employees or any person(s) associated with a

Page & of 16
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manufacturer as held in the cases of Arya Fibres Pyt Lid reported as 2014 (311)
ELT 528 (Tri. — Ahmd.) and TGL Pushpak Corporation reported as 2002 (140) ELT
187 (Tn. — Chennat)

(vi) Penalty is a quasi-cniminal matter and therefore, it could be resorted to only In
cases where malafide intention or guity conscious of an assessee was established.
The matter of penalty s governed by the principles as laid down by the Hon'ble
Supreme Court in the case of Hindustan Stee! Limited reported as 1978 (2) ELT
(J159). There is no violation of any nature committed by the appellants and they have
not acted dishonestly or contumaciously and therefore, even a token penalty would
not be justified. There is no specific reason or ground spelt out in the impugned order

for imposing penalty.

(viiy There is no short levy or short payment or non-levy or non-payment of Central
Excise duty, therefore, Section 11AB of the Act is not attracted and order for recovery
of interest is bad and illegal.

(viil) Penalty on Appellant No. 2 under Rule 26 of the Rules is bad and legal
inasmuch as Rule 26 of the Rules is not applicable in the instant case. This rule
provides for penalty on any person who 1s In any way concerned with any excisable
goods which he knows or has reason to believe, were liable to confiscation as held
by Hon'ble CESTAT in the case of Standard Pencil reported as 1996 (86) ELT 245.

(ix)  The imposition of penalty on Appellant No. 2 as pariner of the firm cannot be
imposed when penalty was already imposed on the parinership firm as held by
Hon'ble Gujarat High Court in the case of Jaiprakash Motwani reported as 2010 (258)
ELT 204 (Guj.) and also in cases reported as 2010 (258) ELT 179 (Guj.) and 2010
(260) ELT 51 (Guj.)

31 Being aggrieved with the impugned order, Appellant No. 3 has preferred
present appeal, inter-alia, on the following grounds; -

(i) The impugned order is based on jejune and surmises and is also based upon
conjunctures of the adjudicating authority. The impugned order in onginal is per
functionary and therefore it is required to be gquashed and set aside &

(i)  The adjudicating authority had not supplied the relied upon documents along
with the SCN. It was not proper and legal. but supplied some copies of document
after request made by him. There were huge numbers of documents had been relied
upon which were mainly in the form of recorded statements. For preparing defense
reply, each and every document was required to be studied by companng the

contentions contended in the statements of the respective persons namely Manish
Fage & of 16

iy

WP



7 VS e 1TEVRZIAT

Patel whose statements had been discussed in the SCN. This important work could
not be done from the relied upon documents supplied in CD. Therefore, it 1s clearly
established that the adjudicating authority has grossly violated the principle of natural
justice. He relied upon the settled case laws Secure Indusiries Ltd. [2003 (155) ELT
558 (CESTAT)], wherein it has been laid down that "adjudication order was set aside
when copies of documents relied upon were not supplied to Assessee, even if he was
given opportunity one month prior ta heanng to take photo copies. It was held that
department was obliged to supply all documents. Otherwise, there is violahon of
principle of natural justice”. In the case of PGO Processor [2000 (122) ELT 26], the
Hon'ble Dwvisional Bench of High Court, Rajasthan has held that “authenticated
copies of documents relied upon are required to be supplied. Mere opportunity to
inspect the documents and to cbtained phote copy thereof is not sufficient”. In the
present case, the adjudicating authority has failed to supply the complete set of relied
upon documents though requested. Therefore, the impugned order is not proper and
legal, but deserves fo be set aside

(iy ~ The Sub Rule (1) of Rule 26 is pertaining to the circumstances under which
circumstances such penalty is impesable. In this provisions, it has been specified that
when any person is concerned in transportation, concemed in depositing, keeping,
concealing, selling or purchasing any excisable goods which he knows or reasons to
believe are liable to confiscation under the Act or Rules framed there under. In the
present case, no such charge of confiscation had been made in the SCN. Therefore,
it is clearly established that the adjudicating authority has wrongly and without
authority of law has imposed penalty under Sub Rule (1) of Rule 26 of the CER. Sub
Rule (2) of Rule 26 provides two such clauses as (2) (i) and 2 (i) of the CER. The
Sub clause (i) is pertaining lo a person who is issuing excise duty invoice without
delivery of goods or any person abetted in making such invoice. But in the present
case, it is admitted fact that only his name in the invoice appears to had been written
as "broker” though he was not a broker under the definition as provided in the section
2 (k) of the Act. Department has not proved that the so called Central Excise invoice
had been prepared under his presence or under his instruction. Further, it 1s also on
record that the so called Central Excise invoice, if any, used to be issued by the
respective manufacturers | e Ship Breaking unit situated at SBY Alang /Sosiya.
Whereas, the Sub clause (i) provides for imposition of penalty in the circumstances
when a person issue any documents or abates in making such documents, on which
basis the user of the said unit or documents is likely to take ineligible benefit under
the Act or the Rules made there under like claiming of Cenvat credit. Such penalty,
under this clause, is iImposable a penalty no exceeding the amount of such benefit or

five thousand Rupees, which is greater. In the present case, the adjudicating authority
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has failed to prove that for which documents, the unit had benefited as well as
appellant had receved such benefit. Without taking the base of Cenftral Excise
Record, maintained by the unit, such penalty is not imposable. In the present case,
these aspects are silent. In addition to this, no such findings have been given by the
adjudicating autharity with regard to how many amount has been received in so called
transaction. Therefore, it 1s clearly established that the adjudicating authority has
wrangly and without authority of law has imposed penalty under Sub Rule (1) & (2) of
Rule 26 of the CER.

(iv) The impugned order is nol self-contained order. In the findings. the
adjudicating authonty has mainly repeated the facls narrated in the SCN. To sustain
such charges of clandestine removals, such Central Excise records would have been
verified. In the present case, no such venfication has been taken on record. Only on
the basis of such statements, such clandestine removal cannot be sustained.
Therefore, the impugned order is not correct and true in absence of such verification
of the statutory records pertaining to the Act and Rules framed there under. The sales
details submitted by the unit, such clandestine removal cannct be sustain on the basis
of the above sales particulars without corroborative evidences with reference to the
Central Excise records. Therefore, mens-rea is not proved to sustain the charge of
clandestine removal. Further, he had acted a limited role to recognize the buyer and
seller to each other and fixed the price of the goods on the basis of the market rate
prevailing at the matenal time. He was not used to go the umit to the ship breaking
units for managing loading of the dutiable goods, he had not remained present at the
time of preparation of Central Excise invoice and at the tme of removing of the
dutiable goods from the factory premises of the umit. Nowhere in the findings of the
impugned order, has it been held that he was present at the time of removal of such
dutiable goods clandestinely etc. Further, it was also the fact that the freight charges
appear to have been paid by the buyer of the so called goods Therefore, he was not
at all involved in any way as provided under Rule 26 (1) & (2) of the CER. Ry R

(v) The adjudicating authority has simply narrated the events mentioned in the
SCHN but failed to establish the charges framed in the SCN, The adjudicating authority
has simply proved the charge by importing the facts and circumstances narrated in
the SCN. He has not given his own findings which are required to be given being a
quasi judicial authority

(vi)  Further, no such signature of the appellant was taken in token of having the
information shown in the said Annexure E was correct and genuine. Therefore, the
impugned order is not sustainable in the eyes of law in the circumstances when the

worksheet of demand of SCN appears had been prepared on the basis of such
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particulars mentioned in the seized Diaries which were the records pertaining to the
business camed out by him and not pertaining to the business carned oul by the unit

against whom the charge of clandestine removal was framed

(vil) It is observed that the subject SCN had been issued on the basis of the say
and submissions made by Sh. Manish Patel, especially with regard to the use of name
of such party in "short name . But such provisions is silent about any coded or secrel
data, if any, mentioned in the Diary and decoded whether the said person under
pressure. This "decoded’ explained by said Sh. Manish Patel had not been
demonstrated before the unit or before the authorized person of unit. Therefore, the
way of the investigation carried out by the DGCEI is appears to be doubtful Without
acceptance such decoded data by the law, such order 15 not tenable within the eyes
of law.

(viii) The present case Is coverad under provisions of the Act which is an Act for
collection of Tax i e. Central Excise duty. Therefore, for making such allegation of
evasion of Central Excise duty, a document showing the illicit manufacture of
excisable goods and document pertaining to illict remaval of excisable goods without
payment of duty are o be produced by the department. In the present case, only the
seized Diaries had been taken as evidence for demanding such duty. But these
Diaries cannot be said as a “legal document” to frame charge of demanding of duty
unless and until it is corroborated by any of the Central Excise documents prescribed

under provisions of CER. Therefore, the impugned order deserves to be set aside.

() It is further to submit that the buyer was always been deploying their man
known as Chhatiwala for loading of the required Cenvatable goods to the concemed
umit ship breaking units. But, though the Chhatwala was the key person to state
whether the goods under reference had been removed clandestinely, or not, there i1s
no mention in this regard. Therefore, the finding of the adjudicating authority that the

dutiable goods had been removed clandestinely is not correct and legal. %

(x) Inthe SCN, it was also stated that the Angadias have played key role in the
issue under reference. However, no SCN had been issued to the Angadias. The
Angadias have been found to have been invelved in cash transaction as alleged in
the SCN. But no any specific evidence has been placed with reference to particular
consignment /Central Excise invoice for which the so called transaction had taken
place. Therefore no direct spacific evidence was there in the SCN. Therefore, the
findings given by the adjudicating authority are not correct.

Page 9 af 16
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{xi} From the above submissions, and from the facts and circumslances of the
case, he has proved that

{a) Heis not liable for a penal action under Rule 26 (1) & (2) in as much as
no such allegabion or charge of confiscation of the so called clandestine removal of
the excisable goods had been framed in the SCN. The penal action under the Rule
26 can be imposed only when the so called goods has been charged for confiscation.
This legal position has been accepted in the case of M.N. Shah [2006 (232) ELT 110
(CESTAT)].

(b)  Without having direct matenal evidences, the adjudicating authornty has
wrongly and without authority of law has imposed penalty and in as much as there
was no charge of confiscation, there was no any malerial evidences that he was
concerned in transpiration of goods illicitly, he had not abated any documents of the
unit. The departiment has faled to prove that he was aware of clandestine

manufacture and removal.

(e}  The so called clandestine removal of the dutiable goods has not been
proved on basis of the material evidences. For each consignment as mentionad in
the SCN, it is required to be independently proved. But in the present case, the same

has been concluded in general. This is not comect.

(d)  The so called cash transaction had not been proved with each and

every consignment as mentioned in the SCN

(xi)) Mo such ewidence has been produced regarding seizure of incriminating
documents from the factory premises of the unit to prove the so called charge of
clandestine removal reported to have been made by the unit. Therefore, it is clearly
established that the subject case had been made out on the assumption presumpbon
ground only. He had not defended the case vehemptly as contended in the impugned
order. The findings of the impugned order appear to have been made without any
corroborative evidence with reference to each and every so called consignments
cleared clandestinely by the unit. Since, the case against the unit appears not to have
been proved with matenal evidence, the Co-Nolicee 1.e. the appellant was also not

liable for panal action as penalized vide the impugned order )

{xii) The adjudicating authority has failed to consider the various case laws as
relied upon by him and mentioned in the above mentioned written submission dated
22.01.2015. Again, he 15 relying upon the said case laws which are reproduced here

under as the same are squarely applicable in the present case. -
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(@) Mukund Limited /s, CCE - 2007 (218) ELT 120

(b) Indo Green Textie Vs CCE - 2007 (212) ELT 343

(¢} Vishal Shal vis. CCE - 2007 (210) ELT 135

() SR Jhunjhunwala \f/'s. CCE - 1988 (114) ELT 880

(@) S.L Kirloskar Vs UOI- 1993 (68) ELT 533 (Bom HC), 1997(94) ELT A 248(SC)
ifi Gujrat Borosil Vis. CCE - 2007 (217) ELT 367 (CEGTAT)

(g) Amrit Foods Co Ltd. Vs CCE - 2003 (153) ELT130 (Tn. Del )

4. Personal Hearing in the matter was attended to by S/Shri Aditya Tripathi and
Amal Dave, Advocates on behalf of Appellant No. 1 and Appellant No. 2, who
reiterated the grounds of appeals and submitted that the impugned order is not
comect as it should have been passed after their request for cross-examination as
stated in Para 4 of reply dated 16 09 2016 to SCN was decided; that this case has
been made out only on the basis of statements and hence cross-examination is
necessary and appeals need to be decided by remanding the case 1o the adjudicating
authority as held by Hon'ble CESTAT in the cases of Spectrum Dyes & Chemicals
Put. Ltd. by CESTAT Ahmedabad vide Order No. A/1357%2017 dated 22.11.2017,
Nico Extrusions P. Ltd. reported as 2008 (248) ELT 497 (Tri.- Ahmd.) and Arya Fibres
Pvt. Ltd. reported as 2014 (311) ELT 528 (Trn. — Ahmd). No one appeared from
department despite P.H. Nolices were issued to the Commissionerate.

4.1 Personal Hearing in the matter was attended to by Shri N.K. Maru, Consultant
on behalf of Appellant No. 3, who reiterated the grounds of appeal and submitted that
there is no corroborative evidences to implicate Appellant No. 3, that no investigation
has been camed out by DGCEI on ship breaking units though they are to be treated
as manufacturer. that in similar cases against Shri Bharat Sheth a lemeant view was
taken by Hon'ble CESTAT and the then Commissioner (Appeals), Rajkot; that in
absence of evidences, lenient view may be taken in this case aiso as per CESTAT's
orders dated 05 12.2016 and dated 17 07 2015, copy of orders submitted by him. No
one appeared from the department despite P.H Notices were issued to the

Commissionerate. ;’Q =

42  Shri NK. Maru, Consultant also submitted written submissions on behalf of
Appellant No, 3, stating that- -

(i} The department had not supplied copies of relied upon documents along with
SCN though they had requested for CD contaiming copies of relied upon documents
15 not the material evidence in the circumstances that he could not make effective
defense reply. If the relied documents were physical available for referring the
contenticns as contended in the respective statements of the respective persons

which had been relied upon in the SCN, he would have defended the case strongly
Page 11 of 16



P V215 ke 1 TEVRIZIT

as the SCN had been issued only on assumplion presumption grounds without direct

material corroborative evidences

(iiy Al such confessional statements recorded by the department were not alone
to establish such charges as charged. All such confessional statements have been
recorded under the provisions of Act only on the basis of the “Private Records viz
seized Dianes which was only pertaining to the business carried out by him with such
limited purpose, tnp registers, private records maintained by Angadias etc. These all
private records had not been comoborated with the Central Excise records maintained
by the Ship Breaking units Alang as well as Hot Re Rolling units/Fumace units

(i)  The department has also failed to establish with matenal evidence that by
which truck No. the stated dutiable goods had been transported from the registered
premises of the appellant No.1. In absence of this evidence. the charge of removal of
the dutiable goods without payment of duty is not proved

(iv)  The seized Dianes under reference, it is observed that no such vehicle number
appear to have been found therein, Therefore, the act of transportation stated to had
been made from the factory premises of the Appellant no. 1 is not proved. Only the
say and submission of Shri Manish Patel is not the matenal evidence to prove that
Appellant no. 1 had cleared the dutiable goods clandestinely. If the said Diaries is an
authenticated documents to frame charge of clandestine removal, then such vehicle
number and fright charges. if any, would been written in the Diaries. Therefore, the
Adjudicating Authonty has wrongly and without authonty of law has confirmed the
duty by passing the impugned order. The sale proceedings can be ended when such
name of buyer is there In the present case, no such evidence with regard to the
“buyers” had been taken on records for framing the charge of clandestine removal.
Therefore, it is clearly established that the Adjudicating Authority confirmed the
demand without having any direct malerial corroborative evidences as discussed in
the grounds of appeal. In addition to this. the adjudicating Authority has wrongly
imposed penalty upon the Appellant No. 1 under section 11AC of the CEA, 1944 /
Rule 25 of the CER, 2002 in as much as department is failed to established the
clandestine removal of dutiable goods. Such charges have been confirmed only on
“assumption presumption grounds”. As well, the Appellant No. 2 was also not liable
to penalized under Rule 26 (1) (2} of the CER, 2002 in as much as such order has

been passed only on assumption presumption grounds. W

(v}  The appellant submitted so called “financial transaction” taken base from the
particulars shown in the seized Dianes cannol be proved without any corroborative
evidence. The department had only made the allegation upon him on assumption
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presumption ground and not in with accordance with each and every so called
consignment shown in the worksheet attached to the SCN. The authenticity of records
seized from my premises has not been proved by matenal corroborative evidences
viz. Central Excise records maintained by the appellant No 1. All such evidences
taken on records were of only “private records” and these “private records™ have not
been proved with any kind of Central Excise records viz. Daily Production Register,
Duty payment particulars, Cenvat Credit Accounts etc.

(wi)  The adjudicating authonty falled to give due respect to the vanous case laws
cited by him dunng the course of deciding the SCN. The same are again referred as
squarely applicable and prayed lo consider the same, so as to his legitimate right
may not be damaged.

(vi) The present case has only been made only on “Assumption Presumption
grounds” without direct corroborative evidences which were maintained under the
Central Excise Law and in absence of the, the charge of clandestine removal without
payment of duty is not at all sustainable and accordingly he is also not liable for penal

action as the present case has been built up only on “Private Records”

(vin) He relied upon following case laws which are squarely applicable in the
present case

(a) 2014 {311) ELT 354 (Tri Ahd }- M/s Om Aluminum Pwt. Lid. v CCE Vadodara

{b) The Hon'ble CESTAT Ahmedabad has passed an Order No. A/11033- 10342015
dated 17.07 2015 in the case of an Appeal filed by M/s. Bajrang Castings Pvt. Litd
Shri Amit R. Bhasin w/is CCE and Service Tax, Ahmedabad-Il

{c) CCE Chandigarh Vs Shakh Roll Cold Strips Pt Ltd. [2008 {229) ELT 661 (P&H]]
has allowed credit. Appeal aga:nst this order filed by the Department was dismissed
by Apex Court [2008 (242) ELT A 83 (SC)]

{d) CESTAT Chennai in the case of T.G.L Poshak Corporation Vs CCE Hyderabad
[2002 {140) ELT 181 (Tri-Che.}]

ol N m T

FINDINGS: L

3. | have carefully gone through the facls of the case, the impugned order, the
appeal memoranda filed by Appellant No. 1 & Appellant No. 2. and appeal
memarandum filed by Appellant No. 3 and written as well as oral submissions made
during the personal hearing. The issues to be decided are: -

Fage 13 of 18
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(1) Whether in facts and circumstances of the present case, the demal of
request of cross-examination of the persons whose statements have been
relied upon for demanding Central Excise duty 1s justified, legal and proper
or not.

(i)  Whether in facts and circumstances of the present case, the impugned
order confirming demand of Central Excise duty, interest and imposing
equal penalty under Section 11AC of the Act is correct or nol.

B It is on record that Appeliant No. 1 was registered with Central Excise to
manufacture M 5. Ingots In ther induction furnaces and Appellant No. 2 was the
Director of Appellant No. 1. The officers of the Directorate General of Central Excizse
Intelligence (hereinafter referred as DGCEI) gathered intelligence, which indicated
that some ship breaking units of Alang/Sosiya are engaged in large scale evasion of
Central Excise duty by way of clandestine removal of plates to the Rolling Mills,
diversion of goods, undervaluation of goods eic. and that most of the aforesaid type
of ilicit activities are carried out by the Ship Breakers with the support of some
brokers, who procured orders from Rolling Mill Units and Furnace Units, made
amangements of transportation for delivery of the goods and realization of sale
proceeds, etc., that brokers procured orders from Fumace Units and Registerad
Dealers etc. for supply of false Cenvat invoices without any physical supply of goods.
The DGCEI conducted search operabions at the premises of Appellant No. 3 and
recovered incriminating documents and camed out investigation with Transporters,
Angadias, etc. which allegedly led to conclusion that Appellant No. 1 had
clandestinely manufactured and cleared M.S. Ingots and evaded Central Excise duty.
Based upon these documentary evidences, SCN was issued to Appellant No. 1
demanding Central Excise duty and for imposition of penalty and duty was confirmed
by the lower adjudicating authority under the impugned order and penalty was also
imposed under Section 11AC of the Act read with Rule 25 of the Rules. o

6.1.  Appellant No. 1 & Appellant No. 2 have contended that their requests to cross
examine the persons, whose statements are recorded and heavily relied upon in SCN
and impugned order, were rejected without graing any valid reasons, which resulted
into violation of principles of natural justice. | find that the impugned SCN demanding
Central Excise duty on account of alleged clandestine clearances of M.S. Ingots was
issued to Appellant No. 1 on the basis of incnminating documents recovered from the
premises of Appellant No. 3 and statements of Appellant No. 3 and his accountant
Shri Manish Patel and others. The appellants have made requests for cross-
examination of persons whose statements were relied upon in SCN vide their reply

to SCN. The lower adjudicating authority has not communicated his decision on such
Page 14 of 16
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requests made by them and demed the request of cross-examination also in the
impugned order only. The lower adjudicating authority was required to decide the
requests of cross-examination and communicate such decisions before passing the
impugned order. | also find that the lower adjudicating authority heavily relied on the
gral evidences and confirmed demand withoul proper analysis of the evidences
available on record and without considening submissions of the appellants, which

violated principles of natural justice.

6.2 | further find that similar appeals fled by various Ship Breaking Units and
Rolling Mill Units against Orders-in-Appeal passed by the then Commissioner
{Appeals), Central Excise, Rajkot were decided by the Hon'ble CESTAT, Ahmedabad
vide Final Order No. AM13877-13931/2017 dated 28.12.2017, remanding back the
cases to the adjudicating authority, Para 6 of the said order is re-produced as under:

“Heard both sides and perused the record On going through the
impugned orders of the authorities beiow. | find that even though
various case laws on the subject have been referred fo. however.
detailed analysis of the facts and evidences which were collected
during investigation I(n the form of slalements/documents,
particularly, the statemenis of the Director and the Accountant of the
Appellant broker, Shn Bharat Sheth have been not analysed and
findings were nol recorded on the evidentiary value of these
statements vis-a-vis the documents. In the absence of the detailed
analysis of the evidences. it is difficulf to ascertain the facts alleged
in he show cause nolice, In these circumstances, both sides fairly
submit that it is prudent to remand the matters to the adjudicating
authority, to analyse the evidences in detail and record findings on
the said evidences relied upon in raising the demands and proposing
penalties against the respective Appellants. All issues are kept open.
The Appelfants are al liberty lo submil evidences in support of their
defence. Needless to menfion that a reasonable opporturily of
hearing be given to all the Appellants. The Appeals are allowed by

i,

way of remand lo the adjudicaling authonty.” W~

6.3 In view of above factual and legal position, | find that this case is a fit case to
be remanded to the lower adjudicating authority, who shall examine the request of
cross-examination and pass fair and reasoned order after detalled analysis of the
facts and the evidences available in the case giving sufficient and reasonable
opportunities to the appellants to explain therr case Al issues are kept open and the

appellants are at liberty to submit evidences in their defence.
Page 15 of 18
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l
8.4 | find that Commissioner (Appeals) has power to remand as decided by the
Hon'ble CESTAT in the case of CCE, Meerut Vs. Singh Alloys (P) Ltd. reported as
2012(284) ELT &7 (Tri-Del). | aiso rely upon decision of the Hon'ble Trbunal in the
case of CCE, Meerut-ll Vs. Honda Seil Power Products Ltd. repored in 2013 (287)
ELT 353 (Tri-Del) wherein views have been expressed in respect of inherent power
of Commissioner (Appeals) to remand a case under the provisions of Section 35A of
the Act. The Hon'ble Gujarat High Court in Tax Appeal No. 276 of 2014 in respect of
Associated Hotels Ltd. has also held that even after the amendment in Section 35A
(3) of the Central Excise Act. 1944 after 11.05 2011, the Commissioner (Appeals)
would retain the power to remand.
T. In view of above discussion, | set aside the mpugned order and remand the
matter back to the lower adjudication autnority
¢ e g s B e sidten # Fiver e allds @ fm e g
8. The appeals filed by the Appellants stand disposed off in above terms
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To,
1. | Mis. Arsh Alloys, | f oadueEE, \
Plot No.1, Survey No. 187, wie 7.1, ¥ A 1L,
Village - Ghanghali, Tal. Sihor, | T - ‘EITEI?:ﬂ mﬂﬁl fret, -
- District - Bhavnagar s - |
2 | Shri Mochammad Aminbhal lsmailbhai aﬂﬁmrr%mmmna‘
| Lakhani, |
| Partner of M/s Arsh Alloys, H]EFH{ A ad THAEE,
| Plot No.1, Survey No. 187, | e A, 4, W A, 2,
| Village — Ghanghali, Tal. Sihor, et — wigeh, g - fe
| District - Ehavnagar %@ﬂe m:rrﬁ'
3 | Shn Bharat Sheth, 4l WA 93,
Broker, Cicizd
Plot No. 518, B-2, Geetha Chowk, wite 7, 6, A3, Har A, |
' Jain Derasar Road. W ST TS,
| |Bhawiagar-364001 | um@eR-3g¥ oot |

Copy for informati nd necessary action to:

1} The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone
Ahmedabad for his kind information

2) The Commissioner. CGST & Central Excise, Bhavnagar Commissionerate,
Bhavnagar.

3) The Assistant Commissioner, CGST & Central Excise, City Division,
Bhavnagar,

4) Guard File.
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