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In pursuance 1o Board's Notification No. 26/2017-C.Ex.[NT) dated 17.10.217 read
with Board's Order MNo. 03/2007-8T dated 16.11.2017, 5hrn Suresh  Nandanwar,
Commissioner Central Goods and Service Tax (Audit), Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 af Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OO 15‘1.Li|l:f| by Additional/ Joint/ Deputy "Assistant
Commissioner, Central Excise / Service Tax, Rajkot | Jamnagar / Gandhidham :

o wdfreat & ufdarsy &1 A%T U OF | Mame & Address of the Appellants & Respondent

M/s Greenply Industries Limited, Plot No. 910 to 913, GIDC Estate, Bamanbore Taluka
Chotila,Dist : Surendranagar
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Any person agprieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way
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F:al to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
nder Section 86 of the Finanee Act, 1994 an appeal lies to:-
"
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.E. rann, Mew Delha in all matters relating (o clagsification and vahsation.
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The appeal under sub section (1] of Section 86 of the Finance Act, 1994, to ﬁhr Appellate
Tribunal Shall be filed in t{lllﬂll'll-gjl]]lﬁlm in Form S.T.5 as prescribed under Rule & 1) of the
Service Tax Rules, 19694, and 5t be accompanied by a copy of the order appealed agains
jone of which shall be certilied copy) and  should be accompanied by a fees of Bso 1000/ -
where the amount of scrvice 1ax & inberest demanded & penalty levied of Bs, 5 Lakhs or less,
Rs.5000/ - where the amount of service tax & interest demanded & penalty levied is more
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The appeal under siuby section (2] and [24] ol the section 86 the Finance Act 1994, shall b
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of erder of Commissioner Central Excise or Comumissioner
Central Excise (Appeals] [one of which shall be a certified copy) and copy of the order passed

by the Commissioner authonzing the Assistant Commissioner or Deputy Commissioner of
Central Excise] Service Tax o file the appenl before the Appellate Tribunal
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For an appeal 10 be filed belore the CESTAT, under Section 35F of the Central Excise Act,
1944 which is alsp made applicuble to Seqvice Tax under Section 83 of the Finance Act, 1994
an appeal against this order shall fie before the Trbunal on payment of 10% of the duty
demanded where duty or duty and penaley are in dispute, or penalty, where penalty alone is in
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A reviston application lies ta the Under Secretary, to the Government of [ndia, Revision
Application Umat, Ministry of Finance, Department of Revenue Floor, Jeevan Deep
Building, Parliament Stréet, New Delhi- 110001, ander Section ASEE ? the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) o eetion -390 1hid:
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In case of any loss of goods, where the loss occurs in transit from a factory fo & warchouse or

to another factory or Trom one warehouse to another durnng the course of processing of the
ponds in A warehouse or in storage whether ina factory of ina warchouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
ol on :mlsﬁcﬂ_ﬂ[ material used n the manufacture of the 8 which are exported to any
country or territory outside India

ﬁmwmwﬁwﬁmmﬁ#m.#ﬂmmmﬁmﬁmﬁm“m?w
In case of gnods exported outside Indin export to Nepal or Bhutan, without payment of duty
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Credit of any duty allowed to be utilized towards pu’!.l-mm! of excise dl:‘:i on final products
under the provisions of this Act or the Rules made there under such order 1s E'HHP:d LIB:
W‘Eﬁ%unﬂ {Appeals) on or after, the date appomted under Sec. [00 of the Finance (No.2)
et ;
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise mﬁpealsﬂ Rules, 2001 within 3 E]:}Ethﬂ from the dafe on which the order
sought to be a Fﬁ&f against 15 communicated and shall be sccompanied by two copies each
of | o Fmg rder-In-Appeal. It should also be accompanied .'_L’; 8 ol TR—énI:?l&l?n
evidencing pavment of prescribed lee as prescribed under ton 45-EE of CEA, 1944, under
Major Head of Account,
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The revision app]irﬁtiun shall be accompanied by & fee of Rs. 200/- where the amount
invalved in Rupees One Lac or less and Ks, 1000/- where the amount invol is more than

Rupees One Lac.
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ORDER-IN-APPEAL

M/s Greenply Industries Limited, Plot No. 910 tw 913, GIDC Estate,
Bamanbore, District Surendranagar - 365520, Gujarat (hereinafter referred to
as the appellant), filed the present appeal before the Commissioner (Appeals)
C.Ex. & Cus. Rajkot, against Order-in-Original No. BHV-EXCUS-000-JC-64 to
68-2016-17 dated 03-02-2017 (hereinalter referred to as “the impugned order”)
passed by the Joint Commissioner, Central Excise & Service Tax, Bhavnagar

(hereinafter referred to as “the respondent”).

-3 Subsequently, the Board Vide Order No. 05/2017-Service Tax dated
16.11.2017 issued by the Under Secretary (Service Tax), CBEC, New Delhi has
transferred the said Appeal Petition to the Commissioner, Central Tax Audit,
Ahmedabad for passing Order-in-Appeal.

3. Briefly, the facts of the case are that the appellant having Central Excise
Registration No. AAACGT284RXMO0S, are engaged in the manufacture of
excisable goods viz. Plywood, Blockboard, Compressed Plywood falling under
Chapter 44 of the First Schedule to the Central Excise Tariff Act, 1985 and
availing benefit of CENVAT credit facility under CENVAT Credit Rules, 2004.
They are working under the sell assessment procedure and accordingly
determining the Central Excise Duty to be paid on the clearances of final goods
manufactured by them. The assessable value of the goods cleared and the duty
paid thereon were reflected in the monthly ER-1 returns, filed by them.

3.1 On verification of the records, it was observed that the final goods
products manufactured by the appellant, were also transferred/ cleared to
their depots, under the cover of the Central Excise invoices, wherein, they inter
alia mentioned the assessable value of the final goods and the quantum of the
central excise duty paid thereon, as prescribed under Section 4 read with Rule
11 of the Central Excise Rules, 2002 (hereinafter referred to as ‘CER, 2002
and in case of stock transfer to their various depots (situated all over India) for
further sale, they re-determine the assessable value under the provision of Rule
7 of the Central Excise Valuation (Determination of Price of Excisable Goods)

Rules, 2000 (hereinafter referred to as Valuation Rules’),

3.2 It was observed that the appellant was claiming deductions of certain
discounts to arrive at the assessable value under Section 4 of the Central
Excise Act, 1944 (hercinafter referred to as ‘the Act)). Accordingly, the
Jurisdictional Superintendent, Central Excise Range, Bamanbore vide letter

]
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dated 13.12.2013, called for all the details and types of discounts offered by
the appellant at the time of depot clearance. The appellant vide their letter
dated 16.12.2013 replied that they were offering various kinds of discounts viz.
Trade Discount/ Quantity Discount/ Special Discount/ Price Difference
Discount/ Cash Discount/ Extra Discount/ Prgject Discount [/ Scheme
Discount/ Turnover Discount/ Rural Sale Discount/ Overriding Commission/
Octroi Discount etc. which were deducted from the assessable value arrived for
sale from their depots; such discounts were passed on to the customers from

their relevant depots and the same were deducted from the assessable value,

3.2 The appellant vide letter dated 16.12.2013 submitted details of all type of
discounts and also opinion of their legal Advisor M/s, Lakshmi Kumaran &
Sridharan. According to the said reply/legal opinion the “extra discount”
offered by them, to certain dealers was depending upon their relationship with
the appellant and is not as per the usual trade practices. Further, it also
appeared that these discounts were made known to the dealers at the time of
sale only and were not known at the time of clearances of the goods from the
factory. Thus, it appears that the same are not deductible from the assessable

value for the purpose of payment of central excise duties,

3.4 The relevant documents were called for from the appellant in relation
to discounts offered by them and the value deducted from the assessable
value on account of discounts, Whereas on scrutiny of the documents it was
noticed that they had stated in the above said letter that they are not
claiming and also not eligible for deduction of extra discount from the
assessable value, however on scrutiny it is revealed that they are claiming
the deduction of extra discount form the assessable value and paid the duty
on the deducted assessable value. It appears that the appellant has admitted
that they are not eligible for claiming such deduction i.e. extra discount from
assessable value, however on the contrary it is revealed that they have
claimed such deductions from the assessable value and paid duty on
deducted assessable value, The said Extra discount was not mentioned in
the invoice issued at the factory gate and also not passed on at the time of

clearance of goods from factory premises.

3.5 It is noticed that as per the above said letter dated 16/12/2013 of the
appellant that they are passing on the turn over discount to their buyers and
deducted the said turnover tax discount from the assessable value for
pavment of Central Excise duty. They are passing this turnover discount by
issuing the credit notes at the end of financial year or as and when the buyer
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achieves the specified sales value during the year, It further appears that the
turnover discount is being deducted from the assessable value after the
clearance of the goods from the factory as per Section 4 of the CEA read with
valuation Rules 2000 and other instructions for the time being in force, any
discount which is passed on subsequent to the clearance of the goods and by
issuing Credit Note is not admissible to be deducted from the assessable
value. Further, il the Appellant wishes to take benefit of turnover discount
and to be deducted from the assessable value, then they are required to
resort for provisional assessment in terms of rule 7 of CER, 2002. The
appellant themselves has admitted and demonstrated in the above said letter
that in case of any discount which is not known at the time of clearance of
goods and being allowed at the end of the year by issuing credit notes, and if
they wish to deduct such value of discount from the assessable value then
they were required to resort Lo provisional assessment. However, they have
not resorted to any such provisional assessment for the period covered by
the impugned Ol0. Once they have not resorted to the provisional
assessment, the sell assessment at the time of clearance of goods by them
becomes final and any subsequent deduction from assessable value amounts
to reassessment, which is not permissible in terms of Section 4 of CEA, 1944
read with Valuation Rules 2000. It further appears that they themselves
have contradicted their own admission that they require to resort to
provisional assessment, however, without resorting to such provisional
assessment they have deducted such turnover discount. Therefore, it
appears that they have blatantly violated the provisions of valuation and

thereby short paid the duty on the value of turn over discounts.

4. A show Cause notice dated 04.07.2014 was issued to the appellant

demanding Central Excise duty amounting to Rs.1,14,40,735/- (Rupees One

Crore Fourteen lakhs seven hundred thirty five onlyjfor the period from June-

2009 to March-2014. Subsequently, following Show Cause Notices were also

issued to the appellant for the further periods:

Sr.No. | SCN No. Date Amount Period
1 IV/18-2/D/Greenply/2015-16 30.04.2015 402946 /- April 2014 o
- - May 2014

2 15-50/Dem/HQ//2015-16 | 11.06.2015 | 3801521)- | June 2014 to

_ March 2015

3 V/15-76/Dem/HQ/2015-16 | 21.04.2016 | 4005921/~ | Apnil 2015 to
- December 2015

4 V/15-05/Dem/HQ/2016-17 17.8.2016 1636206/~ | January 2016
— to March 2016 |

R}‘J\.
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5. The adjudicating authority, under the impugned order, mnﬁnncdur.he
demand of Rs.2,25,62,339/- and ordered the same to be recovered along with
iaterest. Penalty of Rs.2,25,62,339/- was also imposed under the provisions
of Section 11AC of the Central Excise Act, 1944, Also ordered 1o treat
payment of an amount of Rs. 1,93,026/- made by the Appellant as duty
payment under Section 11(A)(5) of the Central Excise Act, 1944 and imposed
penalty of Rs. Rs. 1,93,026/- under 1 IAC (b read with Section 11(A)(5) of the
Central Excise Act, 1944.

6. Being aggrieved with the impugned order, appellant preferred the present
appeal on 7™ April 2017 on the following grounds:-

{j  In the present cast, three out of four conditions stipulated in Section
4({1)(a) are satisfied inasmuch as (a) there was a sale of excisable
goods, by the Appellants to the dealers; (b} the Appellants and the
dealers are not related; and (c) price on which duty was discharged
was the sole consideration for the sale of the final products. However,
the fourth condition of having sale for delivery at the time and place
of the removal ie. the factory gate is not satisfied since place of
removal in the present case is not the factory gate but the depots of
the Appellants.

(iij Ewven though Section 4 effective from 1st July, 2000 does not mention
anything aboul the admissibility of deduction towards discount, the
discounts of various types which are known prior to or at the time of
removal of the goods, even though may be quantified later, are
permissible discounts even under the transaction value regime.

(ifij Extra Discount and Turnover Discounts were made known to the
dealers before or at the time af clearance of goods from the factory.

livy The condition of providing proof for passing of Turnover Discount and
Extra Discount to end consumer of the goods sold by the Appellants
to their dealers is imposed by the Ld. Joint Commissioner without
any legal basis and is not sustainable.

(v}  Turnover Discount is a standard discount offered by the Appellants
to all the dealers on achievement of specified sales volume, and is
passed on by the Appellants to the dealers at the end of the year by
issuance of credit notes.

(vij Sales promotion schemes :n terms of which the various discounts are
passed on 10 the dealers are known 10 the dealers well in advance,
which is evident from a letter dated 01.04.2013 wherein a list of

dealers is attached stating dealer’s name along with dealer’s SIgn ancd

—



seal with the heading as *Trade Circular and New Discount
Structure” effective from 1= April 2013,

{viij In some cases the impugned Extra Discount is separately reflected
(and deducted from the total sales value] in the sale invoices issued
by the Appeliants during the relevant period, the dealers of the
Appellants are well aware in advance with regard to the Extra
Dizcount being offered to them. The Extra Discount is passed on by
way of credit notes is factually inaccurate, inasmuch as in some
cases Extra Discount is indicated in the invoice also and reduced
from the invoice value. Thus, the discount policies and trade
circulars enclosed that both the Extra Discount and Turnover
Discount are a part of the usual trade practice. The fact that the
same have been given rcgularly during the relevant period starting
from June 2009 to March 2016 itself shows that the same are a part
of the usual trade practice.

[vil) Since, Turnover Discount is announced before the clearance of goods
from the factory and the dealers are well aware of the discount
available to them, it is admissible as a deduction from the assessable
value irrespective of the fact that it is passed on subsequent to

clearance of goods, by issuance of credit notes.

T Personal hearing in the matter was held on 16,02.2018, wherein, Shri R.
K. Hasija, Advocate/consultant appeared on behall of the appellant and
reiterated the Grounds of Appeal and requested for a week time to submit

additional points to defend the case.

7.1 The appellant vide their additional submission dated 19.02.2018 has
submitted the audit reports dated 19.10.2011 and 17.12.2013 and stated that
their business model has been examined by the department time to time and
such objection was never been raised by the department. Even no such issue
was raised by the CERA during their audit for the period from 01.04.20007 to
31.03.2012 conducted between 25.03.2012 and 01.04.2013.

Discussion and Findings:-

8. [ have gone through the Appeal Memorandum, in particular the grounds
of appeal, the submissions made by the Appellant from time to time and the

materials on record.,



81 | find that, the dispute in the present Case relates to the deduction of
‘Extra Discount’ and ‘Turnover Discount' as eligible deductions from the

assessable value under 2ection 4 of the Excise Act, 1944,

Section 4. Valuation of excisable goods for purposes of charging of

duty of excise. -

(1) Where under this Act, the duty of excise is chargeable on any

excisable goods with reference to their value, then, on each removal of

the goods, such valte shall -

fa) in a case where the goods are sold by the assessee, for delivery at

the time and place of the removal, the assessee and the buyer of the

goods are not related and the price is the sole consideration for the

sale, be the transaction value;

(b) in any other case, inchuding the case where the goods are nat sold,

he the value determined in such manner as may be prescribed.
As per the section 4 of Central Excise Act, 1944, the value should be the
transaction value in case the goods are cleared from the factory [Section 4(1}(a).
Whereas in terms of Section 4(1)(b) above, in the case of sale from their Depots,
the value is to be determined as per the Rule 7 of the Valuation Rules, which is
as under:
Rule 7.

*Where the excisable goods are nol sold by the assessee at the time and
place of removal but are transferred to a depot, premises of a consignment agenl
or any other place or premises {hereinafter referred to as “such other place’) from
where the excisable goods are 1o be sold after their clearance from the place of
removal and where the assessee and the buyer of the said goods are not related
and the price is the sole consideration for the sale, the value shall be the normal
sransaction value of such goods sold from such other place at or aboul the same
time and, where such goods are not sold at or about the same time, at the time

nearest to the time of removal of goods under assessment .

82 Ongoing through the provisions of Section 4 of the Central Excise Act,
1944, it is clear that the provisions of Section 4(1)ia) applies in the cast of ex-
factory sale i.e. where the time and place of removal is [actory gate. However in
a situation such as the present, when the place of removal is the depot then
the value of goods are (O be decided as per section 4(1)(b) of the Act ibid.
Section 4(1)(b) applies in any other case, including the case where the goods
are not sold, which states that value be the value determined in manner as

may be prescribed.



Therefore in the case of sale of goods from the depot the value has to be
determined as per the Rule 7 of the Central Excise Valuation Rules, 2000, Rule
7 is absolutely clear. It does not provide any scope for ambiguity. Accordingly
once the provisions of Rule 7 are applied to determine the value, subsequent
change in the value on account of discount is not permissible in terms of the
said rules. In case the appellant is not sure about the valuation at that point of
time when the goods are removed, value can be determined provisionally by
resorting to provisional assessment. This 15 also prescribed 1n Trade Notice
number 95/2002 dated 24.09.2002. By not resorting to provisional assessment
appellant has made final assessment of the goods cleared from the factory o
the depot. The option of provisional asscssment was alwavs available to the
appellant which was not opted by them. This means that they agreed to
pay/charge the duty on the value arrived at per Rule 7 read with Section 4{1)(b)
of the Act. In view of the above the appellant is not entitled to claim any

deduction /discount.

8.3 Without prejudice to the above | find that, in case of the discount which
cannot be ascertained or known at the time of removal of goods, the Board vide
its circular dated 30th June, 2000 has clarified that, *“Where the assessec
claims that the discount of any description for a transaction is not readily
known but would be known only subsequently - as for example, vear-end
discount — the assessment for such transactions may be made on a provisional
basis. However, the assessee has to disclose the intention of allowing such
discount to the Department and make a request for provisional assessment.
"Paragraph 9 of the said Circular No. 354 /2000-TRU dated 30th June, 2000

which deals with the discounts reads as under:

*0. As regards discounts, the definition of transaction value does not
make any direct reference. In fact, it is not needed by virtue of the
fact that the duty is chargeabie on the net price paid or payable.
Thus if in any transaction a discount is allowed on declared price of
any goods and actually passed on to the buyer of goods as per
commaon practice, the guestion of including the amount of discount in
the transaction value does not arise. Discount of any fype or
description given on any normal price payable for any transaction
will, therefore, not form part of the transaction value for the goods,
e.g. quantity discount for goods purchased or cash discount for the
prompt payment etc. will therefore not form part of the transaction
value. What is important is that it must be established that the
discount for a given transaction has actually been passed on to the
buyer of the goods. The differential discounts extended as per
commercial considerations on different transactions to unrelated
buyers if extended cannot be objected to and different actual prices
paid or payable for various transactions are to be accepted for
working assessable value. Where the assessee claims that the
nt of any description for a transaction not readil
but would be known o su u - as for



example, year-end discount - the assessment for such
transactions may he made on a provisional basis. However,
the assessee has (o disclose the intention of allowing such
discount to the ;M/_MM%—M

Egul__slnnul assessment. i

[Emphasis supplied]
Such circulars are issued for the information and guidance of the public/
assessee as well as the officers of the department, based on the provisions
made in the Act & Rules, Therefore it cannot be claimed that they are mere

procedural and cannot be swept under the carpet,

8.4 Furthermore it is not the case of the assessee that they were ignorant
sbout the above CBEC's circular. In fact as it appears from the show cause
notice and the impugned order that the appellants had resorted to such
provisional assessment for the period 26.12.2011 to 27.12.2012 (Para 3.18 of
the OIO refers). The reasons for not following the said prescribed procedure of
provisional assessment during the period prior (o 26.12.2011 & after
27.12.2012 cannoet be comprehended. This is all the more so when after the
receipt of first shown cause notice dated 04.07.2014 they continued to claim
such deductions from the assessable value without resorting 1o provisional

assessment.

There have been rulings of various Courts including the Apex Court that where
the Rule is framed in plain, unambiguous and clearly worded, there is nothing

to read in between them and has Lo be followed in principle.

8.4 The following passage from the opinion of Late Rowlatt. J. in Cape
Brabdy Syndicate vs Inland Revenue Commissioners, 1921 (1) KB &4, 71 has
become the locus classicus and has been quoted with approval in a number of

decisions of the Hon'ble Supreme Courl.

...in a taxing act one has to look merely at what is clearly said. There 1s
no room for any intendment. There is no enguiry about fax There is no
presumption as to a tax. Nothing is to be read in, nothing is to be implied. One

can only leok fairly at the Language used.”

In the case of Commissioner of Sales Tax, Uttar Pradesh vs. The Modi Sugar
Mills Ltd. = 1961 2 QCR 1879, J. C. Shah J. observed that:

sin interpreting a laxing statule, equitable considerations are entirely oul of
place. Nor can taxing statutes be interpreted on any presumptions or assumplons.
The court must look squarely al the words of the statule and interpret them. Jt musl
interpret a taang statule in the light of what 1s clearly expressed: it cannot import

pravisions in the statutes SO as to supply any seemed deficien cy”
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In the case of Good Year India Ltd. vs. UOI - 1990 {49) ELT 39 the High Court
of Delhi has analyzed as to how a statute 1s to be interpreted. — The high court

Observed

“The pnmary princple of mierpretation 15 thal a constitulional or statutory provision
should be construed according fo the intent of they made if. Normally, such intent s
gathered from the language of the prowsion. If the language or the phraseology
employed by the legslation is precise, and plain, and thus by iself proclaims the
legislative intent tn uneéguivocal terms the same must be given effect to, regardiess of
the consequences thal may follme. JAIR 1979 SC 193 relied upon| [para 197

Hon'ble Apex Court in the case of UOl vs Ind-Swift Laboratories Lid. - 2011
(265) ELT 3 has observed as below;

“Interpretation of statutes - Rule of reading down statutery provision - A statutory
provision 15 generally read down mn order to save such provision from being declared
unconstitutional or illegal - Rule of reading down is in itself a ruie of harmonious
construction in a different name and generally used lo straighten crudities or ironing
out creases to make a statute workable - Supreme Court precedent rulings holding
that in the garb of reading down a provision, it s not open to read words and
expressions not found in provision/ statute and venture into judicial legeslation - Rule
of reading down to be used for limited purpose of making particular provision
workable and o bring it in harmony with other provisions of statute. [paras 17, 18]",

The appellants have cited various case laws in favour of their contention
that the impugned discounts could be deducied from the assessable value
and therefore there is no short payment of duty. I find that the facts and law
cited in the cited cases and the case on hand are distinguishable and

therefore not applicable.

8.5 In view of the forgoing discussions | hold that the demand of differential
duty by including the quantum of “Extra Discount” and “Turnover Discount” in
the assessable value confirmed by the impugned order holds good.

8.6 The appellants have further claimed that the benefit of cum-duty prices

should be extended to them in terms of Explanation to Section 4,

I ind that in a catena of judgmenis including that of the Hon'ble
Supreme court it is held that benefit of cum duty price is not available in case

of fraud. I rely on few such decisions as under:

Dhillon Kool Drinks & Beverages Ltd. vs CCE Jalandhar - 2011 (263) ELT241(T)
Asain Alloys Ltd. Vs CCE Delhi 1l — 2006(203ELT 252
Sarlg Polyster Ltd. vs CCE Surat Il 2008 (222) ELT 376

—

il
-
——
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Amrit Agro industries vs. Cce Ghazigbad 2007 (210} ELT 183 (sC}

In the case of Amrit Agro supra the Hon'ble Apex court on the issue of
cum-duty-price also held that unless it is shown that the price of goods is
nclusive of duty no benefit under cam duty price can be claimed. The relevant

extract of the judgment 1s reproduced hereunder:

Valuation (Central Excise) - Recomputation of guarnium of duty - Cum-duty price -
Unless it is shown by manufacturer that price of goods includes excise duty
payable by him, no question of exclusion of duty element from price will anse for
determination of value under Section 4(4)id)f) of Central Excise Act, 1944 - Cne
cannot go by general implication that wholesale price would always mean cum:
duty price, particularly when as5esSEs had cleared the goods during relevant
years on basis of exemption Notification No. 4/ 97-C.E. -

Further in the case of ghakti Motors vs. Commissioner of Serivee Tax,
Ahmedabad - 2008({12) STR 710 (Tr-Ahmd), the Hon'ble tribunal at Ahmedabad

held in the following terms:

sValuation {Service tax) - Cum-iax value - Demand raised under Authuonsed
Service Station service and Business Auxiliary Services - Plea of treaiment af
amount received as cum-tax 1o soale down the quantum of demand - [n lerms of
Section 67(2| of Finance Act, 1994 if invowce specifically not Says that gross

amount _charged includes Service tax. it canngt be trealed as cum-service lax
e - Cum-tax benefit not le in absence idence to show that invoi

prepared in this manner - Section 67 ibid. [para 3]"
In conclusion 1 hold that benefit of cum-duty-price claimed by the noticee

cannot be acceded o,

8.7 The appellants have also gone forward to contend that since there was no
provision in ER-1 returns 1o disclose the *“Extra Discount” and “Turn over
Discount”, non-declaration of the same cannot be said to be suppression. They
have also contended that they were under a bona fide regarding deduction of
the impugned discount. They also contended that the issue involved
interpretation of law and therefore no suppression or mis-representation can
be alleged.

| find that the provisions of Section 4 of the Central Excise Act, 1944 &
the valuation rules framed there under, especially Rule 7 arc explicit as
discussed in the foregoing. Therefore the plea that the issue involves
interpretation of law does not hold good. The claim of the appellants that there
was no suppression as there was no provision for declaration of the discounts

in the ER-1 returns, and the claim of their bona fide also holds no water.



It is a fact that the appellant never disclosed to the department the deduction

of the impugned discounts to arrive at the assessable value. Moreover though

they were aware of the requirement of resorting to provisional assessment they
knowingly did not follow the same except for a certain period. They also never

sought any clarification [rom the department. A person giving his own

interpretation to the provisions of law and then arguing that he was under a
bona fide belief cannot escape from liability to pay duty arising out of

invocation of larger period of hmitation.

This view was also held by CESTAT, PRINCIPAL BENCH, NEW DELHI in the
case of COMMISSIONER OF CENTRAL EXCISE, RAIPUR Versus RAJ WINES -
2012 (28) S.T.R. 46 (Tri. - Del.) - HELD

“In the matter of involving Section 80 of the Finance Act, 1994, we are not in agreement
with the finding of the Commissioner (Appeals). A person giving his own interpretation of
notification and then arguing that he was under the bona fide belief cannat get the
protection of such Section 80."

8.8 Moreover in the present regime of liberalization, self-assessment and
filing of ER - 1 /8T-3 returns online, no documents whatsoever are submitted
by the assessee to the department and therefore the department would come to
know about such wrong doings only during audit or preventive/other checks.
In the case of Mahavir Plastics versus CCE Mumbai, 2010 (255) ELT 241, it
has been held that il facts are gathered by department in subsequent
investigation extended period can be invoked. In 2009 (23) 8TT 275, in case of
Lalit Enterprises vs. CST Chennai, it is held that extended period can be
invoked when department came to know of service charges received by

appellant on verification of his accounts.

It is established principle of law that fraud and justice do not dwell
together. An assessee acting in defiance of law has no right to claim innocence
when he fails to exercise due care and diligence. It was so held in the case of
K.l. International Ltd. Versus Commissioner of Custom, Chennai - 2012 (2)
ECS (126 ) (Tri-Chen).

The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad
Versus Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (8.C.) - has held:

%12, Section 11A of the Act empowers the central excise officer 1o tnitiate
proceedings where duty has not been levied or short levied within sic months
Jfrom the relevant date. But the proviso to Section 11A(1), provides an extended
period of limitation provided the duty is not levied or paid or which has been
short-levied or short-paid or erronecusly refunded, if there is Jraud, collusion or
ary wilful mis-statement or suppression of facts, or contravention of any of the
prouvisions of this Act or of the rules made thereunder with intent to evade
payment of duty, The extended perind so provided is of five years instead of six
months. Since the provise extends the period of limitation from six months to five



years, it needs o he construed strictly. The ini il burden is on the department to
that the situation it e by the proviso exe i

ant is guilty of any of those sifuatio 5 visyalized n i i
It has been held by Apex Court in case of Commissioner of Customs,
Kandla vs. Essar Oil Ltd.-2004 (172 E.LT. 433 (3.C.) that by “fraud” is meant
an intention to deceive; whether it 18 from any expectation of advantage to the
party himself or from the ill-will towards the other is immaterial, The
expression “fraud” involves two elements, deceit and injury to the deceived.
Undue advantage obtained by the deceiver, will almost always call loss or
detriment to the deceived. Similarly a sfraud® is an act of deliberate deception
with the design of securing something by taking unfair advantage of another. It
is deception in order Lo gain by another’s loss. It is a cheating intended to get
an advantage. (Sec S.P, Changalvaraya Naidu V. Jagannath [1994(1) SCL 1]}

8o In view of the above findings and the judgments cited 1 have no
hesitation in holding that the appellant resorted to fraud, by suppressing the
taxable value of the goods by deducting ineligible discounts and thereby
evading duty and therefore | hold that this is a fit case where the provisions of
Section 11A{4) of the Central Excise Act, 1944 can be invoked for confirming
the demand of duty. For the same reasons 1 also hold that the assessee has
rendered themselves liable to penalty under Section 11AC of the Act ibid. My
views are further fortified by the order in the case Samsung India Electronics
Ltd, - 2014 (307) ELT 160 (tri, Del) -

In view of the above | also find that the decisions cited by the assessee in
support of their contention that extended period cannot be invoked, are
distinguished.

Accordingly the charge of suppression & mala fide with intent to evade
duty is convincingly established against them and [ am also unable to accept

any claim of bona fide.

8.10 The applicant has also contended that their unit was audited and

therefore also the facts were within the know of the department.

[ find that the audit conducted for the previous period is no bar for
invoking extended period. Whether the normal period or extended period of
limitation is applicable has to be appreciated in light of the statuette and
previous audit is not a factor stipulated in the statuette. The statuette clearly
provides that extended period is applicable if the ingredients such as fraud,
suppression, wilful mis-statement, elc. @s specified in 1o Section 11A(4) of the

Central Excise Act, 1944 come into play. Further it need not be emphasized
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that the audit conducted by the officers of Revenue department are based on
the principals of Test Checks and each and every document maintained by the
assesse is not checked at the time of audit, In the instant case it appears that
the assesse have adopted dubious practice of deducting impugned discounts
from the assessable value without authority of law and without f[ollowing the
procedure prescribed. Thus, in the instant case it appears that the mgredients
as specified under proviso to Section 11A(4) of the Central Excise Act, 1944
are fulfilled and as such the issue of unit having been audited previously does

not take away the extended period from the department.

8.11 The above view is also held in following judgments/orders:

i) Chemfab Alkalis Vs CCE Pondichary -2010 (251) ELT 264 (T -
Chennai. Held:

"Audit parties visit all excisable units from time to time - Their sl cannot
mean that extended period will not apply in respect of any untt, as that would
render provision regarding extended period totally redundant - Section 11A aof
Centrul Excize Act, 1944, [para &".

(i) HCL Technology Ltd. - 2010 (254) ELT 175 (Tri. Del) —-Held:

“5. As regards the applicability of longer limitation penod, it s not the
Appellant’s case that the supplier's invoices on the basis of which Cenvat
credit has been enclosed unth the ST.3 returns. Without fnvoices, it is
extremely difficult to the concermed central excise aofficer to know as fo
whether the Cenvat credit had been correctly taken. The Appellant’s plea
is that the unit had been audited does not prove that the Departmental
officers had knowledge about the Cenvat credit, as the audits by the
mternal audit parties of the department or the C&AG are only test checks
in which hundred percent records are not checked. In view of these
circumstances, we are of the prma focle view that the longer limitation
period has been correctly invoked.”

(1ii) Collector Of C. Ex., Aurangabad Vs Tigrania Metal & Steel
Industries - 2001 (132) ELT 103. Held:

“Suppression of matenal facts - Mere wvisit of Depariment’s Audit parly o
the factory of Respondents not enough to infer Revenue's knowledge about
the wrongful availment of benefit under Notification No. 208/83-C.E.,
dated 1-8-1983 by Respondents - Respondents having availed the benefit
under Notification thid, had the burden to prove Revenue's knowledge
which they failed to discharge”

(iv) Jaishri Engineering Co. (P} Ltd. Vs Collector of C. Ex. - 1989 {40)
E.L.T. 214 [5.C,) - Held;

“The fact that the Department visited the factory of the appellant and they should
have been aware of the production of the goods in question, were no reason for the
appellant not (o truly and properly to describe these goods. As a matter of fact, not only
did the appellant, as found by the Tnbunal, described these goods propery but also
gave a misleading description.”



9. In view of the foregoing discussion and findings, | do not find any reason
tointerfere with impugned order of the Ld. Adjudicating Authority and pass the
following order.

ORDER.
10. 1 reject the appeal filed by the appellant and uphold the impugned Order-

in-original. (
) . |_-‘_ i %
(Suresh Nandanwar)
Commissioner
F.No. V2/B0/BVR/2017 Date ; 16.03.2018
By R.P.AD
To,

M/s. Greenply Industries Limited,
Plot No, 910 to 913, GIDC Estate,
Bamanbore, District Surendranagar - 365520, Gujarat

Copy to :
1. The Chiefl Commissioner of Central Tax, GST, Ahmedabad Zone,

2. The Principal Commissioner of Central GST, Rajkot.
3. The Additional/Joint Commissioner, Central GST, Rajkot.
4. The Assistant/Deputy Commissioner, Central GST, Division-Morbi,

Rajkot Commissionerale.



