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"va-dr 

riresr r€,.tb Fdro; ( A.a-4 .ar i.+-?orb/ro ?o?b + flzr ce dlg 3nfu-s yrllr d-r.rui.s .

fu+ .dt.r's+ ?€, ,* 3r;rtrrur d r"ru.tt.4l stqr +erqrr A,,-fr-q d-rE !-d tdr 6{ fisr
qftarD, :rerqrEr< *t Fa-ea yftfi-+q tc,c,y fiI t..,rrrz,j 3e SI qrr tc,su +-fiq 3aqrq ?Iffi yftffiq-a-,

* 3r{Jrd r$ fr .€ 3rffi t c;qst * :niqr qrfta or? h r*q t 3rq-d crffi * w fr

frcra fr-qr 4qT t

In pursuance to [Joard's Notillcarion No. '261'ZOIT-C.Ex. (NT) dated 17.10.217 read
\\'ith Board's Order No. 05l'2017 ST dated 16.11.2017, Shri Suresh Nandarruar,
commissioner ,cenlral coods:rnd Sen'ice Ta-x (Audit), Atnedabad has been appointecl as
Appellate Authoritl for the plrrposc of passing orders iu respect of appeals filed u,der
Section 35 of Central Excise Act, I 9.14 and Section 85 oI the F'inance Act. 1994.

3rq{ 3dl{{d/ s{rfd 3rErf,a/ rqTfd/ udl{rfi 3a.{*d, +-dlq 3;qr{ qlis/ dET6f, {rfrfitd / dr4frrR
/ 4ittrnit eaRi jwQfud 

"ntr 
"ao rar t q.fu '

Arising out of aboye rnentioned olo issued bv Arld itional/Joint / Deputy/ Assistant
Commissioner, Central Exr:ise 7/ Sen'icc'Tax, Rajkot / Jamnagar / Gandhidham :

3T+frfi-dt & cffi 6I aTtI qs ft / Name & Address of the Appellants & Respondent :-

M/s Subhash Virbhaabhai Dodiya, Bileshwar Society, B/h Micro Tower Taluka :

Xodinar,Dist : Junagadh
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(A)

$-s rflarr($frfl S-EqBd qit eqtra ffifua dtl* d Jcgard qrfuoft i crfu+{q + $qqTyfra arqr s.{ sridr tt/
Anr nerson appriered hr thrs Orrk r irr Appcal rnar file an appcal to the appropriate authoritr
in th'e l'ollowir.t-'{ rrat. 

\irt''lvt'irq. qq'|r

{-qr^tf6 ,i,-fi-q^tcqr 3l-s rd tqrfi :rfr&q ;qrqrfu.+wr h c"R Jq-f,, i,-ffq 3.qrE rka
3liffiln ,1q44 6T trRI "J:.8 S rraia ua fd.a :rfuF+a, igg+ ff rrqr 36 * 3ti+rtd
GaafrBa srr6 6r dr q6& t l/
Appeal to^customs, I,xcise &, Sen'ice'l'2tx Appellatc Tribunal under Section 35u of GIIA, 19421
/ Under Sectiorr 86 of the F'inancc Act, I tl94-an appeal lies to:

d"fi-fllT qrqfry t .rrqhra sct qwa fier 15+ +- fl-q 3rcqrqa ?16, rr cr €-d16I yffirq
-qrqrtffi{ur fi tde}s fd. iFc ccfl6 a 2. }rR t. "qaF i-$ ffi. 6.r fir'arfr qrBc rr
Th.e special b_ench-ol_custon rs, lrxcise & Scrvrce tax Appellatc Tribunal of west Block No. 2,
R.K. Puran, Nerv Delhi in arll malters rt'latinq to classifii ition and valuation.

Jqt-{d qfud( t(a) d <rarcr rnr lrq-d} fi rrarEr c}c gsfi lrqd $,qr st6, i,fiq jiqra etc<F (rd
tqr+-{ $ffiq ;elqrfu-finT rRo fi qfeyn Etfi-q frf66r, , (ffiq'#, ;Eaffi sr"f 3{smt

:z".rt +i fiI arfr arfr(, U

To rhe wesr reer,)nal l)cn.h o[ ( r.sronrs. Er.rse .,. Sen ice Ta-r Appellatc ] rillunal {CESTATJ ar.2 " FIoor..Bharimatr tJlrarrnrr. R*,rnii Aiimcaaui.t .ieiiu ro"i'i'F5",1";i 
"rj#;iJ';ii."r"ifu" .,mentionecl in para- I la) above

(1)

(ii)



('\

(iii)

(B)

:$-drq;qmfr-6{q fi sqa yfia sF-da siri + Rrr a-f,rq 3iqr ?16 (3{fiO 1lffi, 2001,
fi G-qq o + 3ra?td FEiIftd fuq ert tqr t:n-s +i qR cfut e- et B-{T urar urfrrr I IflA t
rq $ 6q t'+ cfa t {pr, G-6r ,acrq il6 frr aftr ,6srr fr af4 llh- drfiql aA aalar, w(' s
ars qr ytrt qrr, s antr sc(r qr 50 iro sq(r 6 trzrifi 50 crftr tqq t 3rm-r- t d m-:nr:

1,ooo/- Fqt, 5,000/- $qt 3rQrdr 10,000/- {c-i qr frqttra frar arFF 6t yft sE-ra +tt Fmlft-a
al6 .FT srrrdrd, ,H.ift-d srfreq ;qTqrilmpr fr ensr + T6rt'6 {B€cR fi arq t frffi at
iir6ffifrfi #{ e f6 rqrr srft ffi? d-6 flrc {drr fu-qr arar qGa r €dfud irFc 6r slrrdld.
d-+ ffr s-g rnnr d far EGs rO €dIi-d 3{ffiq ;qrqTft-+-{uT 6t srrsr Rrd t t e.pra'yreqr
(rt 3n-&l i. fr(' 3{rt{d-c-{ + Hrpr 500/- wr, sT ffiq!frd al6 ilqr rrar ilm r/

The appeal to thc Appellate Tribunal shall be liled in quadruplicate rn form EA-3 / as
prescritred under Rulb 6 of Central Excjse (\nprall Rules.'2001 and shall be accomoanied
hsainst one uhich at leasl should be accbrhbanied br a lee of Rs. ].000/- Rs.5000/ .

R5. 10.000/.uhere amounl ofdutr dernandtinterest/oerialtr'/refund is uoto 5 Lac.5 Lac to
50 Lac and abovr' 50 Lac respecfirelr in ltic lorrn d[ cross'ed bank tlrafi in lavour ofAsst.
Registrar gf brqnch ol anr _norpinqteql-pulrlic s('('lor l)ank of the place uherc the bench of anl
noininated pulrlit sector bank ol the plate rthere the bench'of the Tribunal is situated.
Application inadc [t-rr grarrl ol sta\ s])all bc itcr ompanied ht a fee o[ Rs. 500r -.
3rqHlq ;qrqrttifr{ur +' sqfrT 3{ql-d, Ia.d lrtoti{q, 1994 +r rtl{r 86(t ) fi 3ftrJ]il S-dFF{
fiffi, 1994, t Fra 9111 * rra Fqifta crd s.r.-s * qn cm fr Er ar wfrail r'E ret
€F{ B-s :rr*t fi fucg 3Iq-d SI rr$ d-, ,'sfi cfd {Rr * €dra 6t (54fr t r.+ cR rqrB-d
d-fr 3lh-Id-A $ rq t r*r r.6 cft * urv, a5r Q-dr+-{ frr ira ,qra €r airr srtr arn+
rrqt $q(r 5 drg qr 5s$ 6?T. 5 dftI {q(r qr 50 ilrs 6q(r d6 3rqcn 50 dftr scu t
3{ft16't d q;*rsi: 1.000/- 5q$. 5.000/- 5q$ Jrqar 10.000 wt +r Bqtfra ilTr stffi 6I cfr
€erc 6tt ffql'fta rra .Fr Brrkn;r Etifu-d Jrffiq fr tror * S6l{fi {B€cT{ +
-,, q ffi efr sTd'ffid-6 &f{ + d-6 rqnr srfr tuiB-d'd"6. SrFC (dRr B-qr rnfrr qrftv r €riR"a
SIFC 6'1 8l4inf, d'o Sr rs tiror * Sir qrBq s6i drifua rffi{ ;qmrfu-apr ffr erRil Rrd t r

€?rfti 3[eSr (r.t 3n$ * fil('3nt+a-rd * €rzr 500/- sc(r fir Btrlftd ?rffi ff a-rar ilan t/

(i)

The appeal undt'r sub seclion (ll of Seclion 8o of rhe Finance Acl. 1994. ro the Aooellate
lribundl Shall be filed in quadruplicale in I-orm S.T.5 as prescribed undei Rule 9{11'of ihe
Service Tax Rules, Iaa4, ahd Shall be accomoarried br a cbor ofthe order aooealed'aeainsl
(one o[ which shall be certified copr)and sliould be accomdanied br a fees'6f Rs. IDOO/-
nhere the amount of service tax & ihleresl dcmanded & penaltl lerjed of Rs. 5 Lakhs or iess,
Rs.50Q0/ rrhere the amount ol senice tar & irtrerest deman'ded & nenaltl levied is rrrt-rrc
than flve lakhs bLrt nu1 exceeding Rs. Fifrv Lakhs, Rs. 10,000/ uhere the amounl of servlci
tax & inlerest demanded & penShr leried is more lhan fift( Lakhs runees. in the l'orm of
crossed bank draft in larour of lhe Assrslanl Registrar o[ lhe bench of nominated PrJbliC
Sector -Bank of the lrlace uhere l.h.e bench of Tli5unal is silualed. / Application made foi
grant of sta\ shall he accompanied br a fee ol Rs.500/-.

fua sifrftqa-, 1ee4 ff qrr 86 6r Jc-rrRrrTi (2) \rd (2A) S Jia?td nJ 61 4-S sq-fr, Q-or6T

Czra-ordt, 1994, t ffirrfr 9(2) \rd 9(2A) * rra fatffm crd s.T.,7 fr ffr ar sffi r'E ro* srer
3{r{f,d. +ffiq Jaqr< ar6 3{erdr Jfl{f,d 13r{61. {ffi+ fiqE aJ6 rqr{l crkd nrlqr 6r cfrqi
q-d-r+ +t- (rtrt S ('+-qft sarFrn hfi aTBe t $k 3{Iq;rB {dr{l sdr{rm 3{r{Frar gzrqT 3qfq+d.
+;fro r.qq aJ6/ fidr6{. 6t Jrqr&q ;qrqrfuorsT 6i 3n+ca # -ra 6r frtei -i dre 3ahl ffr
cF st qnr fr-sirra 6.S dafr I /
The appeal under sub section (2) and (2A) of the secrion 86 the Finance Act 1994. shall be
filed in For ST.7 as prescribed unrlel Rule (, [2] & 9{2A) ol rhe Service Tax Rules, 1994 and
shall be,Sccompanicd.lrr a < op,v oI order o_l.Corn misliohcr Cenrra] Excise or Commissioner,
central Excjse.(Appcals) (ore of rrhi.h shall be a certified copvl and copv of rhe order passed
bv the Commissioner attlhorizing the Assislarrt Commissidrier or Deituty Commissiriner of
Central Excise/ Service Tax to file-thJ appeai r;i;.; tii;'A;;;1di" frilrri-,ii:'

firr ga. i;ftq r.qrd giq rd n-qr+f gffi{ qifu-+rrr (€'F-c) + cfr Jffi t arad fr ardq
3aqrd ar6 $ftfrq-fr 19+4 sr rlRr 35vs + 3rf,rid, d ff ffiq 3rftfr{r4', 1994 6r rrRr 83 t
3rd-ri-d tdTsr +t afi arq frcB t, Ts Jnler t cfr Jq-ffq sTfuflnT fr 3rfd 6{e wrr 3.qK
qidRlr 6{ arrr +' 10 ctaerd (10?;). ild spr ua +aiar ffia t, q fftf,r, sq fi-{d ilqIfrr
fudTfrd ts, .Fr e.,cna f6-qr snr. orrd l+ 9g qmr + fud rqr fu dri oh irqma ilq nfti sq
+-G Fcq t afr+ a 5)1

(r)

(ii)

(ii1)

- d?rH 16 l+ ry um t crdul;{ ffiq ({ 2) sifuficq 2014 + 3rrc{ t q-d- ffi 3{ffiq
qrftmrfr * wftr fdsrurrtrd rerrm 3rS ud 3{q-d +t arq +& ilnu

f91 .an.appegi to be filecl before_ the CESTAI, unrler Section 35F of the Central Excise Act.
1944 Bhich is also made applrcable 1o Senir.e Tax Lrnder Secrion 83 of the Finance Aai. 1qq+;
an appeal againsr. rhis order shall lie belorc rhe Tribunal on pa\ment of l0oo of the dur\.
demanded uhere dut\ or dul\ and penallr are in rlrspute. or penalti, shere rrnaltr alone iJiir
dispute. provided thi amount of pie deposir parirbrb wourd'ba ;;bjeci l;J.i'riiig? n.. ro
Crores,

Under Central Excise and Sen ice Tax, ..f)uty Demanded" shall inclucle :(il amorrrrt determined undct Section I I D:
(ii) amount ol erloneous ( cnvat Crc,lit raken.(iil) amount pal able unae. nirt. O 

"iit-," 
C-."rLt Credit Rules

,. - provided lirrtller thar rhe -prorisiorrs or rhis secrion shall not appl\ to the sla\
a.ppllcatlon and appeals pendlng belore anr appellate authorit-r prior lo the r:orrimencement cifthe Finance lNo.2) Act, 2014.

(ii)

*ffiq ricra rrc+ t.i tor+* t 3{irfu "a'iq Br' rrr trFF,' fr hq qnB-a t
qr{r 11 + +;iE"la rm4

ffie rrTr 6r fr rr5 rrkr {rfit
ffie arTr l;ir+qr+& h F-cq o fr iofo a-o .*,



(c) glra gr6R d Yd-frirur 3{rarfi

ss $rear
a!plitqtion
fiI q;RIATUi

f India:
qFrdi fr. iifi-q saqrd ?rffi 3{EB-{q

,1t
Revision to rament o

qrfi'{r
35EE +'Ctrfr q{d:6 fi 3iilJta Jff{ {fud, e{rtd sf6R. qiltsToT Jr+{d g619, fu.a riarfrq, {rsw

1994 fiI qRr\-

G?il?T. dPfr qF-d fr.d_d erq effif,, T{rq qr?t. d* ffi- 1 10001 , +t fr-qr sm qrftt't I

(r)

(ii)

(iii)

(iv)

A revision aoolicatiou lies Lo tlre Urrrlcr Secretarv. lo the Governmenl of India. Revrsron
Aoplication Uhrt. Mirrisrn ol Frnancc, Departmenl of Revenue, 4lh Iloor, Jeevan Deep
Buildins. Parliament Street. Nerr Ilelhi 11000 l. undcr Section 35EE of llre CEA 1944 ih
respect'6f the follorving tase, governed bt, first proviso to sub-section (1) of Section 358 ibid:

qtr sra t ffi argra e r{rtrd fr, frdr {6€rd E;fr qra d ffi srrsr} t crER ?rF i'qrl++a
4, dlrra qr ffi j+q 6ggre qr ful Efr-rr+ sr5q ?16 S {fft sig1-1 er6 qFrEEr & *rra, qr ffi
IER lF t qr srsruq ii sm t s{rFr{ur t d'tTd. ffiT +rrriri qr ffi srsT{ {6 fr qrd fi r+sra
* erffi itrr
ln case of any loss of goods, rvhere the loss ocr:urs in transit from a factory to a r,l'arehouse or
to another fdcton ur Trom onr"irarchr,use to another rlurirrp the course o[ orocessrns of thc
goods in a warehouse or in storage rvhether in a factory- or in -a r,rarehouse

efld + dr6{ ffi {-( sT qlr 6t ffia *r G ors fi EffiuT fr rqra 6zt rrrf, { sfi rB
i*q ycqr Lr6 * + (frd-q + a'ra-& d'. * enra * er51 ffi {T.q,ir af{ 6i frqtil #r ?r-fr tl
ln case of rebatc ol drrtr o[ excist on qoorls exnorle(l ro an\ counrrv or lerriton oLrtside lndia
of on excisable malerral userl in llre rnarru[aitrrre ol the uoods rihich are eiporled to an-r
countn' or territon, outside lndia.

qft r.crd etq 6r &I4iIEr fua BdT B{rad + dr6{, acrd qr {drd +t ora Fzrl-a fuqr rrqr tl /
In case of g"oods exp'orted orrtsjdc India e.pori to Nepal or bhutan, without pavment ofduty.

qFRt-a siqr + tiqraf, eftr * agnra + frr' d Eqa i$c fs:rBftq-a a?i ast ERa
drfiflat & d6.r q;q *r qd t :tlr i-$ :nacr S yr.r+ais+a) +-rqRr tr.a yftmba. (a" zl.
lqqs 6I sRr 109 t rcRr F-{d #T ,rt arflE 3{tro ffifr q{ sr Erd d qrftd fs.q rrq tt/
Credit ol an\ dutr allorred to b, trtilizerl 1()\\ards pa\menr o[ excise dulr on final Droducts
under the pio"isions of Ihis A(l or thc Rules madethcre under such order is oassed b! the
Commissioher {Appeals} on ol alrer. the darc appc-rirrted under Sec. 109 of the Finance [No.2;Act. 1998.

3ct--rd Jrff;r 6r at cFsi cq, {rsfi EA 8 d, S fir aafrq j.qrd;r aI66 (3rfi-fr) B-{qra-fr,
2001, + B-qq q fi 3iartd EFfrE H, fs mlsr + frnqlT * e qr6 fi fud fir arfr urfrv r

ict'+d 3lrtcd t qnr {d yrtsr a lrq-fr nrisr fir at cidqi frd-#T fr arfr qrftqr Frtr & t;fi-q
r.vn ga^sfuft+a, 1044 6l qnT 35-EE * .rAa Eqlfca Xrc6 fiT 3rdTs?ft * erhq + dtr w
TR-6ff cfA rcrra #t +;fl arffc r I
The above applicatjon shall be madr'in rlupli,-are in Form No. EA-S as soecified uncler Rulc- 9
ol Central_ Excise (Apperrls; Rules. 20t) I riithirr J monrhs from tlte dat'e on which lhe order
squghl q he appealed againsr is communicated and shall be accompanied bt tuo conies each
ot thc OIO and Or(ler Lr Appr.al. Ir should also lr ar.comDanied b\ a copv of TR-6 Challan
evidencing palmenr o[ preshiilrod lco rrs prcscrihcd under Secrion 35-EE oI'CEA, ]q+4, undar
Major Head of Account.

qilt?rur 3rli{d i srs ffifua;nnfla ela fi }rflq?ft St aifr +ftr' r

{.F}r (16 dTu 6q} q ;ura d d 5q} 1000 -/ 6r srrknf, B-qr drc |

The.revisiol applir atron_ shall lre act ompanir.d "b1 a leo of Rs. 200/ $herc the amount
tnvolved in Rupaes O e Lac or l.ss arrd Rs. 1000/- rrhere lhe amount'involved is more than
Rupees One Lac.

qft Fs srBq' fr s-$ {d sndrr} +r +rarder I d r.t+ {d 3{Be] t' R(' er6 6T sr?r6ta. Jqd-f,d
azT t fr;qr inrdT alfrii Fs atq e fid Ac sfl ff frsT ,ifr 6rq fr d-{fr *'Aq qqfurA :iein-q
a-qrkflq +i r'* :rfi-a qr +ifi-q gI6rl 6f (16 3{ri{f, friqr drdr t t / In case. if the orrler
covers varjous numbers rrf ordr.r in Original, fee for each O.l.O. shorrld be paid in the
a[oresaid manner. nor \ ilhstar]ding the l'ac{ lhal the one arrpeal io tfre AnpFttanr Trl6u.at oi
the one annlrcalron lo lhe ('entral (lovl. As the case ma| be. is filled ro avoid scriploria rvork if
excising Ri. I lakh fee o[ Rs. l00r for each. 

- -

q'qTtrtfrfu-d ;qrqr q eF+ 3rfufi{q, 1975, + n4.^rfr, r fi 3t;IgR {d :nisr ('d €?rrra 3naRr 6r
s'R w EqiLd 6.50 dri 6r -qTzr q artr fdfifi-."drT afar orftqr I ^

one copl o[-application or u.l.o. aJ rhe casc rnar be, and rhc ordrr o[ thc adiudicatins

i#lt%1r|,i+?,'^:lib?i."rJ:["""",i?lip 
ot Rs 6 5o ai preiscriberl under Schedule I i6 terms oT

t"t !fm, @q r.cr q66 \rd tdrfr{ Jfi&q ilqrfr-fiET (6r{ Efr) BqaTilff, 1982 * Effi-d
q-d 3Et EdFrrd qtadt +I €fi+ft-d 6r} ord Mi *T itr afr eqra:rr+fi-a fu-qr drdT tr Z

Attention i! also invitcd 1.o tlte rules colering theqe and other related matters containcd in the
Customs, Excise and Senice Appellate Trrbt'nal (proceduiel Ruiei, 

-19ii2 --

tq 3rffiq crffi *t Jrqfr 4rB-f, rri t +i"ifua aqrcro, EF{d Jit{ nfi'ddr{ er-drrrd't fr frv,
afrdrtr tr?rTafl-q ddqrie wwu..cbec.gor..in 6t -s €-m-e t I /
For I h-e elaborale. dltarlcd and latest pror isions_relaring to .filing of appeal to the higher
appellale authofll\. lh.' rDpcllanl ma\ rel(.r !o thc Dcparlmental rrebsite \\:r(\\ r I,c, gor.in

(")

("i)

(D)

(tr)

(F)

(G)



F.No.V2l1sslBVR/2017

ORDER-IN-APPEAL

M/s Subhash Virbhanbhai Dodiya, Bileshwar Society, B/h

Microtower, Taluka Kodinar, Dist: Gir Somnath (henceforth, "appellantlhas

filed the present appeal against the Order-in-Original

No. 1 1 9 /AC / ST AX I DIV I 20 1 6- 1 7 dated 3 1.O3.2O 17 (henceforth, " impugned

ordef') passed by the Assistant Commissioner (AE), Central Excise, HQ,

Bhavnagar (henceforth, " adjudicating authorit{\.

2. Briefly stated, the facts of the case are that a show cause notice was

issued to the appellant on 18. 10.2013 for recovery of Service Tax of

Rs.34,70,000/- which was not paid during the period 2008-09 to 2Ol2-13.

The adjudicating authority, under the impugned order, conlirmed the

demand of Rs.13,16,3541-, dropped the demand of Rs. 21,53,6461-

appropriated the amount of Rs. 58,390 l- already paid under VCES Scheme.

The adjudicating authority ordered for recovery of rest of the amount along

with interest. Further, penalty of Rs. 13,16,354/- was imposed under

Section 78(1) and Rs. 10,000/-Rs. 5000/- under Section 77(21 and 77(l(a)

respectively of the Finance Act,1994.

3. The appellant has filed the appeai mainly on the ground; that they have

received Rs. 61,56,867 l- from M/s. Ambuja Cement Ltd towards the

maintenance of public roads on which service tax was exempted even after

01.07.2012; that the benefit of threshold exemption of Rs. 10 Lakhs for the

period 2008-09 to 2Ol2-13 was admissible to them but not allowed; that

abatement of 670/o under noti{ication no. 1/2006-5T amended by notification

no.26l2Ol2-ST for the services rendered to clients like GETCO was not

considered; that there was a clericai error on part of M/s. Ambuja Foundation

in showing payment of Rs. 3,32,246/- with the PAN of the appellant therein

and for the said income of Rs. 3,32,2451-, the appellant was held liable for

service tax though the appellant had clarified the same in an affidavit; The

appellant has also contested the suppression of facts well as imposition of

interest and penalties. Some case laws have also been cited which have been

relied upon.

4. Subsequent to the filing of appeal, Board vide Order No. 05/2017-Service

Tax issued vide F.No. 137 l13l2}l7-Service Tax dated 16. 11.2017 has

nominated the Commissioner, Central Tax Audit, Ahmedabad as Commissioner

t.r

1



(Appeals)/Appellate

consideration.

F.No.V 2 / 155 / BV R / 1 ( r.i

Authority. Accordingly, I take up this appeal for

5. A personal hearing was held on 09.03.201g, wherein Shri AmolParesh Dave Advocate, represented the appellant and filed writtensubmission dated 9.3.201g and also reiterated the grounds of appeal .

6' I have carefurly gone through the appeat papers. considering thatappeal against impugned order passed on 31.03.2017 has been filed on76'05'2077' I find that the appeal has been filed within the time rimit ofthree months prescribed under section g5 0f the Finance Act,1gg4.Regarding mandatory pre-deposit, I note that out of the confirmed demandof Rs' 13'16'354/-' the amount of Rs.5g,3g0/- was already paid at the timeof availing VCES scheme and which has been appropriated in theimpugned order. Further the appellant has made payment of Rs. 4O,3SZ/_vide chalran No' 02444 dated 1 1.05.2077 which constitutes 7.5% of thedemand' Accordingry, the requirement of mandatory pre-deposit standscomplied with.

7. The issues which are to be decided is as under:_

(i) whether the income of Rs. 61,56, g62/_ received by the appellantduring the year 2Ol2_73 from M/s. Ambuja Cement Ltd for repairand maintenance of the road apperant is erigible for exemption fromService tax on the ground that the road is pubtic road i.e. for public
use.

(iil whether the benefit of threshord exemption upto Rs. 10 Lakhs isavailable to the appellant for the year 200g-0 9 to 2OI2_13 andwhether abatement of 67% is ava,able to them on the services
rendered to M/s. GETCO

(iii) whether the income reflected in the 264,5 statement of the
appenant representing the income received from Ambuja Foundation
is liable to service tax or otherwise

(iv) whether extended period can be invoked

2
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(v) whether interest as well as penalties under Section 77 artd 78

can be imposed

8. The appellant has received income of Rs. 61,56,867 l- from M/s. Ambuja

Cement Ltd during the year 2012-13, which they submit, is the income for the

repair and maintenance of road work carried upon by them for M/s. Ambuja

Cement Ltd. It is submitted that the road for which the said work has been

done is public road falling outside the premises of M/s. Ambuja Cement Ltd. I

find that the adjudicating authority has considered such services i.e

maintenance and repair of roads as 'other than public use roads' and held

these service liable to service tax. At the outset, I would examine the legal

position as it stood during the period of service provided r.e 2Ol2-13.I observe

that service relating to management, repair and maintenance of roads was

exempted by virtue of Notification No. 2412009-5T dated 22.2.2009. The

relevant portion of the said notification is as under:-

MINISTRY OF FINANCE

(Department of Reuenue)

Neu Delhi, the 2Vn JuU, 2009

Notification No, 24/2oo9-Seruice Tax

G.S.R. (E).- In exerase of the powers confened bg sub-section (1)of section 93 of the
Finance Act, 1994 (32 of 199a) (hereinafter referred- to as the Finance Act), ttrc centrai
Gouemment, on being sattsfied that it is necessary in the public interest so ,o do, herebg exempts
the taxable seruice, refened to in sub-clause (zzg) of clause (105) of section 6s of the Fiiance
Act' 1994, provided to ang person ba ana other person in relation to managemeit, maintenance or
repair of roads, from the whole of the seruice tax leuiable thereon und.er siction 66 of tLe said,
Finance Act.

lF. No. B- 1 / 1 / 200q-TRUI

(PrasLnnt Kumar)

Under Secretary to the Gouemment of India

Further, vide the Finance Act,2ol2, two new sections 97 and,9g have been

inserted in chapter v of the Finance Act, 1994 with a view to extend

service tax exemption retrospectively for repair of roads and non-
commercial government buildings with retrospective effect.

Section 97 of the Finance Act, 1994 reads as under:_

t"97. (L) Notwithstonding anything contoined in section 66, no service tox
sholl be levied or collected in respect of monogement,

maintenonce or repoir of roads, during the period on ond from
the 16th doy of lune, 2005 to the 26th day of luty, 2009 (both

doys inclusive).

3
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(2) Refund shall be mode of oll such service tox which hos been

collected but which would not hove been so collected had sub-

section (1) been in force at oll materiol times.

(3) Notwithstonding onything contained in this Chopter, an

application for the claim of refund of service tox sholl be mode

within o period of six months from the date on which the

Finance Bill, 2012 receives the ossent of the President. l

It is thus evident from the above mentioned Section 97 that service tax is

not applicable in respect of service provided for management, maintenance or

repair of roads during the period from the 16th day of June, 2005 to the 26th

day of July, 2009 (both days inclusive).

Consequently, vide Notification No.34 1201.2-ST dated 20.06.2012, the

Notification No. 24 l2OO9-ST dated 27.07.2009 was rescinded w.e.f 01.07.2012.

Hence the management, maintenance or repair of roads became taxable again

w.e.f 01.07.2012.

Further, vide Notification No. 25l2O|2-ST dtd.20.06.2012, the said service has

been granted exemption as under :-

13. Services p rovided by way of construction, erection, commissioning,

installation, completion, fitting out, repair, maintenance, renovation, or alteration

of ,-

(a) a road, bridge, tunnel, or terminal for road transpoftation for use by

general public;

As per para 2(q) of the above Notification , the definition of general public

ls glven as -

(q)"general public" means the body of people at large sufficiently defined by

some common quality of public or impersonal nature;

From the above, I find that the service relating to repair and maintenance of

road is exempted only if the road is used by general public. The appellant has

submitted that the road for which he has carried out repair and maintenance is

used by public but has not produced any evidence to prove that such roads are

declared public roads by the local / state authority. The appellant has only

produced the copies of invoices raised by him which cannot be the sole basis

for claiming exemption under the Notification No. 25l2O|2-ST dated

20.06.2012, as to establish a road to be a public road it should be supported

by a document from the local/state authority, if the road is a public road. I

note that the appellant had produced various

Gove rnme nt auttrorities iike Executive Engine er

Bhavnagar, Executive Engineer, Panchayat lrrigati

certificates from

Salinity Control

vanous

Division,
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ixecutive Engineer Gujarat Energr Transmission Corporation Ltd (GETCO)'

Kodinar regarding non- payment of service tax before the adjudicating

authority but has not produced any certificate from concerned authority to

prove that the road is for public use. In absence of any such evidence, I am

unable to a1low the exemption from service tax on the income of Rs.

6l ,56,867 I - received by the appellant from M/ s' Ambuja Cement Ltd'

g. The appellant has contended that the adjudicating authority has not

taken into consideration the threshold exemption of Rs. 10 Lakhs admissible to

them for each of the linancial year. It is also their plea that the benefit of

abatement in respect of the services provided to GETCO has not been allowed

by the adjudicating authority. However, I find that the appellant had not raised

both these issues before the adjudicating authority. They had submitted that

they had filed declaration under vcES-2013 scheme and paid service tax

under the said scheme. The adjudicating authority had found that the

declared dues under vcES-2013 scheme, to be incorrect and also noted that

the appellant had not produced the VCES- 3 certihcate from designated

authority . In view of the above, I hold that the issues pertaining to threshold

exemption as well as abatement cannot be taken up at this stage as the same

were not contested earlier before adjudicating authority.

(iii) whether the income reflected in the 26A5 statement of the appellant

representing the income received from Ambuja Foundation is liable to

service tax or otherwise.

Regarding the amount reflected in their 2645 statement, the appellant has

submitted that a sum of Rs. 3,32,2461- was not the income earned by the

appellant but it was reflected in 26A5 statement of Ambuja Foundation

because of PAN of the appellant having been wrongly mentioned by Ambuja

Foundation. I find that the 2645 statement being a part of Income tax

document, any error has to be rectified with the Income Tax department first

and then only any correction in income can ne considered. The appellant has

not been able to produce neither before the adjudicating authority nor before

me any such document from Income Tax department to substantiate their

c1aim. Hence I do not Iind substance in their submission.

10. As far as invocation of extended period of demand is concerned, I find

that the fact that the appellant had not taken into account the correct taxable

value for the purpose of payment of service tax as applicable, was revealed only

during the verifrcation of records of

5
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department' This act of deliberate deliance of raw has to be reprimanded. I,
therefore find that extended period has been correctly invoked for demand of
service tax . The case laws cited by the noticee are not relevant in the instaat
case as the noticee had fa,ed to fulfirl their legar obligation by assessing the
true taxable value and discharging the service tax liability on the same.

The Hon'ble Supreme court in the case of commissioner of c. Ex., Aurangabad
Versus Bajaj Auto Ltd - 2010 (260) E.L.r.17 (S.C.) _ has held:

In this case also I lind that the department has been able to bring on record
that the appellant had failed to pay service tax. The appelrant failed to offer
any plausible explanation except to site some judgments, which as discussed
supra I have found to be distinguishabre in the facts of the present case.
Therefore, I lind that the extended period for demand of service tax not paid, is
rightly invoked in this case. I also lind that by acting in the manner as above,
the said appellant have rendered themserves riabre for penal action under
Section 78 (i) ofthe Finance Act, t994.

with regard to the penalty imposed under section zr(2) and section 7T(L)(al
of the said Act, the appelrant has submitted that they cannot be penarized

under different sections for the same alleged offence. However, it is pertinent to
mention here that different sections have been provided for different offences.

Apart from imposition of penarty under section 7g(1) above, the penarty under
Section 77(rl(a) was imposed on the appelrant as it was found that they had
failed to take registration in accordance with Section 69 of the said Act.
Purther penalty under section zr(2) of the said Act was also imposed as the

adjudicating authority was noticed that there was failure on the part of the
appellant to file the prescribed return appropriately as provided under Section

70 of the Act read with Rule 7 of the Service tax Rules,1994.

6
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From the above, it is clear that specific penalties have been provided for

specific violations of the Act or Rules and accordingly for each such violation,

specilic penalty as provided therein has been imposed by the adjudicating

authority.

11. In view of the above, I reject the appeal and uphold the OIO.

t2. qffi ERr ed 01.r{ ord-d or BqdRt srirfi ilSt t fuql qldr tr'

The appeal filed by the appellant stand disposed off in above

terms

16.!,tt
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F.No. V2l tsslBvR/2ot7 Date: 15.03.2018

B R.P.A.D.

To,

M/s Subhash Virbhanbhai Dodiya,
Bileshwar Society, B/h Microtower,

Taluka Kodinar,

Dist: Gir Somnath

Copy to:

l.The Chief Commissioner of CGST, Ahmedabad Zone.

2.The Commissioner of CGST, Bhavnagar.

3.The Additional Commissioner, CGST (System), Bhavnagar.
4.The Asstt./Deputy Commissioner, CGST, Division-Junagadh.
5. The Superintendent, CGST, Range Junagadh.
6. Guard File.

A,
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