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Drate of Order: D205 [ate of issue: 02.04.2018

Firssed by 8hri Buresh Nandanwar, Commissioner, Central Goods and Service Tax
[Audit), Ahmedabad.

Fiegar @ e ts e (oA sdieteite 3t d T OF @ R I W-dotuien
A AUEE tL & SR A ettt Aty SEEn e | S oang OF @A # @
{IET), ¥EACEE W A HiuREws rewy i urmes 3o f umr eewy BT e e iU |
§ oy oo & o ol F wee & Ry ofte s & 3t @ e ot & s @
T e aran B

In pursuance o Boards Notification No. 26/2017-C.Ex [NT} dated 17,10.217 read
with Boards  Order  No Lo 2010-5T  dated 16112007, Shr Suresh  Mandanwar,
Commissioner Central Goods and Service Tax (Audith, Ahmedabod has been appointed as
Appellate Authority Tor the purpose of passing orders in respect of appeals filed under
Section 15 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994

o HU WM FAFT R IS ST 3T, SR 30N e Aa, Taeie | SR
( amdvenE ZE swEE ol aE Ay @ e ) :
Arising out of above mentioned O  (ssued b Addlitional [ Joint [ Deputy / Assistant
Commissioner, Central Excise | Service Tox. Fajkol | Jamnagar /| Gandhidham

3§ yfrewat & ofFad® &1 s o o [ Name & Address of the Appellants & Respondent -

M/s Subhash Virbhanbhai Dodiya, Bileshwar Society, B/h Miero Tower Taluka
Kodinar,Dist : Junagadh

=0 awade) @ aufim s oniEe Aesafae S & sumes ofted 0 wfeRer & @
yfter arat 1 wEa )

Any person aggnieved by this Order-in Appeal may file an appeal to the appropriate authority
in the followme way.

(Al e yee &R I ded vd dued e st & oR anhe, S 3R e
HURATH 1044 @ ur I5B & WA vd A yfRTE 1004 @ urn 86 & was
F=Tataa @9 & @ 3w & 1
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35 ‘EA, 194
! lﬂf—ldl‘r Secticn 86 af the Finanee At |"|';I"3I-].'-|II agipeal Ili:';-H;IILI:I“ Z st an TR,

[l T Aedihad # @A B AER den e, it uEe wew ve dEmnr andndtm
it # frdly Mz, 4wl F 2, & e, a3 el 8 & a3 aige )
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2
R.K. Puram, New Delhi in all matters relating to classification and valustion. '

() Iote ofERE e # AW T osndet & waa 9 ol anhe de oew, &80 T wew oa
fur wiE AR @) & oftaw o e | efadd Gw. e see sand
FEAEEE- i¢estt W Y FET =it 0 ' -

o the West regonal boneh of Customs, Excise & Service Tax Appellate Tribunal [CESTAT) ot
A oo Tt A N AR TS B B S R
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Ti:ll.' n I im ihe A Hate Tribunal shall be fled in quadruplicate in form EA-3 | as
ﬁ uniler Eljiﬁ of Central Excise (Appeal) Rul-_-ﬁq 2 Dlpanl:l shall be acrcom nmd
ma.'t one which at least should be /e curnp&nmr.] ee of Rs. 1.000/- Es. -,
5 10,000/ - where amount of duty. demond ) IT:lrr:-E!,n'I_puna]T'l.l I11:'[1.|:nvr| :5 u'lf]ln 5 Lac . 5 Lac to
5D l-HE andl above 50 Lae r-i‘Ei'JFt‘fl'::-::'f' in 1he [orm of crossed in favour of Asst.
pistrar of branch of any nominated pobie -4:1 foar ﬂ: g: the nhm‘ “Iu: the bench of any
pominated public sector bank of (he plce whene t of th 1' mnﬂl is situated
Fi ication made for grant of stav shall e acoe um.m.nu_-rr I:n. aagr ol I-:u._
m & [AY HE, YT T Eﬁ{‘ll 31' Haad Aame

Frasrarat, 1994, & Fey O(1) ¥ e Frifta 993 5.7.- sﬁmm:hﬁrmu#nfrwm

mﬁwyﬂr#ﬁﬁmaﬁmgf kT uid wry F e S (S @ v el e
21 ) #iT e A o A o ovw ot & g, 3@ daEa & 6 s & At i s
T , WU 5 FE AT IEY HHA. 5 WE T 4T 50 STE TOU O% duar 50 st@ v &
il F A FA 1,000 T4, 5.000- F9 sEE 10,000/ 6 & il

woe w7 i wew @ s, mafte il st & g & aees AR

=TT W WO, &% 1 39 & g arfie s gefte sl st #oamm frem
a3 (62 3t & R amizAas & A 500 T S PR e S et g

The appeal under sub gection (1] of Section 834G of the Finance Act, 1994, (o the A p-:'l]alf
Tﬂ'l:l'l.lnil Ehﬂ" be filed i qu&adruqh: ate in Form 5.7.5 as prescribed under Rule '9 Ii
Rigles, 1004 be accompanied by a copy of the order appeal ma’r
iﬂﬁg ol 'I-Lixﬂ'h shall be certified copvl and  should be ar:q:'mn n1t;'1.1 I|'. fees of ‘; I
re the ampunt of service tax & mterest demanded & alty levied nf Rs. 5 Lak sr.ur less,
E&EUFG,:’ where the pmount of service tax & ||tr-£~rma.5 { rna riched] & penalty levieadl is more
than five lakhs but not exceeding Bs. Fifty Lakhs, Rs 10,000/ - v.hrn- the nmuum of service
& nterest demanded & penalty levied s more. than fifty Lakhs rupees, in the ru-E[m isf
:‘Tﬂmﬂ bank dreah tn favour of the Assistan) Registrar of the bench of nominated Public
Secior Bank of the place where 1he bench of Trlunal is situated. | Application made [or
grant of stav shall be accompanied by a fee of R 500/ -,

eyt 1904 & U B6 1 ITORH] (2) vd (2A) ¥ sada oF & i ahe. dene
T, 1994, & Fae 9(2) T 9024 & ded Ffa wuw sT.o7 & & o wash vd 3EE ae
Ao, ¥l seE A s e (andie), FllT I AR AW O Ey e
m!ﬁ{ﬁﬂﬂﬁqﬁmﬁmﬁ;ﬂmﬁmynimaﬁmmmm

Wy Se A HE, F NI SR aY WA £ 9 @ A 4 a s
ofa o T & weeT S0 e

The appeal under sub section (2) and (2A] of the section 86 the Finance Act 1994, shall be

filed in For 8T.7 as preseribed under Rule © (2] & 9{2A) of the Service Tax Rules, 1694 and

shall |‘.rE accompanied by a copy of order of Commissioner Central Excise or Commissioner,

Central Excise F Appealsi jone of which shall be o certified copy] and copy of the order pa*.sa:ﬂ

a the Eummmeqnm-r authorizing the Assistanl Commissioner or Deputy Commissioner of
ntral Excise/ Service Tax to file the appeal before the Appellate Tribunal

AT FF, K 3oae s Ud A addde ofie (@R & of el & A & e
I FF AMOfREE 1944 & urn 350F & seda, St f faela afes, 1994 Srom 82 &
&mhmmﬂmm#ﬂaﬁm#uﬁﬂmmﬂmmmm
¥ & T & 10 efawe (10%), e &6 ood faafea &, m . 9 a9 FARE
B, sore e S, @ T 2w o & SeiE oA T S Al e ST ot zm
FiE T # At 7 o
Wmaﬁwmmkamﬂamhwwﬂﬁmmﬁﬂﬁ
i R 11 & & N T
i}  #de @ & A g oaaa ofe
(i)  AEE FA P B B 6 & uaa o e
mwﬁwmmwﬁﬁrmmﬂyﬁﬂhﬂﬁzmdmmﬂiﬁmm
W & et REarote B sl e snier Sy TE g

l-ur an ap I 1o be filed before the CESTAT, under Section 35F of the Central Excise Act.

844 which is also made uﬁpllurhlr ta Service Tax under Section 83 of the Finance Act, 1994,

an npprn! imst thiz order shall e before the Tribuinal on pavment of 10% of the dury

demanded where duty or duty and penalty are in dispute; or penﬂ!tt where penalty alone 1% in

E:spm:. provided the amount of pre-deposit pavable would be a.u'hg#rt to a ceiling of Rs, 10
rores

Unuler Central Excise and Service Tax, “Duty ﬂrmand-:d shall inelude -

il amaount determined under Section 11
1) amount of erronsovs Cenvat Credil t.|_I|J--:||_-n1
i} amount pavable under Rule 6 of the Cenvat Credit Rules

- provided Turther that the provisions of this Section shall not apply to the stay

ication and appeals pending before any appellnte authority prior to the commencement of
Finance [No,2) Act, 2014
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ISEE & 90 Waw & a0 3 wa, sn e, weienr sden e, Re st e
Tirsmr, eteh &f3a e &g sae, BEE A, a2 a1 10001, # e e ofgn g

A revision aﬂplil:'miqu_hni to the Under Secretnry, o the Government of India, Revision
ﬁ.p;wallun mit, Ministry ol Finance, Department of Eeve,mw 4ih Floor, Jeevan Deep
[

r, .
Building., Parliament Street, New Delhi- 110001, under Section J5EE IFE the CEA 1944 n
respect of the following case, poverned by first proviso o sub-section {11 of Section- 3538 ibid:

ofe A & B e & Aed A, S e Bl oo st Bel swant 8 sEn Ty & e

¥ 2= ar Bl dvn snan o T R U SER AE A gEt T A o & Zhe, o e

mgwmﬂmmmmma:m.fmrrm:mm#rm:gﬂmﬁxw
I

In case of any loss of goosids, where the loss occurs 0 transtt from a fetory o s warchouse or
to apother factory or Trom one warchogse (o another duning the epurse of processing of the
B In A WaArehouse or in storaee whether i oa I'm:lun' or in a warchous:s

AE F T B e O g o PR o @ A e F B & vaen = oA w R o
wrlre Fo oFF K g (de) & ma A o sma F ey fel oeg dr et @ Pl ool B
!

In case of rebate of duty ol excise on popds exported (o any country or terribory outsule India
of on excisable matenial osed o the manuiacture of the poods winch are exported (o any
couUntry or territory outside [ndia

e IoWE AFH A O BT R oA & A, e W 1 Ae T e o g
In case of goods exported outside India export to Nepal or Bhutan, withouw pavment of duty,

A 30w § IS e 4 e & TRe @ s ke so e e ser Rl
gt & dga s ool b ot T sndw ot snmEE (orfe) & caw e sitfems (7 2),
1998 #1 R 109 F g Faa &1 7 aire s feaniat | O g & afta B oo gy

Credit of any duty allowed to be ytileed towards payment of excise duty on final diect
under the provisions of this Act or Trhtr Hules mrrrirpﬁwrn under such order 15 aupdr?:w th?

Eﬂm?gﬁmnfr {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)

IR HOEA @ &Y iAW WU AW EAA A & & FT TuEe e (3R e
2001, & s 0 & yana e & v wiw & 0w & 3 A & daha st oo
IFT MTEEE F OHT Hiew @ Wi wigy & 5 ofaal wee & S oige oy & &
IO Y WU, 1944 & ur 3S-EE & apa PUfE e 1 smmn & mew & dh @
TR-6 8 9fF gaen f Fuh ot 7

The above lication shall be made in duplicate in Form No. EA-8 ag specified under Rule, ©
of Centrul Bactae r-"'Lplpl:nlsj HU_E-E. 2001 within 3 months from the dag on which the order
.‘Hl;luﬁhl TT b H.E aled agamst is communicated and shall be accompanied by two s each
of the (10 an rder-In-Appeal, It should also be ua:r'mn#;m_itd bv a copv of TR-6 Challan
evidencing payment of prescnibed fee AR prescribed under Section EE ol CEA, 1944, under
Major Head of Account.

TR e & A WAy WOiE aew & sl & e o
P AFT A UF ATE RO A1 3EY &6 B A FUE 200/ - 1 MA@ s Y ot g
R UF ST FOE # e § A #1000 - & SR Ry S

The revision application shall be accompanied a fee of Bs. 200/- where the amount
irtveslved in Hug:‘l:-: e Lac-or less and Hs, 000" where the umuum"anmlvr.d is mare than
Rupees One Lac,

A FH MY A T AN 0N & owwEd b A o AW AR & AU e # smaw, 3ude
& # e s ofEd sw Ara & A Av of @ T Of sl @ @ § fav mairefy i
AOUEIOT & T WdiiE @ & ® F HAEA BT AT B O) / In case, if the order

vers various numbers of order- 111 Un'p.ilrml, e for emch 010, should be paid in the
aforesaid manner, hot withstandig the fact that the one Hpjm%i ta the ﬁppu_-:llamLh-thunal or
the omea cation to the Central Govt. A the chse may be, is hiled to avord scriptoria work if
excising Ke 1 lakh fee of Re 100/ for each

TUTEWITLE S iR WA, 1975, & IEE 3N RS A e aww oty #
i or Tdf 6.50 #3 & sammea fefare WA g ot )

One copy of application or (.10, ag the case may be, and the order of the adjudicari
aut h{mﬁ: shall FI‘wm' a court fee stamp ui} Rs 6.50 n& pn.-srrihtrf urH_Ft':r Er'h-ndul:--l [jauﬁe’mﬁl.nu!%
the Court Fee Act, 1975, a8 ametded

HiA 3, Pl IO A U0 Ama it smaiteam e @) Prosed, 1982 & et
vd W Fatud At o s S e S o o cae e e A 8

%tlr&nliun 2 also mvited to the rules mwrﬂig these and other related matters containcd in the

ustoms, Excise and Service Appellate Tribunal (Procedure] Bules, 14982

yeu el et 1 e i S @ wefe s, e i adees waust & fa,
Fefrerlt et aedme www cbee gov.in ® &0 @S § )

For the elaboraie, detailed and latest provisions relating to filing of & | to the highe
appellate authonty, the appellant may refer 1o the [h-uann‘:"mml wiehyite L!.E!.!ﬁ'luq _Bovin d



F.No.V2/155/BVR/2017

ORDER-IN-APPEAL

M/s Subhash Virbhanbhai Dodiya, Bileshwar Society, B/h
Microtower, Taluka Kodinar, Dist: Gir Somnath (henceforth, *appellant’) has
filed the present appeal against the  Order-in-Original
No.119/AC/STAX/DIV/2016-17 dated 31.03.2017 (henceforth, “impugned
order’) passed by the Assistant Commissioner (AE), Central Excise, HQ,
Bhavnagar (henceforth, *adudicating authority”).

2. Briefly stated, the facts of the case are that a show cause notice was
issued to the appellant on 18.10.2013 for recovery of Service Tax of
Rs.34,70,000/- which was not paid during the period 2008-09 to 2012-13.
The adjudicating authority, under the impugned order, confirmed the
demand of Rs.13,16,354/-, dropped the demand of Rs. 21,53,646/-
appropriated the amount of Rs, 58,390/~ already paid under VCES Scheme.,
The adjudicating authority ordered for recovery of rest of the amount along
with interest. Further, penalty of Rs.13,16,354/- was imposed under
Section 78(1) and Rs. 10,000/-Rs. 5000/- under Section 77(2) and 77(1(a)
respectively of the Finance Act,1994.

3. The appellant has filed the appeal mainly on the ground; that they have
received Rs. 61,56,867/- from M/s. Ambuja Cement Ltd towards the
maintenance of public roads on which service tax was exempted even after
01.07.2012; that the benefit of threshold exemption of Rs. 10 Lakhs for the
period 2008-09 to 2012-13 was admissible to them but not allowed; that
abatement of 67% under notification no. 1/2006-ST amended by notification
no.26/2012-8T for the services rendered to clients like GETCO was not
considered; that there was a clerical error on part of M/s. Ambuja Foundation
in showing payment of Rs. 3,32,246/- with the PAN of the appellant therein
and for the said income of Rs. 3,32,246/-, the appellant was held liable for
service tax though the appellant had clarified the same in an affidavit; The
appellant has also contested the suppression of facts well as imposition of
interest and penalties, Some case laws have also been cited which have been

relied upon.

4. Subsequent to the filing of appeal, Board vide Order No. 05/2017-Service
Tax issued vide F.No. 137/13/2017-Service Tax dated 16.11.2017 has

nominated the Commissioner, Central Tax Audit, Ahmedabad as Commissioner
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{Appeajsjfhpptltate Authority, Accordingly, I take up this appeal for
consideration.

5. A personal hearing was held on 09.03.2018, wherein Shri Amol
Paresh Dave Advocate, represented the appellant and filed written
submission dated 9.3.2018 and alsg reiterated the grounds of appeal ,

6. I have carefully gone through the dppeal papers, Considering that
appeal against impugned order Passed on 31.03.2017 has been filed on
16.05.2017, I find that the appeal has been filed within the time limit of
three months prescribed under Section 85 of the Finance Act, 1994,
Regarding mandatory pre-deposit, | note that out of the confirmed demand
of Rs, 13, 16,354/-, the amount of Rs.58,390/- was already paid at the time
of availing VCES scheme and which has been appropriated in the
impugned order, Further the appellant has made payment of Rs. 40,337/-
vide challan No. 02444 dated 11.05.2017 which constitutes 7.5% of the
demand, Accordingly, the requirement of mandatory pre-deposit stands
complied with,

7. The issues which are to be decided is as under:-

[} whether the income of Rs. 61,56,867- received by the appellant
during the year 2012-13 from M/s. Ambuja Cement Ltd far repair
and maintenance of the road appellant is eligible for exemption from
Service tax on the ground that the road is Public road i.e. for public
use,

(i)  whether the benefit of threshold exemption upto Rs. 10 Lakhs is
available to the appellant for the vear 2008-09 to 2012-13 and
whether abatement of 67% is available to them on the services
rendered to M/s. GETCO

(i}  whether the income reflected in the 26AS statement of the
appellant representing the income received from Ambuja Foundation

is liable to service tax or otherwise

(iv] whether extended period can be invoked

—xr
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(vi whether interest as well as penalties under Section 77 and 78

can be imposed

8.  The appellant has received income of Rs. 61,56,867 /- from M/s. Ambuja
Cement Ltd during the vear 2012-13, which they submit, is the income for the
repair and maintenance of road work carried upon by them for M/s. Ambuja
Cement Ltd. It is submitted that the road for which the said work has been
done is public road falling outside the premises of M/s, Ambuja Cement Ltd. |
hnd that the adjudicating authority has considered such services ie
maintenance and repair of roads as ‘other than public use roads’ and held
these service liable to service tax. At the outset, 1 would examine the legal
position as it stood during the period of service provided i.e 2012-13. | observe
that service relating to management, repair and maintenance of roads was
exempted by virtue of Notification No. 24/2009-ST dated 27.7.2009. The

relevant portion of the said notification is as under;-

MINISTRY OF FINANCE
(Department of Revenue)

New Delhi, the 27 July, 2009,

Notification No. 24/2009-Service Tax

G.SR. [E).- In exercise of the pawers conferred by sub-section (1) of section 93 of the
Finance Act, 1994 (32 of 1994) fhereinafter referred fo as the Finance Act], the Central
Government, an being satisfied that if is necessary in the public interest so to do, hereby exempts
the taxable service, referred to in sub-clause (zzg) of elause {105) of section 65 of the Finance

Act, 1994, provided to any person by any other person in relation to management, maintenance or
repurir of roads, from the whole of the service tax levable thereon under section 66 of the said
Finance Act.

(F.Ne.B-1/ 1/ 2009-TRU|
(Prashant Kumar)
Under Secretary to the Government of India

Further, vide the Finance Act,2012, two new sections 97 and 98 have been
inserted in Chapter V of the Finance Act, 1994 with a view to extend
service tax exemplion retrospectively for repair of roads and non-
commercial government buildings with retrospective effect.

Section 97 of the Finance Act, 1994 reads a5 under:-

["97. (1) Notwithstanding anything contoined in section 66, no service tax
shall be levied or collected in respect of management,
maintenance or repair of roads, during the period on and from

the 16th day of fune, 2005 to the 26th day of July, 2009 (both
days inclusive).
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(2) Refund shall be made of all such service tax which has been
collected but which would not have been so collected hod sub-
section (1) been in force at all material times.

(3) Notwithstanding anything contained in this Chapter, an
opplication for the claim of refund of service tax shall be made
within a period of six months from the date on which the
Finance Bill, 2012 receives the assent of the President. |

It is thus evident from the above mentioned Section 97 that service tax is
not applicable in respect of service provided for management, maintenance or
repair of roads during the period from the 16th day of June, 2005 to the 26th
day of July, 2009 (both days inclusive).

Consequently, vide Notification No. 34/2012-3T dated 20.06.2012, the
Notification No. 24 /2009-8T dated 27.07.2009 was rescinded w.e.f 01.07.2012.
Hence the management, maintenance or repair of roads became taxable again
w.e.f01.07.2012.

Further, vide Notification No. 25/2012-5T dtd.20.06.2012, the said service has

been granted exemption as under :-

13. Services provided by way of construction, erection, commissioning,
instaliation, completion, fitting out, repair, maintenance, renovation, or alteration
of.-

(a) aroad, bridge, tunnel, or terminal for road transportation for use by
general public,

As per para 2{q) of the above Notification , the definition of general public
is given as -

(q)"general public” means the body of people at large sufficiently defined by
some commaon guality of public or impersonal nature;

From the above, | find that the service relating to repair and maintenance of
road is exempted only if the road is used by general public. The appellant has
submitted that the road for which he has carried out repair and maintenance is
used by public but has not produced any evidence to prove that such roads are
declared public roads by the local /state authority. The appellant has only
produced the copies of invoices raised by him which cannot be the sole basis
for claiming exemption under the Notification No. 25/2012-ST dated
20.06.2012, as to establish a road to be a public road it should be supported
by a document from the local/state authority, if the road is a public road. I
note that the appellant had produced various certificates from various
Government authorities like Executive Engineer Salinity Control Division,

Bhavnagar, Executive Engineer, Panchayat Irrigation Department, Junagadh,

4 .:_’:F_-_F-E_ o
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Executive Engineer Gujarat Energy Transmission Corporation Ltd (GETCO),
Kodinar regarding non- payment of service tax before the adjudicating
authority but has not produced any certificate from concerned authority to
prove that the road is for public use. In absence of any such evidence, | am
unable to allow the exemption from service tax on the income of Rs.
61,56,867 - received by the appellant from M/s. Ambuja Cement Ltd.

9.  The appellant has contended that the adjudicating authority has not
taken inte consideration the threshold exemption of Rs.10 Lakhs admissible to
them for each of the financial year. It is also their plea that the benefit of
abatement in respect of the services provided to GETCO has not been allowed
by the adjudicating authority. However, | find that the appellant had not raised
both these issues before the adjudicating authority. They had submitted that
they had filed declaration under VCES-2013 scheme and paid service tax
under the said scheme. The adjudicating authority had [ound that the
declared dues under VCES-2013 scheme, to be incorrect and also noted that
the appellant had not produced the VCES- 3 certificate from designated
authority . In view of the above, 1 hold that the issues pertaining to threshold
exemption as well as abatement cannot be taken up at this stage as the same

were not contested earlier before adjudicating authority.

[ili} whether the income reflected in the 26AS statement of the appellant
representing the income received from Ambuja Foundation is liable to

service tax or otherwise.

Regarding the amount reflected in their 26AS statement, the appellant has
submitted that a sum of Rs. 3,32,246/- was not the income earned by the
appellant but it was reflected in 26AS statement of Ambuja Foundation
because of PAN of the appellant having been wrongly mentioned by Ambuja
Foundation. I find that the 26AS statement being a part of Income tax
document, any error has to be rectified with the Income Tax department first
and then only any correction in income can ne considered. The appellant has
not been able to produce neither before the adjudicating authority nor before
me any such document from Income Tax department to substantiate their

claim. Hence [ do not find substance in their submission.

10. As far as invocation of extended period of demand is concerned, | find
that the fact that the appellant had not taken into account the correct taxable
value for the purpose of payment of service tax as applicable, was revealed only
during the verification of records of the appellant carmed out by the

d."
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department. This act of deliberate defiance of law has to be reprimanded. |,
therefore find that extended period has been correctly invoked for demand of
service tax . The case laws cited by the noticee are not relevant in the instant
case as the noticee had failed to fulfill their legal obligation by assessing the
true taxable value and discharging the service tax liability on the same,

The Hon'ble Supreme Court in the case of Commissioner of C. Ex., Aurangabad
Versus Bajaj Auto Ltd - 2010 (260) E.L.T. 17 (S.C.) - has held:

“12. Section 11A of the Act empowers the central excise officer to initiate
proceedings where duty has not been levied or short levied within six
months from the relevant date. But the proviso to Section 11A(1), provides
an extended period of limitation provided the duty is not levied or paid or
which has been short-levied or short-paid or erroneously refunded, if there
ts fraud, collusion or any wilful mis-statement or suppression of facts, or
contravention of any of the provisions of this Act or of the rules made
thereunder with intent to evade payment of duty. The extended period so
provided is of five years instead of six months. Since the proviso extends
the period of limitation from six months to five years, it needs to be

construed strictly. The initial burden is he depart to that
sttuation visualized the provise existed. But the bu shifts on the
essee pnce the depariment is able to matenal to show that the

appellant is guilty of any of those situations visu alized in the Section.”

In this case also | find that the department has been able to bring on record
that the appellant had failed to pay service tax. The appellant failed to offer
any plausible explanation except to site some Judgments, which as discussed
supra | have found to be distinguishable in the facts of the present case.
Therefore, I find that the extended period for demand of Service tax not paid, is
rightly invoked in this case. I also find that by acting in the manner as above,
the said appellant have rendered themselves liable for penal action under
Section 78 (1) of the Finance Act, 1994,

With regard to the penalty imposed under Section 77(2) and Section T7(1)(a)
of the said Act, the appellant has submitted that they cannot be penalized
under different sections for the same alleged offence. However, it is pertinent to
mention here that different sections have been provided for different offences.
Apart from imposition of penalty under Section 78(1) above, the penalty under
Section 77(1)(a) was imposed on the appellant as it was found that they had
failed to take registration in accordance with Section 69 of the said Act.
Further penalty under Section 77(2) of the said Act was also imposed as the
adjudicating authority was noticed that there was failure on the part of the
appellant to file the prescribed return appropriately as provided under Section
70 of the Act read with Rule 7 of the Service tax Rules, 1994,
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From the above, it i1s clear that specific penalties have been provided for
specific violations of the Act or Rules and accordingly for each such violation,
specific penalty as provided therein has been imposed by the adjudicating

authority.

11. In view of the above, | reject the appeal and uphold the OlO.
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The appeal filed by the appellant stand disposed off in above

terms.
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